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I 


I  hays  endeavored  to  give  place  in  this  volume  to  every  thing 
which  may  be  necessary  to  a  correct  understanding  of  the  opinions 
of  the  court  and  to  nothing  more.  The  briefs  of  counsel  are 
omitted,  and  where  the  opinion  contains  a  sufficient  statement  of 
facts  I  have  not  thought  it  necessary  to  explain  the  omission  of 
such  statement  by  the  reporter.  All  dissenting  opinions  will  be 
found  in  their  connection,  and  when  the  bench  was  not  full  the 
fact  is  noted.  Several  early  cases  of  little  interest  to  the  profes- 
sion, and  some  in  which  the  facts  cannot  be  obtained,  are  not 
reported.  The  number  of  unreported  cases  does  not  exceed  ten, 
according  to  the  best  information  I  can  get.  It  has  been  difficult 
to  limit  the  cost  of  this  publication  to  the  amount  which  may 
probably  be  obtained  from  sales  of  it,  and  if  any  thing  has  been 
omitted  from  these  pages  which  should  have  a  place  therein,  I 
trust  that  the  omission  will  be  excused  in  view  of  the  necessity  of 

the  occasion. 

M.  EL 
1872. 


JUSTICES  OF  THE  SUPREME  COURT 


TO  THE  PRESENT  TIME. 


Names. 

Date  of  Commission. 

Expiration  of  Term. 

CHIEF  JUSTICES. 

Beni.  F.  HalL 

March  25, 1861 

* 

Stephen  8.  Harding 

July  10, 1863 

December  31, 1866. 

Moses  Hallett .~ 

April  10,  1866 

ASSOCIATE  JUSTICES. 

March  28. 1861 

March  28, 1866. 

Allan  A .  Bradford. .......... 

June  6, 1$62 

March  3, 1865. 

f!hari**  F  Holly 

June  10, 1865 

May  26, 1866. 

Wm.  H.  Gale. ." 

June  10, 1866 

July  19, 1866. 

Wm.  R.Gorsline 

June  18, 1866 

June  18, 1870. 

Christian  8.  Eyster 

August  11. 18661; 

June  17, 1870 

March  2, 1871. 

James  B.  Belt ord 

Ebenezer  T.  Wells 

JUSTICES  OF  THE  COURT. 

At  January  Term,  1864. 

STEPHEN  8.  HARDING,  O.  J., 
CHAS.  LEE  ARMOUR,  J., 
ALLAN  A.  BRADFORD,  J. 

During  the  Terms  of  1867,  '68  and  '69. 

MOSES  HALLETT,  G.  J., 
CHRISTIAN  S.  EYSTER,  X, 
WM.  R.  GOR8LINE,  J. 

During  July  Term,  1870,  and  February  Term,  1871,  until  March  8, 1871. 

MOSES  HALLETT,  C.  J., 
CHRISTIAN  8.  EYSTER,  J., 
JAMES  B.  BELFORD,  J. 

After  March  8, 1871. 1 

MOSES  HALLETT,  C.  J., 
JAMES  B.  BELFORD,  J., 
EBENEZER  T.  WELLS,  J. 

*  I  am  unable  to  ascertain  the  date  of  Chief  Justice  Hall's  resignation. 

t  Re-appointed  April  6, 1870. 

t  Congress  was  not  in  session  at  this  time.  The  appointment  was  confirmed  by  the 
Senate  and  another  commission  issued  March  2, 1867. 

I  To  take  effect  March  2, 1871. 

I  The  cases  decided  after  Mr.  Justice  Wells  became  a  member  of  the  court  may  be 
found  from  page  817  to  the  end  of  the  volume. 


£> 


TABLE  OF  CASES  REPORTED. 


PAOX. 

Allen  vb.  Eldridge 287 

Anderson  vs.  Sloan 88 

Anderson  et  aL  vs.  Sloan,  adm'r..  484 

Andrews  vs.  Loveland  etal 8 

Andrews  et  aL,  Sears  vs 88 

Andre  vs.  Jones 480 

Angela,  Mills  et  nz.  vs. 834 

Anthony  vs.  Estabrook 75 

Armor  vs.Fisk 148 

Armor  vs.  Lyon  et  al 7 

r,  Cheney  vs 266 

.,  Cheney  vb 78 

Barber,  Crary  vs 172 

Berry  vs.  Hart  et  al 246 

Binder,  Roaoh  vs 822 

Board  of  Co.  Commissioners  vs. 

Koons  et  al 160 

Bradford,  Weirvs 14 

Brown  et  aL,  Ford  etaL  vs 266 

Broeker,  Wise  et  aLvs 660 

Butterfteld,  Codyvs 877 

Oarothers  vs.  Jones 196 

Carrnthers,  Jones  vs 261 

Carpenter,  Longan  vb 205 

Cass  vs.  Davis 48 

Central  City  Water  Company  vs. 

Kimberet  al 475 

Cheney  vs.  Barber 266 

Cheney  vs.  Barber 73 

Christian  vs.  Taoker 48 

Clsson,  Smith  et  aL  vs 29 

City  of  Central,  Deltas  vs 828 

City  of  Denver  vs.  Kent  et  al 886 

Clark  vs.  Russell 52 

Clayton  vs.  Smith ...    95 

Clarke,  Soudder  vb 192 

Clements,  Sullivan  et  aL  vs 261 

Clements  vs.  Hahn 490 

Cody  vs.  Butterfleld... 877 

Cody  vs.  Raynaud 272 


Cofleld  vs.  MoClellan  et  al 870 

C.  G.  &S.  Mining  Co.  et  aL  vs.  Root,  374 
Consolidated  Gregory  Co.  vs.  Raber,  511 

Cook  vs.  Hughes %  61 

Crandall  vs.  Sterling  Gold  Mining 

Co 106 

Crary  vs.  Barber 172 

Craig,  Doss  vs 177 

Creighton  vb.  Kerr  etaL 600 

Crew,  Dorsett  vs 18 

Conningham,  Murphy  vs 467 

Dailey,  Holladay  vs 460 

Daniels,  Litchfield  vs 268 

Davis,  Cass  vs 48 

Deitsoh  vs.  Wiggins  et  al 200 

Deitzvs.  City  of  Central 828 

Doaneet  aL  vs.  Glenn  et  al .\  417 

Doaneet  aLvs.  Glenn  etaL 454 

Doaneet  al.  vb.  Glenn  et  al 496 

Donnelly,  Peddle  vs 421 

Dorsett  vs.  Crew 18 

Doss  vs.  Craig 177 

Dougherty  vs.  The  People 514 

Dunn,  Gardner  vs 1 

Dunton  vs.  Montoyo 99 

• 

Eldridge,  Allen  vs 287 

Erskin,  School  District  No.  8,  Jeffer- 
son Co.  vs 887 

Eastabrook,  Anthony  vs 75 

Farnnm  vs.  United  States 809 

Ferris,  Hirsch  vs 402 

Field  et  aL,  Wilcox  et  al.  vb 8 

Flak,  Armor  vs 148 

Fitzgerald  vb.  The  People 56 

Ford  Gold  Mining  Co.  vs.  Langf  ord, 

Ford  et  al.  vs.  Brown  et  al 

Foster  vs.  The  People 

Franklin  vs.  United  States 85 

Freas  vs.  Townsend 86 


V1U 


TABLE  OF  CASES  EEPOETED. 


Gallup  et  aL  vs.  Wilder  et  al 264 

Gallup  et  al.  vs.  Wilder  et  al 283 

Gardner  vs.  Dunn 1 

Gibson  vs.  Smith 7 

Gile,  Patterson  vb. 200 

Gile  vs.  The  People 00 

Gilpin  yb.  Watts 479 

Glenn  et  aL,  Doane  et  aL  vb 417 

Glenn  et  aL,  Doane  et  aL  yb 485 

Glenn  et  aL,  Doane  et  al.  tb 464 

Glinea  et  al.,  Matthews  et  al-  vs. . . .  472 

Good  vb- Martin 166 

Good  et  al.  vb.  Martin 406 

Graham,  Western  Union  Telegraph 

Company  vb. 182 

Graham,  Western  Union  Telegraph 

Company  vb 280 

Grill  et  aL,  Langley  et  aX  vs 71 

Grimes,  Malony  vs Ill 

Grimes  etaL,  Woodbury  etaL  vs.  •  100 

Hahn,  Watson  v  b 886 

Hahn,  Watson  vs 484 

Hahn,  Turner  vs 28 

Hahn,  Clements  vs. 480 

Hallett,  The  People  ex  reL  Baxter 

et  aL  vb 862 

Hanson,  Thaokaray  vs 866 

Hart  et  al..  Berry  vs 246 

Hare,  Worrall  vb 81 

Haakinw  vs.  Tuoker  et  al 268 

Haxetal.  vs.  Leis 171 

Hax  et  al.  vs.  Leis 187 

Hill  vs.  The  People. 486 

Hirsoh  vs.  Ferris 402 

Hoehne  vs.  Trogillo 161 

Hoehne  vs.  Bupear 406 

Holladay  vs.  Dailey 480 

Howard  vb.  Sherwood 117 

Hodgson,  Leis  vb 888 

Hughes,  Cook  vb 51 

Jones  et  aL  vb.  Stephens 87 

Jones  vs.  Carruthers 281 

Jones,  Carothers  vs 196 

Jones,  Andre  vb 489 

Kansas  Pacific  Bailway,  Powrie  vs.  628 

Keith  etaL,  Orman  etaL  vs 81 

Keith  et  al.,  Orman  et  aL  vs 82 

Keller,  adm'r.,  Klopfer  vs 410 

Kent  et  al-,  City  of  Denver  vb 886 

Kerr  et  aL,  Creighton  vb 609 


PAG*. 

Kinear  Adm.,  vs.  Tuoker  et  al 74 

Kinney  vs.  Williams 191 

Kimber  et  al.,  Central  City  Water 

Company  vs 475 

Klopper  vs.  Keller,  adm'r 410 

Koons  et  aL,  Board  of  County  Com- 
missioners vs. 160 

Kretsohmer,  Shalloross  vb 493 

Kurtz  vb.  Simonton 70 

Kurtze  vs.  MoCord 184 

Langf  ord,  Ford  Gold  Mining  Com- 
pany vs. 62 

Langley  et  aL  vb.  Grill  et  aL 71 

Lee  vs.  Ralston 6 

Leis,  Haxetal.  vb 171 

Leis,  Hax  et  aL  vb 18T 

Leis  vs.  Hodgson. 

Lilley  et  aL,  Soprls  vs 

Lincoln  and  Striokler,  Tiger  vs. . . . 

Litchfield  vs.  Daniels 

Longan  vs.  Carpenter 206 

Loveland  et  aL,  Andrews  vs 8 

Loveland  vs.  Sears 194 

Loveland  vb.  Sears 488 

Luttrell,  Paul  vs 817 

Luttrell,  Paul  vb 4)91 

Lynn  vs.  Merriole 8 

Lyon  et  aL,  Armor  vs 7 

Maohette  vs.  Wanless 225 

Martin,  Good  et  aL  vs 408 

Martin,  Good  vb 165 

Matthews  et  aL  vs.  Glines  et  al . . . .  472 

MoClellan  et  al.,  Cofleld  vs 870 

MoCord,  Kurtze  vs 184 

MoNasser  vb.  Sherry 12 

Malony  vb.  Grimes HI 

Meriole,  Lynn  vb 8 

Mills  et  ux.  vb.  Angela 884 

Montoyo,  Dunton  vb 

Murdook  vs.  Townsend 

Murphy  vs.  Cunningham 467 

Myen,  The  People  vs 608 

Nachtrieb  vs.  Stoner 428 

Nichols,  Yunker  vs 651 

Norrid,  Shiptonetal.  vs 404 

Orman  et  al.  vs.  Keith  et  al 81 

Orman  et  aL  vs.  Keith  et  al 82 

Patterson  vs.  Gile 200 


TABLE  OF  OASES  REPORTED. 


IX 


PAGB. 

Paton  vs.  The  People 77 

Paul  va.Luttrell 817 

Paul  vs.  Luttrell 481 

Peddie  vb.  Donnelly 421 

Phelps  vb.  Sprnanoe. 414 

Pollock  et  aL  vb.  The  People 88 

Powrie  vb.  Kansas  Pactflo  Railway,  629 

Raber,  Consolidated  Gregory  Co.  vs  611 

Balaton,  Lee  vb 6 

Raynaud,  Cody  vs 272 

Remington  et  aL  vs.  Smith 68 

Reynolds  vs.  The  People 179 

Roach  V8.Binder 822 

Rocky  Mountain  National  Bank, 

Tannattvs 278 

Rooky  Mountain  National  Bank, 

Union  Gold  Mining  Co.  vb 681 

Root  et  al.,  0.  G.  &  S.  Mining  Co.  et 

aL  vb 874 

Rupear,  Hoehnevs 406 

Russell,  Clark  vb 62 

Salomon,  Smith  vb 176 

Sohool  District  No.  8  Jefferson  Co. 

vs-Erskin 887 

Scudder  vb.  Clarke 192 

Loveland  vs 194 

Loveland  vs 483 

Sean  vs.  Andrews  et  al 88 

ShalloroBs  vs.  Rretsohmer 498 

Sherry,  McNaaser  vb 12 

Sherwood,  Howard  vb 117 

Shipton  et  aL  vs.  Norrid 404 

Simonton,  Kurtz  vs 70 

Simonton,  Todd  et  aL  vb 64 

Sloan,  Anderson  vs 88 

Sloan,  adm'r.,  Anderson  et  aL  vb..  484 

Smith,  Clayton  vs 96 

Smith,  Gibson  vs. 7 

Smith,  Remington  et  aL  vb 68 

Smith,  Salomon  vs 176 

Smith  vs.  The  People 121 

Smith  et  al.  vs.  Cisson 29 

Sopria  vs.  Truax 89 

SoprisvB.  Lilleyetal 206 

Sopris  vs.  Webster 607 

Spruanoe,  Phelps  vs 414 

Sterling  Gold  Mining  Co.,  Crandall 

vs. 106 

Stevens,  Jones  et  al.  vb 67. 

Stoner,  Naohtrieb  vs 423 

Sullivan  et  aL  vs.  Clements 261 

Vol.  I — B 


pact. 

Thackaray  vb.  Hanson 366 

Tannatt  vs.  Rooky  Mountain  Na- 
tional Bank 278 

The  People,  Fitzgerald  vs 66 

The  People,  Foster  vs 298 

The  People,  Gile  vs 60 

The  People,  Paton  vs 77 

The  People,  Reynolds  vs 179 

The  People  ex  reL  Baxter  et  al.  vs. 

Hallett 362 

The  People  vb.  Myers 606 

The  People,  Smith  vs 121 

The  People,  Hill  vb 486 

The  People,  Dougherty  vs 614 

The  People,  Pollock  et  aL  vs 88 

Tiger  vs.  Lincoln  &  Strickler 394 

Todd  et  aL  vb.  Simonton 64 

Townsend,  Murdook  vb 88 

Townsend  et  aL  \  .  Wild  et  al 10 

Townsend,  Freas  vs 86 

Truax,  Sopris  vs 89 

Trugillo,  Hoehne  vs 161 

Tucker,  Christian  vs 49 

Tucker  et  al.,  Haskins  vs 268 

Tucker  et  al.,  Kinear,  Adm'r,  vs. .  74 
Turner  vs.  Hahn 28 

Union  Gold  Mining  Co.  vs.  Rocky 

Mountain  National  Bank 631 

United  States,  Farnum  vb 809 

United  States,  Franklin  vs 36 

Wanless,  Machette  vb 226 

Watson  vs.  Hahn 386 

Watson  vs.  Hahn 494 

Watts,  Gilpin -vs 479 

Webster,  Sopris  vs 407 

Weirvs.  Bradford 14 

Western  Union  Telegraph  Co.  vs. 

Graham 182 

Western  Union  Telegraph  Co.  vs. 

Graham 280 

Wiggins  et  al.,  Deitsoh  vs 299 

Wilcoxetal.  vs.  Field  etal 3 

Wilder  et  al.,  Gallup  et  al.  vb 264 

Wilder  etal.,  Gallup  et  al.  vb 298 

Wildet  al.,  Townsend  et  al.  vs. . . .    10 

Williams  vs.  Kinney 191 

Wise  et  al.  vb.  Brooker 660 

Woodbury  et  al.  vs.  Grimes  et  al. .  100 
Worrall  vs.  Hare 91 

Yunker  vs.  Nichols 651 


TABLE  OF  CASES  CITED. 


t,* 


PAOX. 

Adams  vs.  Miller,  12  m.  27 880 

Adkins  vs.  Brewer,  8  Cow.  206 420 

Adams  vs.  Grant's  adm'r,  2  How. 

270 ,...  460 

Aider  vs.  Heighley,  16  M.  &  W. 

117 216 

Allen  vs.  MoKean,  1  Sumner,  817. .  861 
Allien  vs.  Whiting,  1  Story,  810...  466 
Am.  Ins.  Co.  vs.  Canter,  1  Peters, 

611 80,  181 

Amerisooggin  Bridge  vs.  Bragg,  U 

H.  H.  106 660 

Anderson  vs.  Brown,  0  Mo.  688. ...  178 
Anthony  vs.  Gilbert,  4  Black*.  848,  806 

Armstrong  vs.  Mock,  17  I1L 166 81 

Arnold  et  at  vs.  Sanford,  14  Johns. 

417 78 

Archer  vs.  Boss,  2  Seam.  808 412 

Austin  vs.  Murray,  16  Plok.  121. . .  827 

Ballon  vb.  Talbott,  16  Mass.461....  288 
Barlow  vs.  Cong.  Society,  8  Allen, 

460,461 283,287 

Bailey  vs.  Hardy,  12  111.  450.. 881 

Bank  U.  8.  vb.  Tyler,  4  Peters,  866,  882 
Barkeloo  vs.  Randall,  4  Blaokf.  422,  424 
Bauanoe  vb.  Leonard,  97  111.  48. . ..  486 
Bank  of  Kentucky  vs  Ashley,  2 

Pet.  827 614 

Seals  vs.  Allen,  18  Johns.  866 266 

Bendix   vs.   Wakeman,  12  M.  ft 

W.07 280 

Beetorvs.  Walker,  4  Gilm.  8 800 

Beebee  vs.  Russell,  10  How.  288...  418 

Bently  vs.  Gregory,  17  Iowa 661 

Blimey  vs.  N.  Y.  W.  Tel.  Co.,  18 

Md.  841 286 

Bivim  vs.  State,  6  Eng.  466 446 

Blair  et  al.  vs.  Chamberlain  et  al., 

80  III.  621 116 

Blanohard  vs.  Ely,  21  Wend.  842. . .  240 
Bland  vs.  People,  8  Scam.  866 624 


PAOX. 

Bond  et  al.  vs.  The  People,  80  HL 

26. 01,  186 

Bogg8VB.Bind8koffetaL,  28HL67,    04 

Booth  vs.  Bees,  26  nt  48 482 

Brewster  vs.  Wakefield,  22  How. 

118 62 

Bronson  vs.  Kinsie,  1  How.  811 ....  106 
Brennan  et  aL  vs.  The  People,  16  Dl. 

611 188 

Bradley  vb.  Powers,  7  Cow.  880 ... .  806 
Brooks  vs.  Whitworth,  1  Mad.  Ch. 

68 846 

Brown  et  aL  vb.  Smith  et  al.,  24 IQ. 

186 408 

Brown  vb.  Langley,  4  M.  ft  Gr.  478,  428 
Burns  vb.  Henderson,  20 I1L  264 . . .    46 

Butler  vs.  Palmer,  1  Hill,  824 64 

Burrow  vb.  Blair,  12  Ind.  871 407 

Buokholder  vs.  Edwards,  16  Ga.  608,  666 

Campbell  vs.  Jones,  6  Term  R.  670,  167 
Carpenter  vs.  Snelling,  97  Mass. 

462 204 

Camp  vs.  West  Union  Tel.  Co.,  1 

Meto.  (Ky.)  166 , 

Corgan  vs.  Frew,  80  m.  81 

Campbell  vs.  Boyreau,  21  How.  226,  416 

Cable  vb.  Smoyer,  10  Ind.  202 471 

Culver  vs.  Ashley,  1  Am.  L.  C.  710,  647 
Capers  vs.  Wilson,  8  Mo  Cord,  170. .  660 
Chiokering  vb.  Fails,  26  111.  519  ... .  174 
Chamberlin  vs.  Reed,  16  Cal.  200 ..  100 
Chicago  ft;  R.  I.  R.  R.  Co.  vs.  Ward, 

16111.  622 887 

City  of  Detroit  vb  .  Jackson,  1  Doug. 

116 280 

City  of  Boston  vb.  Shaw,  1  Mete. 

180 827 

City  of  Pekin  vb.  Smelzel,  21  111. 

466 

City  of  Burlington  vb.  Keller,  17 

Iowa,  860 


XU 


TABLE  OF  OASES  CITED. 


PAOB- 

Glemvs.Com.,  2Mete.  (Ky.)lO...  148 

Clapp  vs.  Rice,  18  Gray,  403 170 

Clay  vs.  The  State,  4  Kan.  48 181 

Clark  vs.  Beach,  6  Conn.  150 222 

Clark  vs.  Lewi*,  85  111.  423 822 

Clark  vb.  Roberta,  Breese,  285 429 

Clark  vs.  Wilson,  15  Vesey,  817. .. .  488 
Clagget  vs.  Blanohard,  8  Dana,  48. .  488 
Clifford  vs.  Keating,  8  Scam.  250 ..  485 
Corbin  vs.  Hudson  B.  R.  Co.,  17 

N.Y.131 76 

Conkey  vs.  Hart,  14  N.  Y.  22 106 

Com.  vb.  Child,  10  Pick.  262 146 

Co.  of  Knox  vs.  Adams,  22  IU.  175,  161 
Co.  of  Randolph  vs.  Ralls,  18  111.  29,  165 

Cook  vs.  Sanford,  8  Dana 284 

Com.  vb.  Newell,  7  Mass.  244 296 

Com.  vs.  Hart,  11  Cush.  180 297 

Co.  Commissioners  vs.  Robertson, 

6GUm.66S 880 

Com.  vs.  Adams,  8  Mete.  (Ky.)  6..  860 
Coffin  vs.  Evansville  &  C.  R.  R. 

Co.,7Ind.418 409 

Cooper  vs.  Reynolds,  10  Wall.  820,  480 

Corservs.  Paul,  41  N.  H.  24 547 

Corbet  vs.  Norcron,  35  N.  H.  115. .  568 
Cook  vs.  Hearing,  27  N.  Y.  806. ...  569 
Croft  vs.  Bannister,  9  Wis.  509. . . .  222 
Criohton  vs.  The  People,  6  Parker, 

C.  R.  870 813,  616 

Crabtreevs.Green,36Ul.  278....  .  409 
Cunningham  vs.  Loomis  etal.,  17 

D1.555. 10 

Curry  vb.  Pringh,  11  Johns.  444. ...  429 
Curtis  vs.  The  State,  2Ind.  618....  516 

Dana et  aL  vs.  Adams,  18  IU.  693.. .    68 

Davis  vs.  Taloott,  14  Barb.  611 245 

Davis  vs.  Bush,  4  Blaokf .  380 258 

Damon  vs.  Bryant,  2  Piok.  411.  .254,  305 
Dalton  vs.  Midland  R.  Co.,  76  E.  C. 

L.  47i 290 

Davis  vs.  Bush,  4  Blackf.  830.  .805,  429 

Dean  vs.  Comstock,  82  HI.  173 262 

De  Witt  vs.  Wallin,  4  Seld.  571. ...  284 
De  Witt  vs.  Walton,  9  N.  Y.  572. . .  287 
Dickson  vs.  The  People,  17  IU.  191,  85 
DonnoUy  vs.  The  People,  11  Dl.  65..  85 
Douglass  vs.  Park  et  al.,  43  IU.  146,  174 

Downer  vs.  Collin,  26  Ala.  591 284 

Doz  et  al.  vs.  Dey,  3  Wend.  357. . .  408 
Driggs  vs.  Dwight,  17  Wend.  71 ... .  240 
Dutton  vs.  Joes,  5  Mich.  519 222 


Dunham  vs.  Rochester,  5  Cow.  462,  827 
DuvaU  vs.  Craig,  2  Wheat.  45 414 

Eastonet  aLvs.  Altum,l  Scam.  290,    6b 

Eaton  vs.  Graham,  11  IU.  620 831 

Edwards  vs.  Vandermark,13  HL  633,  331 
Ellis  vs.  Am.  Tel.  Co.  13  Allen, 234,  238 

Eldridge  vs.  Rowe,  2 Gilm.  91 277 

Evans  vs.  Gee,  U  Pet.  85 488 

Fairlee  vs.  Hastings.  10  Vesey,  123,    78 

Falk  vs  The  People,  42  HI.  331 133 

Fearnvs.  FiUca,  7M.&G.513 321 

Farr  vs.  Newman,  4  D.  ft  E.  636. .  563 
FeUows  vs.  FeUowM  Cow.  680...  347 
Fiske  vs.  Eldridge,  12  Gray,  474. ...  285 

Fleece  vb.  Russell,  13  IU.  82 9 

Fletcher  vb.  TayUeur,  83  Eng.  L.  & 

Eq.187 245 

Fox  vs.  Harding,  7  Cush.  522 245 

Fowle  vs.  Wyman,  Qulncy's  (Mass.). 

886 262 

Forgay  vs.  Conrad, 6  How.  201....  418 
Foster  vs.  Browning,  4  R.  I.  47. . . .  558 
Foster  vs.  N.  H.  &  N.   Co.,  23 

Conn.  228 568 

Franey  vs.  True,  26  IU.  184 51 

Freeman  vs  Clute,  8  Barb.  426 240 

Free  vs.  Hawkins,  8  Taunt.  92 423 

FrankUnvs.TaUmadge,  8  Johns. 84,  502 
Fulton  Bk.  vs.  N.  Y.  &  Sharon 

Canal  Co.,  4  Paige,  137 546 

Gardner  vs .  The  People,  20  IU .  430,  80 
Gaters  vs.  Madely,  6  M.  &  W.  422,  290 

Gauohevs.  Mayer,  27  IU.  134 427 

Gay  vs.  Smith,  38  N.H.  171 427 

Ginnis  vs.  Martin,  10  Iowa,  347. .. .  502 

Glassook  vs.  Lyons,  20  Ind.  2 361 

Greenup  vs.  Stoker,  3  Gilm.  219. . .  28 
Griffin  vs.  Colver,  16  N.  Y.  490. . . .  241 
Grumanv8.  Raymond,  1  Conn.  40  .  429 
Greenvault  vs.  Farmers'  Bank,  2 

Doug.  498 429 

Graves  vs.    The   State,    12    Wis. 

583 451 

Gray  vs.  Cooper,  5  Ind.  506 487 

Hays  vs .  Cald weU  et  al . ,  5  Gilm .  33,  9 
Harrison  vs.  Doyle,  11  Wis.  283. . .  46 
Harrison  vs.  The  State,  9  Mo.  526,  80 
Hawks  vs.  Crofton,  2  Burr.  698. .. .  89 
Halsey  vs.  Hurd  et  al.,  0  MoL.  14,  174 


TABLE  OF  OASES  CITED. 


XH1 


PAG*. 

Hayden  et  al.  vs.  Turnpike  Co.,  10 

Mass.  406 186 

Harrison  vs.  B'k  of  K'y,  8  J.  J. 

Mush.  876 190 

Harper  vs.  Clark,  17  Ohio  St.  190. .  201 

HaIlockvs.Jaudin,34Cal.  175 201 

Hamilton  vs.  Dewey,  22  111.  490...  277 
Harrington    vs.    MdNaughton,    5 

Taunt.  232 821 

Harman.  vb.  Thornton,  2  Scam.  861,  809 
Harriman    vs.  The  State,    2  G-. 

Greene,  270 411 

Hanoe  vs.  Miller,  21  HI.  687 «...  471 

Harris  vs.  Runnels,  12  How.  79 548 

Hess  vb.  The  State    of    Ohio,   5 

Ham.  12 ~ 62 

Ifrnthorn  vs.  Doe,  1  Blackf.  160...  109 
Hearnvs.  Rogers, 9  B.  &  C.  577...  668 

Heard  vs.  Hall,  16  Pick.  457 663 

Hitoheook vs.  Sawyer,  89  Vt.  412. . .  201 
Hibbard  vs.  McKindley,  28  HI.  258,  267 
Hollingsworth  vs.  Dnane,  4  DaU. 

868 28 

Hovey  vs.  MagiU, 2 Conn.  460, 680..  287 

Hoare  vs.  Graham,  8  Camp.  67 428 

Hopkins  vs.  Com.,  60  Penn.  10. . . .  446 
Hortons  vs.  Townes,  6  Leigh,  47. . .  547 
Houston  vs.  Laffer,  46  N.  H.  607. . .  661 
Holmes  vs.  Seeley,  19  Wend.  606. .  669 
Hunt  vs.  Bennett,  4  Green,  512. ...  89 
Hugos  vs.  Striokler,  19  Iowa,  414. .  200 

Hunt  vs.  BnDook,  23111.  820 280 

Humphrey  et  al.  vs.  Taggart,  88 

HI.  228 387 

Husevs.  Greines,  2  N.  H.210 420 

Hudgkins  vs.  Kemp,  18  How.  580. .  469 
01.  &  Mich.  Canal  vs.  The  City  of 

Chicago,  14  111.  884 54 

Ingausvs.  Bulkier,  13  111.  815. .  .90,  822 
Ins. Co.  vs.  Brown,  11  Mich.  286...  228 
Ingram  vs.  Plasket,  8  Blaekf .  454..  600 
Ins.  Co.  vs.  Moseley,  8  Wal.  412. . .  600 

Jackson  vs.  Kemble,  18  111.  680. ...    46 

Jarardvs.  Harper,  42  111.457 89 

Jackson  vs.  Lamphire,  8  Pet.  290. .  104 
Jackson  vs.  Bowers,  18  Johns.  110,  214 

James  vs.  Morey,  2  Cow.  297 219 

Jackson  vs.  Willard,  4  Johns.  48. . .  220 
Jackson  vs.  Van  Dalfsen,  5  Johns.  44,  266 
Jell  vs.  Douglass,  4  B.  &  Aid.  874. .  177 
Jeftsvs.  York,  4  Cosh.  871 


PASS. 

Johnson  et  al.  vs.  Baker,  88  HI.  98,  116 
Jones  vs.  Littledale,  6  A.  &  E.  486,  280 
Johnson  vs.  Barber,  4  Gilm 490 

Eenney  vs.  Greer,  18  HI.  482 277 

Kemp  vs.  Moundel,  9  Leigh,  12 807 

KeUey  vs.  Taylor,  28  Cal.  11 668 

Kirk  vs.  Newell,  1 T.  R.  125 821 

King  vs.  Haines,  28  Dl.  841 407 

Kirby  vs.  Holmes,  6  Ind.  88 488 

Korth  vs.  Light,  15  Cal.  826. . .  .184,  189 
Keyes  vs.  Wood,  21  Vt.  881 210 

Latham  vs.  Smith,  45  HI.  29 204 

Lantry  vs.  Parks,  8  Cow.  63 277 

Latsohaw  vs.  Steinman,  11 S.  ft  R. 

866 468 

Leonard  et  al.  vs.  Hughill,  2  Seam. 

861 34 

Leitensdorper  vs.  Webb,  20  How. 

176 41,    94 

Leveringe  vs.  Dayton,  4  Wash.  C. 

C.696 162 

Leitensdorfer  vs.  Webb,  20  How. 

181 181 

Leonard  vs.  N.  Y.  Tel.  Co.,  41  N. 

.    Y.666 248 

Lester  vs.  Howard  Bk., 88  Md.  558,  548 
License  tax  oases,  5  Wall.  468......    80 

Limeriok  petitioners,  18  Mann 467 

Luby  vs.  Hudson  River  R.  R.  Co., 

17N.Y.181 76 

Ludlow  vs.  Ramsey,  11  Wall.  582. .  480 
Lusk  vs.  Hastings,!  Hill,  666 466 

liaofarland  et  al.  vs.  Lewis  et  al., 

2  Scam.  344 82 

Marbury  vs.  Madison,  1  Cranoh,  127,  48 
Martin  vs.  Ehrenfels,  24  111.  188  . . .  51 
Martin  et  al.  vs.  Eversal  et  al.,  86 

D1.214 64 

Masseyvs.Westcottetal. ,40111.98,  116 
Martin  vs.  Bernhardt,  89  HI.  12  ...  168 

Mahervs.  Bull,  23  111.  848 174 

Macolm  vs.  Rogers,  1  Cowen,  1 . . . .  174 
Maynard  vs.  Johnson,  2  Nev.  16, 26,  200 
Martin  vs.  Mowlin,  2  Burr.  978. ...  220 
Masterton  vs.  Mayor  of  Brooklyn, 

7  Hill,  61 216 

Maokinley  vs.  McGregor,  8  Whart. 

898 820 

Mayor  of  N.  Y.  vs.  Nichols,  4  Hill, 

209 327 


TABLE  OF  OASES  CITED. 


PAOS. 

Hants  tb.  Handley,  2  Had.  Jc  Munf. 

806 428 

Mandeville  tb.  Riddle,  1  Cranoh, 

290. m 

MoOrmcken  vs.  Heyward,  2  How. 

806 106 

MoLaganvs.  Brown,  11  HI.  510....  HO 
MeGee  ts.  The  State,  8  Mo.  486....  186 
MeKinney  vs.  The  People,  2  Glim. 

661 HO 

Meftonald  yb.  Araout,  14  111.  68 . ..  174 
MoGovera  tb.  Hoesbaok,  68  Penn. 

178  201 

MoClureTS.  Seorlst,  6  Ind.  81 277 

Me  Bain  tb.  Enloe,  18  Dl.  76 880 

MoKee  tb.  Com.,  1  Bennett  L.  G. 

287 468 

Menhon  tb.  Withers,  1  Bibb.  608. .  108 
Merry  tb.  Sylburn,  2  Johns.  Ch. 

441 218 

Merrill  tb.  Forbes,  5  Wend.  288 .. .  806 
Merrill  tb.  Forbes,  6  Wend.  280  .. .  808 
Mease,  ex'r.  ts.  Mease,  1  Gowp.  47,  428 
MethardTS.  The  State,  10  Ohio,  867,  461 
Millers    tb.    Mariners1    ohurch,  7 

Greenl.61 240 

MiddletonTs.  Price,  2  Strange,  1184,  268 
Middleton  tb.  Prioe,  11  Strange, 

1184 806 

MlllerTB.  WeUs,46IU.  48 428 

Milk  ts.  Ghristie,  1  Hill,  102 602 

Moore  ts.  Purple,  8  Gilm.  140 84 

MottTB.  Clark,  9 Penn.  8t.880....  218 
Moon  tb.  Parker  etal.,  8 Mass.  810,  806 
Moody  tb.  The  State,  7  Blaokf .  424,  812 

MoorTS.  Titman88IU.  864 886 

Mosely  ts  .  Robinson,  10  B.  &  C.  728,  428 
Moore  ts.  The  People,  8  Gilm.  168,  484 
Morris  tb.  Trustees,  etc.,  15  IU.  260,  486 

MoffitTS.  Pollard,  18  Ind.  178 471 

Morse  tb.  Oopeland,  2  Gray,  806. . .  668 
Munford  ts.  Wardell,  6  Wall.  426. .  86 
Myers  et  al.  tb.  Hunter  et  al.,  20 

Ohio,881 02 

Nash  vg.  Drew,  5  Cosh.  422 266 

Nash  ts.  Towne,  6  Wal.  708 280 

Nansen  tb.  Walker,  1  Stark.  861. . .  423 
National  B'k  ts  .  Norton,l  Hill,  578,  646 
Niohols,  Adm'r,  ts.  Davis,  1  Bibb, 

480 104 

Nixon  ts.  Weyrioh,  20  Dl.  600 800 

Nllsonvs.  iTerson,  18  Ala.  96 601 


NilsonTS.  iTerson,  17  Ala.  216 601 

Noble  tb.  Holmes,  8H111, 104 806 

Nye  ts.  LUoomb,  21  Pick.  263 174 

O.  Jc  M.  R.  R.  Co.  tb.  McCutohin, 

27H1.0 

Oflutt  tb.  AyreB,  7  Mon.  866 

Olds  vs.  Cojnmings,  81  Dl.  192 211 

OsbornTB.  Hart,  24  Wis.  80 590 

Owens  tb.  Starr,  2  Lit.  280 

Patterson  ts.  U.  8.,  2  Wheat.  221.. 
Patty  tb.  Winchester,  20  Dl.  261. . . 

Parker  ts.  Palmer,  22  Dl.  480 

Padgett  tb.  Lawrence,  10  Paige,  170,  486 
PashamTB.  Deoatur  Co.,  0  G».  862,  667 

Parker  tb  .  Webster,  2  Sid .  80 

Pennington  tb.  Galland,  0  Ex.  0.. 
Pheysey  tb.  Vioary,  16  M.  &  W. 

484 

Pitcher  tb.  King,  1  Carr.  ft  Kir.  665,  160 

Piokvs.  Vanklrk,15  Ind.  150 471 

Pitman  tb.  Poor,  88  Me.  287 560 

Power  et  al.  tb.  MoCord  et  al.,  86 

Dl.  214 64 

Pomeroy'B  Lessee  tb.  State  Bank, 

1  Wall.  602 182,  174 

Polk  ts.  Slooum,  8  Blaokf.  422....  420 

Pratt  tb.  Felton,  4  Cuah.  175 Ill 

Prior  tb.  Wood,  81  Penn.  St 216 

Queen  tb.  Hepburn,  7  Cranoh,  287,    28 

RayTB.  Wooters,  10  Dl.  82 61 

Rany  et  al.TB.  The  Got.  4  Blaokf.  2,  178 
R.  R.  Co. vb.  Howard,  18  How.  844,  245 
Rankin  ts.  Crowell,  Miner,  125. .. .  264 

Rayner  ts.  Julian,  2  Dick.  677 846 

Rex  tb.  Shaw,  6  Carr.  &  Payne,  480,  187 

Rey  ts.  Simpson,  22  How.  841 167 

Reeves  tb.  Scully,  Walk.  Ch.  248.. 

Relyea  ts.  Drew,  1  Denio,  568 

Rex  ts.  Pemberton,  2  Burr.  1086..  207 

Reigard  ts.  McNeil,  88  Dl.  401 

Reynolds  ts.  Orris,  7  Cow.  271. . . . 

RexTB.  Phillips,  3  Camp.  78 616 

Rives  vs.  Kumber,27  Dl.  281 801 

Riddle  tb.  Mandeville,  5  Cranoh, 

200 406 

Ricker  tb.  Kelley,  1  Greenl.  117. ...  668 

Rose  tb.  Mortimer,  17  Dl.  475 206 

Rosenborg  tb.  Angel,  6  Mioh.  600. .  807 
RoBsiterTS.  Rossiter,8  Wend.  404,  400 


TABLE  OF  OASIS  CITED. 


Roberts™.  The  People,  19  Mioh.  1,  440 
BoosereltTB.  Gardner,  2  Cow.  468,  602 

Robinson  vb.  Hare,  11  Hare,  24 642 

RynerTB.  Cook,22  E.  C.  L.  479...  82 
Byervs.  Carter,  1H.&N.  916 664 

Sayrevs.  Nlohols,7  Gal.  641 286 

8alvidgevB.Hode,5Mad.Ch.  94...  846 
Sampson  vs.  Burnside,  18  N.  H.  264,  660 
Shorter  vs.  The  People,  2  N.  Y.  198,  JL84 
Shepard  tb.  MIL  Gaa  Co.,  16  Wia. 

827 ,  288 

Shepard  tb.  Bntterfleld,  41  IB. 76..  267 
Shivers  vs.  Willson,  6  Harr.  &  J.  180  429 

ShawvB.  Benkard,  10  Ind.  227 467 

Shekdale  tb.  Johnson,  14  Iowa,  179,  468 

Shaw  tb.  Bebee,  86  Vt.  206 668 

Sharon  tb.  Mlnnlok,  6  Nev.  889... .  668 
Sloan  tb.  The  State,  8  Blaokf.  861. .  80 
Slipper  tb.  Stidstone,  6  Term  R. 

408 177 

SlieerTB.  Bkof  Pittsburgh,  16  How. 

579 468 

Smith  tb.  Lloyd,  1  Madd.  66 488 

Smith  tb.  Doe,  7  Price,  609 668 

8needTB.  Wtoter,  8  Wheat.  694....  487 
Snyder  tb.  Warford,  11  Mo.  618...  564 

Snowdon  vs.  Wilds,  19  Ind.  14 668 

Spears  tb.  Clark,  8  Ind.  297 891 

Squire  et  al.  tb.  N.  T.  Tel.  Co., 41 

N.Y.666 248 

Squire  tb.  Hollenbeok,  9  Piok.  661,  808 
8timpson  vs.  BaL  &  Sob.  R.  R.  Co., 

10How.846 96 

Steamship  Co.  tb.  Joliffe,  2  Wall. 

460 106 

Stocking  tb.  Hunt,  8  Denio,  274. . . .  106 

State  tb.  Dowd,19  Conn.  887 186 

State  vi.  Mill,  8  Her.  444 146 

Staats  vs.  Ex'rs  of  Ten  Eyok,  8 

Gaines,  116 289 

Stoner  tb.  Ellis,  6  Ind.  102 269 

StewartTB.  State,  6  Ohio,  146 296 

State  tb.  Gilbert,  18  Vt.  647 812 

Stereos  vs.  Bioknell,  27  HL  444.....  876 
Staples  tb.  Fairohild,  8  Comet.  41..  429 

State  vi.Gillick,  7  Iowa,  287 446 

State  tb.  Dowd,  19  Conn.  887 446 

6tateTB.McClnre,6Nev.  182 468 

Statevs-Bartlett,  43N.H.224 468 

StateTB.  Fly  e,  26  Me.  816 468 

Sutherland  et  al.  tb.  Ryereon  et 

al.,24  D1.Q7 876 


FACT. 

Swift  et  al.  tb.  Green  et  al.,  20  111. 

173 78 

Swett  tb.  Brown,  6  Piok.  178 256 

8wingley  tb.  Haynes,  22 IU.  216. . .  880 

Taylor  tb.  Porter,  4  Hill,  140 670 

Thompson  vs.  Riggs,  6 Wall.  668,182,  71 
The  People  tb.  Ridgley,  21  HI.  66. .  86 
The  People  ts.  Marsh,  6  Cal.  642. ..  186 
The  People  tb.  King,  27  Cal.  607...  144 
The  People  ts.  Byrnes,  80  Cal.  207,  146 
The  People  tb.  Godfrey,  17  Johns. 

226 181 

The  Am.  Ins.  tb.  Oakley  et  al.,  9 

Paige,  496 186 

Thornton  ts.  Pegg,  24  Mo.  247 216 

TnompsonTs.Shattriok,2Meto.618,  240 
The  Sohooner  "Lively,"  1  Gal.  816,  241 
Thompson  tb.  Jackson  et  al.,  14  B. 

Mon.  114 246 

The  People  ts  .  Collins,  7  Johns .  649,  268 
The  People  vs.  Jackson,  8  Hill,  92,  296 
The  People  ts.  May,  8  Mioh.  698. ..  869 
Thorpe  ts.  Burling,  11  Johns.  286,  427 
The  People  ts.  Potter,  6  Mioh.  1. . .  446 
The  People  tb.  Sanchez,  24  Cal.  17,  446 
The  People  v.  Carmiohael,  6  Mioh. 

21 628 

Tindallvs.  Cobham,  6  M.  &  K.  385,  488 
Tompkins  ts.  Hale,  8  Wend.  406. . .  27 
Tomlinson  tb.  Blacksmith,  7  T.  R.    . 

182 408 

Turner  et  aL  ts.  Young,  22  HI.  266,  116 
Tucker  ts.  Fairbanks  et  aL,  96  Mass. 

104 281 

U.  8.  vs.  Cornell,  2  Mason,  62 86 

U.  S.  ts.  BevanB,3Wheat.890,  888, 

88,  180 
U.  S.  ts.  Turner  et  aL,  11  How.  668,  108 
U.  S.  ts.  Paoheco,  20  How.  268, 184,  189 

U.  S.  ts.  Gomez,  23 How.  827 190 

U.  8.  ts.  Thompson,  6  McLean,  67,  811 
U.  8.  vs.  Lancaster,  2  McLean,  488,  812 
U.  8.  tb.  Patterson,  6  McLean,  466,  818 

Van  Landlngham  tb.  Fellows  et  al., 
lSoam.288 84 

VandenheuTel  tb.  Storrs,  8  Conn. 
208 177 

Vawter  tb.  The  State,  7  Blaokf.  692,  616 

Violet  tb.  Waters,  1  J.  J.  Marsh. 
806 488 


XVI 


TABLE  OF  OASES  CITED. 


FAOB. 

Vowles  vs.  Miller,  8  Taunt.  189 ... .  282 
Yosburg  vs.  Weloh,  U  Johns.  444. .  428 
Voorhies  vs.  Bank  U.  8.,  10  Pet. 
448 480 

Warren  vb.  IsoarUn  Community,  16 

m.  114 116 

Watson  vs.  Huson,  1  Dner,  252. ...  188 

Walker  vs.  Dement,  42  HL  278 212 

WardvB.  Smith,  11  Price,  19 288 

Wade  vs.  Leroy  et  at,  20  How.  24,  215 
Waters  vs.  Powers,  21  Eng.  Law 

JtEq.410 215 

Walsen  vs.  Nettleton,  18  111.  82. . . .  880 

Waldo  vs.  Riohter,  17  Ind.  884. 487 

Watson  vs.  Thrall,  8  Gilm.  80 480 

Westfall  vs.  Jones,  28  Barb.  10 218 

Webb  vs.  Burke,  5  B.  Monr 284 

West  vs.  Randall  etal.  2  Mason  200,  846 
Webster  vs.  Viokers,  2  Seam.  296,  880 
Wells  vs.  Baldwin,  18  Johns.  46. .    428 

Webster  vs.  Com.,  Gush.  804 444 

West  River  Bridge  Co.  vs.  Diz,  6 
How.  582 666 


Wents  vs.  De  Haven,  1 8erg.  &  R. 

812 

Whittaker  vs.  Freeman,  1  Dev.271, 
Whiting  vb.  WUlson,  6  Harr.  &  J. 

180 

Whltford  vs.  Com.,  6  Randolph, 

722 440 

White  vs.  Perkins,  24  Pick.  457... 
Wight  vs.  Warner,  1  Doug.  864. . . . 

WUlson  vs.  Arnold,  5  Mich.  98 

Wilson  vs.  Chalfant,  16  Ohio 561 

Wiokersham  vs.  Orr,  9  Iowa,  200. .  561 
Woodslde  vs.    Woodside,  21  111. 

207 10 

Woodward  vs.  Turnbull,  8  Scam.  1,  80 
Worsley  vb.  Wood,  6  Term  R.  718,  159 
Woodbridge  vs.  Spooner,  8  B.  & 

A.  288 

Woodbury  vs.  Parshley,  7  N.  H. 

287 

Wood  vs.  Leadbitter,  18  M.  &  W. 

Young  vs.  Grundy,  6  Cranoh,  51. . .  10 
York  vs.  Com.,  9  Mete.  98 


RULES  OF  THE  SUPREME  COURT. 


Adopted  September  28, 1872. 

wsrr  of  error;  supersedeas;  process  ON  WRITS  07  ERROR. 

I.  Write  of  error  shall  be  directed  to  the  clerk  or  keeper  of  the 
record  of  the  court,  in  which  the  judgment  or  decree  complained 
of  is  entered,  commanding  him  to  certify  a  correct  transcript  of 
the  record  to  this  court.  But  when  the  plaintiff  in  error  shall 
file,  in  the  office  of  the  clerk  of  this  court,  a  transcript  of  the 
record,  duly  certified  to  be  full  and  complete,  before  a  writ  of 
error  issues,  it  shall  not  be  necessary  for  the  clerk  of  the  inferior 
court  to  certify  another  transcript  of  the  record  to  this  court,  but 
such  transcript  so  filed  with  the  clerk  of  this  court'  shall  be  taken 
and  considered  to  be  a  due  return  to  said  writ,  and  in  such  case 
the  clerk  of  the  inferior  court  shall  return  upon  said  writ,  that 
the  same  has  been  served  upon  him,  and  that  it  appears  by  the 
indorsement  thereon  that  a  transcript  of  the  record  has  been 
filed  in  the  office  of  the  clerk  of  the  supreme  court. 

II.  A  scire  facias  or  summons  to  hear  errors  may  be  made 
returnable  on  any  day  of  the  term ;  but  all  such  writs  which 
shall  be  issued  more  than  ten  days  before  the  term  shall  be  made 
returnable  on  the  first  day  of  the  term,  and  if  any  such  writ  shall 
not  be  served  ten  days  before  the  return  day  thereof,  the  defend- 
ant so  served  shall  not  be  required  to  appear  in  obedience  thereto 
until  the  first  day  of  the  term  of  court  next  succeeding  such  re- 
turn day.  A  defendant,  upon  whom  process  has  not  been  served, 
may  enter  his  appearance  and,  upon  five  days'  notice  to  the  plain- 
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tiff,  may  proceed  in  the  same  manner  as  if  duly  served 
process. 

III.  If  a  wire  facias  or  summons  to  hear  errors  shall  not  be 
served,  an  alias  or  pkvries  may  be  issued  without  an  order  of 
court  therefor. 

IV.  No  supersedeas  will  be  granted  unless  the  transcript  of 
the  record,  on  which  the  application  is  made,  be  complete  and 
certified  by  the  clerk  of  the  court  below,  with  an  assignment  of 
errors  written  thereon  or  appended  thereto. 

Y.  When  a  writ  of  error  shall  be  made  a  supersedeas,  the  clerk 
shall  indorse  upon  said  writ  the  following  words :  "  A  transcript 
of  the  record  in  this  cause  having  been  filed  in  my  office  with  an 
order  indorsed  thereon,  that  the  writ  of  error  herein  be  made 
a  supersedeas  according  to  law,  this  writ  of  error  is  therefore 
made  a  supersedeas  and  shall  operate  accordingly ; "  which  in- 
dorsement shall  be  signed  by  the  clerk  of  this  court. 

YI.  Whenever  execution  or  other  final  process  shall  be  issued 
upon  a  judgment  at  law  or  decree  in  equity,  and  the  record  of 
such  judgment  or  decree  shall  be  removed  into  this  court  by  writ 
of  error  operating  as  a  supersedeas,  such  writ  of  error  may  be 
served  upon  the  officer  in  whose  hands  such  execution  may  be, 
and  thereupon  all  proceedings  under  such  execution  shall  be  dis- 
continued, and  such  officer  shall  return  the  same  into  the  court 
from  whence  it  was  issued,  together  with  the  copy  of  the  writ  of 
error  served  on  him,  and  shall  set  forth  in  his  return  to  such 
execution  what,  if  any  thing,  he  hath  done  in  obedience  to  the 
command  thereof.  Such  service  of  the  writ  of  error  and  super- 
sedeas may  be  made  by  delivering  to  the  officer  having  such  final 
process  for  execution  a  copy  of  such  writ  of  error  and  the  indorse* 
ments  thereon,  with  the  certificate  of  the  clerk  of  the  supreme 
court  or  of  the  clerk  of  the  inferior  court,  to  whom  the  same  is 
directed,  that  the  same  is  a  true  and  perfect  copy  of  the  original 
of  such  writ  of  error  and  the  indorsements  thereon. 

VII.  Whenever  a  bond  is  executed  by  an  attorney  in  fact,  the 
original  power  of  attorney  shall  be  filed  with  the  bond  in  the 
office  of  the  clerk  of  this  court,  unless  it  shall  appear  that  the 
power  of  attorney  contains  other  powers  than  the  mere  power  to 
execute  the  bond  in  question,  in  which  case  the  original  power 
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of  attorney  shall  be  presented  to  the  clerk  and  a  true  copy  thereof 
filed,  certified  by  the  clerk  to  be  a  true  copy  of  the  original. 

TRAN80RIFT  OF  THE  RECORD. 

VIII.  Clerks  of  inferior  courts,  in  making  up  an  authenticated 
copy  of  the  record,  shall  certify  to  this  court  a  copy  of  the  process 
with  the  return  thereto,  the  pleadings  of  the  parties,  the  verdict 
in  jury  trials,  the  judgment  of  the  court  below  and  all  orders 
of  the  court,  the  bill  of  exceptions,  the  appeal  bond  in  cases 
appealed.  This  rule  shall  not  extend  to  appeals  or  writs  of  error 
in  chancery  or  criminal  causes. 

IX.  The  clerk  of  the  court  below  shall  arrange  the  several  parts 
of  the  record  in  chronological  order. 

X.,  The  clerk  of  this  court  shall  not  tax  as  costs  in  this  court 
any  matter  inserted  in  the  transcript  contrary  to  the  foregoing 
rules. 

XI.  The  appellant  or  plaintiff  in  error,  or  his  attorney,  may, 
by  precipe,  indicate  to  the  clerk  what  of  the  files  of  the  cause 
shall  be  inserted  in  the  record,  and  in  such  case,  if  the  record 
shall  be  insufficient,  it  shall  be  perfected  at  his  costs,  and  if  un- 
necessarily voluminous,  the  costs  of  the  unnecessary  parts  shall 
be  taxed  against  him. 

ASSIGNMENT  OF  ERRORS. 

XII.  Appellants  and  plaintiffs  in  error  shall  assign  errors  at 
the  time  of  filing  the  transcript  of  the  record,  and  each  error  shall 
be  separately  alleged  and  particularly  specified.  When  the  error 
alleged  is  to  the  charge  of  the  court,  the  part  of  the  charge 
referred  to  shall  be  quoted  totidum  verbis  in  the  specifications. 
The  same  shall  be  signed  by  an  attorney  or  counselor  of  the  court. 

XIIL  If  the  appellant  or  plaintiff  in  error  shall  fail  to  assign 
errors,  the  appeal  or  writ  of  error  may  be  dismissed,  and  if  the 
appellee  or  defendant  in  error  shall  not  appear  and  join  in  error 
the  cause  may  be  heard  expo/He,  or  the  judgment  or  decree  may 
be,  in  the  discretion  of  the  court,  reversed  without  a  hearing. 

XIV.  Counsel  will  be  confined  to  a  discussion  of  the  errors 
stated,  but  the  court  may,  in  its  discretion,  notice  any  other 
errors  appearing  in  the  record. 
Vol.  I. — b 
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ABSTRACTS  OF  THE  RECORD. 

XY.  Appellants  and  plaintiffs  in  error,  in  all  causes  in  the 
supreme  court,  shall  prepare  a  printed  abstract  of  the  record  in 
each  case,  in  which  they  shall  set  forth  the  title  of  the  cause,  with 
the  date  of  the  filing  of  all  papers  in  the  court  below,  and  a  brief 
statement  of  the  contents  of  each  pleading,  and  shall  set  forth 
fully  the  points  of  the  pleadings  or  evidence,  and  the  points  relied 
upon  for  the  reversal  of  the  judgment  or  decree.  The  clerk  of  the 
court  below  shall  also  number  each  folio  of  one  hundred  words, 
in  the  transcript  of  the  record,  and  appellants  and  plaintiffs  in 
error  shall  refer  to  the  same  in  the  margin  of  the  abstract  in  such 
manner  that  orders,  pleadings  and  evidence  referred  to  in  the 
abstract  may  be  easily  found  in  the  record.  They  shall  file  with 
the  clerk  of  this  court,  for  the  use  of  the  appellee  or  defendants 
in  error  and  judges  of  this  court,  four  copies  of  such  abstracts  at 
least  three  days  before  the  cause  is  heard. 

XVI.  The  defendant's  counsel  shall  be  permitted,  if  he  is  not 
satisfied'with  the  abstract  or  abridgment  by  the  plaintiff's  coun- 
sel, to  furnish  each  of  the  justices  of  this  court  with  such  further 
abstracts  as  he  shall  deem  necessary  to  a  full  understanding  of  the 
merits  of  the  cause. 

XVII.  In  case  the  appellant  or  plaintiff  in  error  shall  neglect 
to  file  an  abstract,  in  compliance  with  the  rules  of  this  court,  the 
opposite  party  may  file  the  abstract  and  prepare  the  cause  for  a 
hearing  ex  parte,  and  have  the  costs  taxed  therefor,  provided  the 
appellant  or  plaintiff  in  error  would  have  been  entitled  to  have 
the  cause  heard  at  the  same  term,  or  the  court  may  dismiss  the 
appeal  or  writ  of  error. 

XVIII.  If  the  abstracts  filed  shall  not  present  the  parts  of  the 
record  to  which  reference  is  made  in  the  assignments  of  errors, 
the  appeal  or  writ  of  error  may  be  dismissed. 

BRIEFS  AND  ARGUMENTS  OF  COUNSEL. 

XIX.  The  brief  of  the  counsel  for  appellant  or  plaintiff  in  error 
shall  contain  a  statement  of  the  errors  relied  upon  and  the 
authorities  to  be  used  in  the  argument,  and  four  copies  thereof 
shall  be  filed  with  the  clerk  of  this  court  at  least  three  days  be- 


■   *     \ 

BULES  OF  THE  SUPREME  OOUBT.  XXi 

fore  the  cause  is  heard.  One  of  the  copies  may  be  withdrawn  by 
the  counsel  for  appellee  or  defendant  in  error,  and  the  others 
shall  be  for  the  use  of  the  justices  of  the  court. 

XX.  Counsel  for  appellee  or  defendant  in  error  shall  also  file 
with  the  clerk  four  copies  of  his  brief  for  the  use  of  the  justices, 
and  the  opposing  party,  on  or  before  the  day  next  preceding  the 
day  in  which  the  cause  is  to  be  heard. 

XXI.  In  citing  cases  from  published  reports,  the  names  of  the 
parties  as  they  appear  in  the  title  of  the  case,  as  well  as  the  book 
and  page,  shall  be  given. 

XXII.  Counsel  who  have  not  complied  with  the  rules  relating 
to  briefs  will  not  be  heard. 

XXIII.  If  the  counsel  for  both  parties  shall  submit  arguments 
in  writing,  it  shall  not  be  necessary  to  file  briefs ;  but  if  counsel 
for  either  party  shall  desire  to  address  the  court  orally,  the  oppos 
ing  counsel  shall  file  his  brief  as  required  by  the  rule. 

MOTIONS. 

XXIV.  All  motions,  except  motions  for  further  time  to  assign 
errors  or  to  file  briefs,  abstracts  and  the  like,  shall  be  in  writing, 
and  at  least  twenty-four  hours'  notice  of  the  time  at  which  the 
same  will  be  heard  shall  be  given  to  the  opposite  party. 

XXV.  The  party  holding  the  affirmative  shall  begin  and  con- 
clude the  argument  upon  the  hearing  of  any  matter  before  the 
court. 

DISMIS8AL  OF  APPEALS. 

XXVI.  If  a  transcript  of  the  record  shall  not  be  filed  as  re- 
quired by  law  in  case  of  appeal,  the  appellee  may  present  a  tran- 
script of  the  judgment,  the  order  allowing  the  appeal,  the  bond 
and  the  approval  thereof,  and  thereupon  the  appeal  shall  be  dis- 
missed with  costs. 

WITHDRAWAL  07  PAPEBS. 

XXVII.  No  paper  shall  be  taken  from  the  files  except  by 
leave  of  court ;  but  appellants  and  plaintiffs  in  error  may  with- 
draw the  transcript  of  the  record,  for  the  purpose  of  making 
abstracts,  upon  giving  receipt  therefor  to  the  clerk ;  and,  upon 
such  withdrawal,  may  retain  the  same  for  eight  days  and  no  more. 
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If  the  appellee  or  defendant  in  error  shall  desire  to  make  an 
abstract  of  the  record,  he  may  withdraw  the  transcript  upon 
giving  the  like  receipt  and  retain  the  same  for  the  like  time. 

Neither  party  shall  withdraw  the  transcript  of  the  record  more 
than  once. 

AGREED  CASE. 

XXYIII.  No  judgment  will  be  pronounced  in  any  agreed 
case  unless  an  affidavit  of  some  credible  person  shall  be  filed, 
setting  forth  that  the  matters  presented  by  the  record  were  liti- 
gated in  good  faith,  about  a  matter  in  actual  controversy  be- 
tween the  parties,  and  that  the  opinion  of  this  court  is  not 
sought  with  any  other  design  than  tov  adjudicate  and  settle  the 
law  relative  to  the  matter  in  controversy  between  the  parties  to 
the  record. 

EBHEABINO  OF  CAUSES. 

XXIX.  Application  for  rehearing  of  any  cause  shall  be  by 
petition  to  the  court,  signed  by  counsel,  briefly  stating  the  points 
wherein  it  is  alleged  that  the  court  has  erred ;  such  petition  to 
be  filed  within  fifteen  days  next  after  the  filing  of  the  opinion  in 
the  cause,  if  the  same  shall  have  been  filed  in  term  time,  or  if 
such  opinion  shall  have  been  filed  in  vacation,  then  within  the 
first  five  days  of  the  next  succeeding  term :  counsel  may  accom- 
pany  such  ^tition  with  a  brief  of  the  authorities  relied  upon  in 
support  thereof. 

XXX.  If  in  any  cause  in  which  the  opinion  of  this  court  is 
filed  in  vacation,  or  within  fifteen  days  of  the  adjournment  of  the 
court,  a  petition  for  rehearing  is  presented  to  either  of  the  jus- 
tices of  this  court,  and  he  shall  certify  that  there  is  probable  cause 
for  granting  the  prayer  of  the  petition,  all  further  proceedings 
authorized  by  the  judgment  of  this  court  shall  be  stayed  until  the 

next  term  of  the  court. 

costs.         t 

XXXI.  Upon  printed  abstracts  being  furnished,  as  required  in 
the  foregoing  rules,  it  shall  be  the  duty  of  the  clerk  to  tax  a 
printer's  fee  at  the  rate  of  forty-five  cents  for  each  one  hundred 
words  of  one  copy  of  such  abstract,  against  the  unsuccessful  party 
not  furnishing  such  abstracts,  as  costs,  to  be  recovered  by  the 
successful  party  furnishing  the  same. 
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xxxii.  Clerks  of  district  and  probate  courts  shall  be  entitled 
to  receive  the  fees  allowed  by  law  for  all  copies  of  records  before 
delivering  the  same.  If,  in  a  criminal  cause,  the  defendant  shall 
be  unable  to  pay  for  a  transcript  of  the  record,  the  justice  assigned 
to  the  judicial  district  in  which  such  record  may  be  shall  have 
power  to  order  and  direct  that  such  transcript  be  made  and 
furnished  to  the  defendant  without  charge. 

ATTORNEYS. 

TTYXTTT.  No  person  shall  be  admitted  to  practice  as  an 
attorney  and  counselor  at  law,  upon  evidence  that  he  hath  been 
admitted  to  the  bar  of  another  State  or  territory,  unless  such 
evidence  shall  proceed  from  the  highest  court  of  law  or  equity 
authorized  by  the  laws  of  such  State  or  territory  to  grant  the  same, 
nor  unless  such  admission  to  the  bar  of  such  other  State  or  terri- 
tory shall  have  been  upon  examination  of  the  applicant  or  other 
evidence  of  his  knowledge  of  law.  Provided,  that  if  it  shall 
appear  by  the  affidavit  of  some  disinterested  party  or  other 
satisfactory  evidence,  that  the  applicant  has  been  actually  engaged 
in  the  practice  of  law  as  his  usual  occupation  in  the  State  and 
territory  wherein  such  license  was  obtained,  for  the  space  of  two 
years,  such  applicant  may  be  admitted  to  the  bar  of  this  court. 

XXXIY.  No  person  shall  be  admitted  to  practice  as  an 
attorney  and  counselor  at  law  upon  evidence  that  he  hath  been 
admitted  to  the  bar  of  another  State  or  territory,  if,  at  the  time 
of  his  admission  to  the  bar  of  such  State  or  territory,  he  was  a 
citizen  of  this  territory. 

XXXV.  No  person  shall  be  admitted  to  practice  law  in  this 
territory,  who  shall  not  first  have  taken  and  subscribed  an  oath, 
that  it  is  iona  fide  his  intention  to  become  a  citizen  of  the 
territory  of  Colorado,  and  to  make  the  practice  of  the  law  his 
permanent  and  usual  occupation,  and  that  he  will  cpmmence  the 
practice  of  the  law  therein  within  three  months  from  the  date 
thereof  and  the  fee  of  the  clerk  of  the  supreme  court  for  filing 
such  oath  and  entering  the  name  of  such  party  upon  /  the  record 
and  issuing  a  license  shall  be  $10. 

XXXVI.  There  shall  be  hereafter  kept  in  the  office  of  the 
clerk  of  the  district  court  of  each  county  a  roll  of  attorneys  of  the 
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supreme  court,  and,  in  order  thereto,  the  clerk  of  the  supreme 
court  shall,  within  thirty  days  next  after  the  promulgation 
hereof,  transmit  to  the  clerk  of  the  district  court  in  each  judicial 
district  a  certified  copy  of  this  and  the  following  rules:  No. 
XXXVII,  XXXVm,  XXXIX  of  this  court,  and  of  the  roll  of 
the  attorneys  of  this  court,  as  the  same  then  appears  in  his  office. 

XXXVII.  Upon  receiving  such  certified  copy  of  said  rules  and 
roll  of  attorneys,  the  clerk  of  each  of  the  district  courts  shall  cause 
the  same  to  be  entered  at  large  in  a  book  to  be  kept  in  his  office, 
and  shall  immediately  prepare  copies  thereof  at  length  and  certify 
the  same  to  each  of  his  deputies,  except  in  the  county  where  the 
said  clerk  himself  resides,  and  each  of  such  deputies  shall  in  like 
manner  enter  such  rules  and  the  roll  of  attorneys  in  a  book  to  be 
kept  in  his  office ;  all  such  certificates  shall  be  preserved  in  the 
office  where  the  same  are  transmitted. 

XXXVIII.  Whenever  the  name  of  any  attorney,  hereafter 
admitted  to  the  bar,  shall  be  entered  upon  the  roll  of  attorneys 
kept  in  the  office  of  the  clerk  of  the  supreme  court,  the  clerk  of 
the  supreme  court  shall  certify  to  the  clerk  of  the  district  court  in 
each  judicial  district  a  copy  of  the  roll  of  attorneys,  so  far  as  the 
same  includes  the  name  of  such  attorney  so  admitted,  and  the 
clerk  of  each  of  said  district  courts  shall  cause  the  name  of  such 
attorney  so  admitted  to  be  entered  upon  the  roll  of  attorneys  so 
kept  in  his  office,  and  shall  prepare  copies  of  such  certificate  of 
the  clerk  of  the  supreme  court,  and  certify  the  same  to  each  of 
his  deputies,  save  in  the  county  wherein  the  said  clerk  himself 
resides.  When  the  name  of  such  attorney  shall  in  like  manner 
be  added  to  the  roll  of  attorneys  there  kept,  and  no  person  shall 
be  entered  upon  any  such  rolls  of  attorneys  unless  his  name  shall 
appear  on  the  roll  of  attorneys  of  the  supreme  court  certified  in 
manner  aforesaid. 

XXXIX.  Hereafter  no  clerk  of  any  district  court  shall  issue 
any  writ,  or  permit  any  cause  to  be  instituted  or  discontinued  at 
the  instance  of  any  person,  unless  the  name  of  such  person  appear 
upon  the  roll  of  attorneys  in  his  office,  or  at  the  instance  of  the 
plaintiff  in  such  cause  appearing  thereunto  in  his  own  proper 
person,  and  no  person,  whose  name  is  not  upon  the  roll  of 
attorneys  in  the  office  of  the  clerk  of  such  court,  shall  be  permitted 
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to  appear  in  any  cause  in  any  district  court,  or  take  part  in  any 
such  cause,  unless  he  is  himself  a  party  thereto,  and  then  only 
in  his  own  behalf 

LIBEABY. 

XL.  No  book  shall  be  withdrawn  from  the  library  of  this  court 
for  any  purpose,  except  by  the  order  of  the  court  in  open  session. 

XLI.  The  foregoing  shall  be  the  standing  rules  of  this  court, 
and  all  other  rnlea  are  hereby  rescinded. 


COLORADO   REPORTS. 


Gardner  v.  Dunn. 


Appeal  Bond,  may  be  amended.  On  appeal  to  the  district  court  from  the 
judgment  of  a  justice  of  the  peace,  if  the  appeal  bond  be  adjudged 
insufficient,  the  appellant  may  file  an  amended  bond,  and  time  should  be 
allowed  him  for  that  purpose. 

Appeal  from  District  Court,  Park  County. 
Mr.  S.  E.  Browne,  for  appellant. 
Mr.  C.  C.  Post,  for  appellee. 

Bradford,  J.  This  was  an  action  of  forcible  entry  and 
detainer,  instituted  before  a  justice  of  the  peace  of  Park 
county  on  the  16th  day  of  April,  A.  D.  1862.  On  the  5th 
of  May,  following,  trial  of  said  cause  was  had  before  the 
justice,  and  the  verdict  and  judgment  was  for  the  defendant. 
The  plaintiff  appealed  to  the  district  court,  and  on  the 
following  day,  May  6th,  filed  his  appeal  bond,  which  bond 
was  approved  by  the  justice.  On  the  3d  of  June,  1862, 
being  one  of  the  days  of  the  June  term  of  the  district  court 
of  Park  county,  the  cause  came  on  to  be  heard,  and  the 
defendant  moved  the  court  to  dismiss  the  appeal  for  want 
of  a  sufficient  bond.  The  plaintiff  asked  leave  to  file  a 
sufficient  bond,  the  court  refused  the  leave  and  sustained 
defendant' s  motion  to  dismiss  appeal,  and  rendered  judg- 
ment against  plaintiff  for  costs.  The  plaintiff  appealed  to 
this  court,  and  assigns  the  following  errors,  viz. : 

1st.  That  the  said  court  erred  in  sustainii\g  the  motion  of 
the  defendant  to  dismiss  the  said  appeal. 
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2d.  That  the  court  erred  in  refusing  to  permit  the  plaintiff 
to  file  a  good  and  sufficient  bond. 

3d.  That  said  judgment  was  given  for  the  defendant  when 
it  should  have  been  given  for  the  plaintiff. 

It  is  not  doubted  by  this  court  but  that  the  appeal  bond 
was  informal  and  insufficient ;  but  it  is  equally  clear  that 
the  court  erred  in  overruling  the  motion  of  the  appellant  to 
permit  him  to  file  a  good  and  sufficient  bond  in  pursuance  of 
the  forty-fifth  section  of  the  act  of  our  legislature,  entitled, 
"An  act  concerning  justices  of  the  peace  and  constables," 
approved  October  31,  1861.  That  act,  after  prescribing  the 
mode  of  taking  appeals  froiji  judgments  of  justices  of  the 
peace,  goes  on  and  declares  that  "  if  upon  the  trial  of  any 
appeal  the  bond  required  to  be  given  shall  be  adjudged 
informal  or  otherwise  insufficient,  the  party  who  shall  have 
executed  such  bond  shall  in  nowise  be  prejudiced  by 
reason  of  such  informality  or  insufficiency;  provided  he 
will,  in  reasonable  time,  to  be  fixed  by  the  court,  execute  a 
good  and  sufficient  bond."  That  Gardner  intended  to  take 
an  appeal  is  manifest,  and  whenever  a  party  intends  appeal- 
ing and  makes  such  an  attempt  at  the  execution  of  a  bond, 
that  the  officer  authorized  to  approve  accepts  the  bond,  it 
is  not  the  design  of  the  statute  that  the  appellant  should  be 
prejudiced  by  any  informality  or  deficiency  therein.  By 
executing  what  was  honestly  intended  to  be  a  good  bond, 
with  such  security  as  was  approved  by  the  justice,  the 
appellant  did  all  that  was  required  of  him  until  the  bond 
was  adjudged  insufficient  by  the  court ;  and  even  then,  the 
law  declares  that  such  insufficiency  shall  not  operate  to  his 
prejudice,  if  he  will  execute  a  good  one.  This  the  appellant 
offered  to  do,  but  the  court  refused  permission  and  dismissed 
the  appeal. 

The  evident  intent  of  the  legislature  in  enacting  the  law 
herein  referred  to  was  to  simplify  proceedings  before 
justices  of  the  peace,  and  to  dispense  with  all  technicalities 
consistent  with  a  fair  trial  of  the  cause  upon  the  merits. 
This  just  intent  would  be  defeated  by  giving  to  the  act  any 
other  construction  than  the  one  we  have  adopted. 
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The  judgment  of  the  district  court  is  reversed  and  the 

cause  remanded,  with  directions  to  that  court  to  permit  the 

appellant  to  file  a  good  and  sufficient  bond,  and  to  hear  and 

determine  the  cause  upon  its  merits. 

Reversed. 


Lynn  t>.  Merriole. 

Appeal  from  District  Court,  Jefferson  County. 

Assumpsit  before  a  justice  of  the  peace,  and  appeal  to 
district  court  Motion  by  appellee  to  dismiss,  because  of 
defective  appeal  bond,  and  cross-motion  by  appellant  for 
leave  to  file  a  sufficient  bond.  The  district  court  refused  to 
allow  the  amendment  and  dismissed  the  appeal. 

Bradford,  J.  The  opinion  given  at  the  present  term  of 
this  court,  in  Gardner  v.  Dwnn,  ante,  1,  is  applicable  to  this 
case.  The  judgment  of  the  district  court  must  be  reversed, 
and  the  cause  remanded  to  the  district  court  for  further 
proceedings. 

Reversed. 


Wilcox  et  al.  v.  Field  et  al. 

Practice  —judgment  nil  dicti.  U  defendants,  after  appearance,  fail  to  plead 
or  demur,  judgment  nil  dicit  should  be  rendered  against  them  before  other 
proceedings  are  had  in  the  case. 

Judgment  exceeding  ad  damnum.  Judgment  should  not  be  rendered  for  a 
greater  amount  than  is  claimed  in  the  declaration. 

Error  to  District  Court,  Arapahoe  County. 
Mr.  J.  Bright  Smith,  for  plaintiffs  in  error. 
Mr.  G.  W.  Purkins,  for  defendants  in  error. 

Bradford,  J.    This  was  an  action  in  debt,  instituted  in 
the  district  court  of  Arapahoe  county,  on  the  2d  day  of 
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July,  A.D.  1862,  by  C.  H.  Field  and  E.  Magoffin,  trustees 
of  Jones  &  Cartright,  against  B.  C.  Wright,  P.  P.  Wilcox, 
E.  C.  Mason  and  D.  M.  Bivens,  on  a  promissory  note 
alleged  to  have  been  executed  by  said  defendants,  and  pay- 
able to  said  plaintiffs  on  the  21st  day  of  December,  1861,  for 
the  sum  of  $110,  the  ad  damnum  in  the  plaintiff's  declara- 
tion being  laid  at  $110.  At  the /August  term  of  said  district 
court,  the  cause  came  on  to  be  heard,  and  the  defendants, 
by  J.  Bright  Smith,  their  attorney,  appeared  and  filed  a 
motion  to  dismiss  the  suit,  alleging  that  plaintiffs  were  non- 
residents of  Colorado  territory ;  and  said  motion  being 
heard,  the  court  overruled  the  same,  and  ordered  the  case 
referred  to  the  clerk  to  assess  damages.  The  clerk,  the 
same  day,  reported  the  plaintiffs'  damages  at  $127.84,  and 
the  court  thereupon  rendered  judgment  against  the  said 
defendants  for  the  sum  of  $127.84,  and  for  costs. 

To  reverse  this  judgment  the  plaintiffs  in  error,  being  the 
defendants  below,  have  brought  vthe  case  to  this  court  by 
writ  of  error. 

The  plaintiffs  in  error  assign  the  following  errors,  viz. : 

1.  There  was  no  judgment  of  nil  dicit  rendered  against 
the  plaintiffs  in  error  in  default  of  a  plea,  but  a  reference 
made  to  the  clerk  to  assess  damages  without  such  judg- 
ment. 

2.  The  final  judgment  rendered  is  for  a  greater  amount 
than  the  ad  damnum  in  the  declaration. 

It  is  a  well-settled  rule  of  practice  that  where  defend- 
ants, after  appearance,  neither  plead  nor  demur,  judg- 
ment of  nil  dicit  will  be  rendered  against  them  before  any 
other  proceedings  are  had  in  the  case.  The  record  in  this 
case  discloses  the  fact,  that  the  court  referred  the  matter  to 
the  clerk  for  the  assessment  of  damages  without  first 
rendering  an  interlocutory  judgment  against  the  defendants 
for  want  of  a  plea,  as  the  law  requires.  In  this  we  think 
there  is  manifest  error  (see  Colorado  statute,  first  session, 
§  15,  p.  279,  Stephen's  Pleadings,  108). 

It  is  equally  apparent  that  the  court  erred  in  rendering 
judgment  for  a  greater  amount  than  the  sum  claimed  in  the 
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declaration.  This  is  a  matter  of  substance,  it  being  appar- 
ent from  the  record  that  the  court  could  not  legally  render 
such  a  judgment ;  from  the  evidence  presented  in  the  record, 
the  proper  judgment,  so  far  as  the  amount  is  concerned, 
was  entered  by  the  district  court ;  but  this  was  unwarranted 
by  the  declaration  and  consequently  illegal.  See  Stephen' s 
Pleadings,  429 ;  4  Gilman,  79.  The  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Reversed. 


Lee  v.  Ralston. 

Practice — trial  of  appeals  from  justice  of  the  peace.  Upon  appeal  to  the 
district  court  from  the  judgment  of  a  justice  of  the  peace,  the  trial  should 
be  de  novo,  and  the  district  court  has  no  power  to  review  the  proceedings 
of  the  justice  of  the  peace.* 

Error  to  District  Court  of  Gilpin  County. 

Mr.  C.  C.  Post,  for  plaintiff  in  error. 

Mr.  H.  B.  Morse,  for  defendant  in  error. 

Bradford,  J.  This  was  an  action  of  assumpsit  com- 
menced by  Silas  Ralston,  the  plaintiff  below,  on  the  28th 
day  of  December,  1861,  before  H.  D.  Bristol,  a  justice  of 
the  peace  of  Gilpin  county,  against  Wm.  L.  Lee  and  others, 
composing  the  Black  Hawk  Mill  Co.,  and,  on  the  3d  day  of 
January,  A.  D.  1862,  judgment  was  rendered  against  the 
said  William  L.  Lee,  the  defendant,  served  with  process, 
for  the  sum  of  $48.75,  and  costs,  from  which  judgment  of 
the  justice  of  the  peace  the  defendant  Lee  appealed  to  the 
district  court  of  Gilpin  county  ;  and  afterward,  at  the  April 
term,  A.  D.  1862,  of  said  court,  the  cause  came  on  to  be 
heard,  and  the  record  shows  the  following  proceedings  to 
have  been  had  in  said  court,  to  wit : 

»- —  —  ii  i  i        i     ■  -   -m * — ~" ^ — ^^^^-^m^^^w^ 

*  Lee  v.  Datiey  and  Lee  v.  Furgo,  decided  at  this  term,  were  to  the  same  point. 


6  Lee  v.  Ralston.  [Jan.  T., 

"Silas  Ralston  ) 

v.  >  Appeal  from  justice  of  the  peace. 

William  L.  Lee.  j 

-  And  now  this  case  came  on  to  be  heard,  and  the  plaintiff 
appeared  by  his  attorney,  and  the  defendant,  although 
solemnly  called,  came  not ;  and  no  other  proceedings  being 
had,  on  motion  of  the  plaintiff,  it  is  considered  that  the 
judgment  of  the  justice's  court,  for  $48.75,  be  affirmed,  and 
that  the  plaintiff  recover  of  and  from  the  defendant  the  said 
sum,  and  his  costs  and  charges  in  this  behalf  expended,  as 
well  in  the  justice's  court  below  as  in  this,  and  that  he  have 
execution  therefor." 

Which  said  judgment  has  been  removed  to  this  court  by 
writ  of  error. 

The  plaintiff  in  error  assigns  the  following  errors,  viz. : 
1st.  That  the  district  court,  not  being  a  court  of  review, 
could  not  affirm  or  review  the  judgment  of  the  justice's  court 
2d.  That  the  trial  of  said  cause  should  have  been  de  novo, 
and  the  court  could  not  render  judgment  unless  evidence 
was  adduced  to  warrant  it.  3d.  The  court  erred  in  render- 
ing judgment  against  William  Lee  alone,  when  the  suit  was 
brought  against  a  firm  of  which  he  was  a  member. 

In  order  to  dispose  of  this  cause  in  this  court,  we  only 
deem  it  necessary  to  consider  the  second  error  assigned. 
By  the  act  of  our  legislature,  concerning  justices  of  the 
peace  and  constables,  it  is  provided,  that,  upon  all  trials  of 
appeal  before  the  district  court,  the  court  shall  hear  and 
determine  the  cause  in  a  summary  way,  according  to  the 
justice  of  the  case  (see  §  46) ;  and  it  is  further  provided 
by  section  48  of  said  act,  that  the  rights  of  the  parties  shall  be 
the  same  as  in  original  actions.  A  fair  construction  put 
upon  these  sections  leads  us  to  the  conclusion  that  causes 
brought  up  by  appeal  from  justices'  courts  shall  be  tried  de 
novo,  and  the  judgment  below  furnishes  no  evidence  to  sus- 
tain the  correctness  of  the  decision  of  the  justice.  It  con- 
sequently follows,  that,  when  the  cause  is  tried  in  the 
district  court,  its  decision  not  being  controlled  by  the 
decision  below,  the  judgment  must  be  rendered  in  accord- 
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ance  with  evidence  adduced  on  the  trial  in  the  district  court 

The  record  in  this  case  plainly  showing  that  no  evidence 

was  produced  and  no  trial  had  in  the  district  court,  the 

judgment  of  the  court  below  must  be  reversed  and  the  cause 

remanded  for  farther  proceedings. 

Reversed. 


Armob  v.  Lyon  et  al. 

Dbcbeb — what  is  final.  An  order  overruling  a  demurrer  to  a  biU  in  chan- 
cery is  not  a  final  decree  in  the  cause. 

Appeal  ttriU  not  lie  from  an  interlocutory  order.  An  appeal  cannot  be  pros- 
ecuted from  an  order  overruling  a  demurrer  to  a  bill  in  chancery. 

Appeal  from  District  Court,  Gilpin  County. 

Appellant  demurred  to  the  bill  filed  in  the  district  court 
by  appellees,  and  his  demurrer  was  overruled.  He  then 
appealed  to  this  court.  Appellees  now  moved  to  dismiss 
the  appeal,  upon  the  ground  that  no  final  decree  had  been 
entered  in  the  cause. 

Harding,  G.  J.    This  appeal  must  be  dismissed,  for  the 

reason  assigned. 

Dismissed. 
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Default  cannot  be  taken  while  demurrer  is  pending.    It  is  error  to  enter  a       u  307 


judgment  by  default  against  a  defendant  who  has  a  demurrer  on  file  which   1    lb    7j 
has  not  been  disposed  of.  '—         ' 

JError  to  District  Cowrt,  Arapahoe  County. 

Mr.  J.  Bright  Smith,  for  plaintiff  in  error. 

Mr.  L.  B.  France,  for  defendant  in  error. 

Harding,  C.  J.    At  the  March  term,  1863,  of  the  district 
court  of  Arapahoe  county,  David  Smith  recovered  against 
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the  plaintiff  in  error  a  judgment  for  the  sum  of  $509,  and 
costs  of  suit  taxed  at  $19.  A  default  was  taken  against  said 
Gibson,  and  the  damages  assessed  by  a  jury  who  returned 
their  verdict  for  the  damages  above  named,  upon  which  the 
court  rendered  judgment.  It  appears  from  the  record  that 
before  default  was  entered  against  Gibson,  the  defendant  in 
the  district  court,  that  he  had  appeared  and  filed  a  general 
demurrer  to  the  plaintiff's  declaration,  which  was  then  on 
file,  and  upon  which  no  decision  of  the  court  had  been  had. 

On  the  14th  day  of  April,  1863,  a  writ  of  error  issued  from 
this  court  on  behalf  of  Gibson,  and  this  case  is  before  us  for 
our  action. 

The  whole  case  turns  upon  the  first  error  which  is  assigned 
in  plaintiff's  brief  and  is  as  follows : 

That  the  said  court  erred  in  giving  judgment  by  default 
against  the  said  Gibson,  he  having  appeared  and  pleaded 
to  the  declaration  previous  thereto  by  general  demurrer, 
upon  which  no  decision  whatever  appears  to  have  been 
given.     4  Scam.  53,  54. 

We  think  that  it  is  clear,  that  the  district  court  committed 
an  error  in  entering  judgment  by  default  against  the 
defendant  in  the  court  below,  when  he  had  appeared  to  the 
action  and  filed  his  demurrer  to  the  plaintiff' s  declaration, 
and  when  such  demurrer  was  undisposed  of,  and  in 
impaneling  a  jury  to  assess  the  damages. 

Per  curiam.  The  judgment  is  reversed  for  further  pro- 
ceedings in  the  district  court,  with  costs,  etc. 

Reversed. 


Andrews  v.  Loveland  et  al. 

Judgment  upon  demurrer  not  final.    A  judgment  sastainmg  a  demurrer  is 

not  final. 
Writ  of  Error  will  not  lie  from  interlocutory  judgment.    An  appeal  or  writ 

of  error  will  not  lie  from  an  interlocutory  judgment. 
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Error  to  District  Court,  Jefferson  County. 

Messrs.  J.  Bright  Smith  and  Jas.  Macdonald,  for 
plaintiff  in  error. 

Mr.  G.  W.  Purkins,  for  defendant  in  error. 

Harding,  C.  J.  This  is  an  action  of  assumpsit  com- 
menced in  the  district  court  and  tried  at  the  March  term, 
1862. 

The  abstract  shows  the  following  state  of  facts.  The 
plaintiff  in  error  filed  his  declaration  against  the  defendants 
in  the  court  below,  which  contained  four  counts. 

1st.  That  plaintiff  had  recovered  a  judgment  against  the 
defendants  in  the  district  court  for  Jefferson  county,  in  said 
territory,  under  the  late  provisional  government,  for  $311 
and  costs  of  suit  and  interest  thereon  accruing,  amounting 
in  all  to  the  sum  of  $410.37,  which  still  remained  due  and 
unpaid,  for  which  defendants  were  liable,  and  which  they 
had  promised  to  pay. 

Second  count  set  forth  a  promissory  note,  made  by  the 
defendants  to  the  plaintiff,  for  the  sum  of  $324/  which  they 
had  promised  to  pay,  etc. 

Third  count  claimed  $47.50  interest  on  an  account  stated 
between  the  parties. 

Fourth  count  set  up  a  general  promise  and  breach. 

To  this  declaration  defendant  Loveland  filed  a  demurrer, 
alleging  that  the  matters  and  things  in  the  petition  were 
not  sufficient  in  law  to  maintain  the  action,  etc. 

The  court  sustained  the  demurrer,  to  which  ruling  of  the 
court  plaintiff  excepted  and  sued  out  a  writ  of  error  from 
this  court.  The  record  in  this  case  is  most  deficient,  and 
we  cannot  determine  the  precise  action  of  the  court  below 
from  any  thing  before  us.  The  judgment  of  the  court  in 
sustaining  a  demurrer  is  not  a  final  judgment.  Hays  v. 
Caldwell  et  al.,  5  Grilm.  33 ;  Fleece  v.  Russell,  13  111.  32. 

An  appeal  or  writ  of  error  does  not  lie  from  an  interlocu- 
tory decree  or  judgment    Practice  Act,  Stat.  Colorado,  1st 
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Sess.  286 ;  Woodside  et  al.  v.  Woodside  et  al.,  21  HI.  207 ; 
Cunningham  v.  Loomis  et  al.,  17  111.  555 ;  Young  v. 
Orundy  6,  Crunch,  61. 

There  is  nothing  to  lead  us  to  the  conclusion  that  final 
judgment  was  rendered  in  this  case  in  the  court  below. 
For  this  reason  this  case  must  be  dismissed.  We  have 
determined  this  question  at  the  present  term  of  the  court,  in 
the  case  of  Armor  v.  Lyon  et  al.  This  case  is  dismissed  at 
the  cost  of  plaintiff  in  error  without  prejudice  to  his  suit  in 
the  court  below. 

Dismissed. 


Townsend  et  al.  v.  Wild  et  al. 

Consthuction  of  statute — mechanic?  lien  act  of  1861.  The  act  of 
1861,  relating  to  mechanics'  liens  (1  Seas.  258),  is  not  retrospective. 

Mechanics'  lien — prior  to  November  4,  1861.  A  party  who  furnished 
materials  toward  the  erection  of  a  building  prior  to  November  4, 1861, 
cannot  have  a  lien  for  the  value  thereof  upon  the  premises  benefited. 

Kansas  terbitokt— law  of,  not  in  force  here.  Nor  can  a  lien  upon  the 
premises  benefited  be  asserted  under  the  mechanics'  lien  law  of  the  late 
territory  of  Kansas  for  such  materials. 

Appeal  from  District  Court,  Arapahoe  County. 

Mr.  Moses  Hallett,  for  appellants. 

Mr.  G.  W.  Pitrkins,  for  appellees. 

Bradford,  J.  This  was  a  petition  for  a  mechanics'  lien, 
filed  in  the  district  court  of  Arapahoe  county  on  the  7th 
day  of  November,  A.D.  1861,  by  J.  B.  Wild  et  al.,  plaintiffs, 
against  the  defendants,  asking  for  judgment  for  the  sum  of 
$262.23,  in  payment  for  lumber  and  material  alleged  to  have 
been  furnished  to  said  Foster,  and  used  in  buildings  and 
inclosures  upon  lots  Nos.  5  and  6,  in  block  No.  12,  in  East 
Denver,  in  said  county,  and  praying  that  said  demand  may 
be  made  a  lien  upon  said  lots,  and  that  said  lots  be  sold  to 
satisfy  the  same ;  the  petition  further  alleges  that,  at  the 
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time  of  furnishing  the  material,  the  said  Foster  was  the 
owner  and  occupant  of  said  lots,  and  that,  on  the  2d  day  of 
September,  A.D.  1861,  the  said  Eliza  Townsend,  wife  of  the 
said  Copeland  Townsend,  became  the  purchaser  of  said 
lots,  and  that  said  Foster  then  delivered  possession  of  said 
premises  to  the  appellants,  who  have  retained  possession 
hitherto.  At  the  August  term  of  the  district  court,  A.D. 
1862,  this  cause  came  on  to  be  heard,  and  the  court  ordered 
a  decree  entered  in  accordance  with  the  prayer  of  the  plain- 
tiffs' petition,  rendering  judgment  against  all  the  defend- 
ants for  the  sum  of  $262.23  damages,  and  for  costs.  From 
this  judgment  of  the  district  court  the  defendants,  Copeland 
Townsend  and  Eliza  Townsend,  appealed  to  this  court. 
The  appellants  appear  in  this  court  upon  assignment  of  ten 
errors ;  we  will  consider  only  the  sixth  assignment  of  error, 
not  deeming  it  important  or  necessary  to  pass  upon  the 
other  errors  assigned.  The  sixth  error  assigned  is  as  fol- 
lows :  "  There  was  no  law  for  the  proceeding,  the  materials 
having  been  furnished,  if  any  were  furnished,  before  the 
passage  of  the  law  respecting  mechanics'  liens."  The 
plaintiffs  allege  in  their  petition  that  they  furnished  the 
materials  used  in  erecting  buildings  and  inclosures  on  lots 
described  in  their  petition  to  Foster  (he  then  being  the 
owner  and  occupant  of  said  lots),  within  one  year  preceding 
the  filing  of  said  petition,  which  appears  to  have  been  on 
the  7th  day  of  November,  A.D.  1861 ;  they  further  allege 
in  said  petition,  that  on  the  2d  day  of  September,  A.D. 
1861,  Foster  sold  the  premises  to  Mrs.  Eliza  Townsend,  and 
then  and  there  delivered  possession  of  the  same  to  the 
appellants,  who  retained  possession  at  the  time  of  the  com- 
mencement of  this  suit,  viz.,  on  the  7th  day  of  November, 
A.D.  1861. 

The  organic  act  of  Colorado  territory  was  approved  on 
the  28th  day  of  February,  A.  D.  1861.  On  the  4th  day  of 
November,  A.  D.  1861,  the  act  of  the  legislature  of  ^  Colo- 
rado, entitled  "An  act  creating  a  lien  in  favor  of  mechanics 
in  certain  cases,"  was  approved,  which  was  the  first  law 
passed  by  the  legislature  of  Colorado  on  the  subject  of 


12  MoNasseb  v.  Sherry.  [Jan.  T., 

liens  to  mechanics  and  to  persons  furnishing  materials  used 
in  the  erection  of  buildings.  On  examination  of  said  act 
it  clearly  shows  that  it  was  not  even  intended  to  be  made 
retrospective,  consequently  it  is  clear  that  the  plaintiffs  can- 
not recover,  by  virtue  of  the  provisions  of  said  act,  the 
premises  sought  to  be  affected  by  the  plaintiffs  having  been 
conveyed  to  the  appellants  on  the  2d  day  of  September, 
1861,  long  before  the  passage  of  said  act,  and  it  does  not 
even  appear  that  the  appellant  had  any  notice,  either  actual 
or  constructive,  of  plaintiffs'  claim  upon  the  premises. 

The  attorney  for  the  plaintiffs  argues  that  the  lien  laws 
passed  by  the  legislature  of  the  territory  of  Kansas  was  in 
force  in  Colorado,  until  the  passage  of  a  law  upon  the  same 
subject  by  the  legislature  of  Colorado.  A  portion  of  Colo- 
rado territory  embracing  territory  formerly  within  the  limits 
of  Kansas  territory.  We  are  unable  to  see  the  force  of  this 
reasoning.  There  is  no  provision  in  our  organic  law  adopt- 
ing or  putting  in  force  in  this  territory  any  portion  of  the 
laws  of  the  late  territory  of  Kansas,  or  any  other  laws 
excepting  the  constitution  and  laws  of  the  United  States. 

This  court  being  clearly  of  the  opinion  that,  at  the  time 
of  the  purchase  by  the  appellants  of  the  premises  upon 
which  the  plaintiffs  claim  a  lien,  there  was  no  lien  law  in 
force  in  this  territory,  the  judgment  of  the  district  court 
must  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed. 


1       12 


\  s]?,  McNasser  v.  Sherry. 

Practice — upon  overrulinya  demurrer.  Upon  overruling  a  demurrer  to 
a  declaration  if  the  defendant  does  not  plead,  farther  judgment  of  nihU 
dicit  should  be  entered  and  a  jury  should  be  impaneled  to  assess  damages. 
In  such  case  it  is  error  to  swear  the  jury  to  try  the  issue  joined. 

Appeal  from  District  Court,  Arapahoe  County. 
Mr.  Amos  Steck,  for  appellant. 
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Mr.  Q.  W.  Perkins,  for  appellee. 

.  Harding,  C.  J.    This  is  an  appeal  from  the  judgment  of 
the  district  court  of  Arapahoe  county. 

There  is  but  a  single  question  for  us  to  decide.  At  the 
August  term,  1862,  of  said  court,  the  appellee  recovered 
judgment  in  said  district  court  for  the  sum  of  $296.75  in 
damages  and  costs,  and  this  appeal  is  prosecuted  to  this 
court  to  reverse  said  judgment. 

It  appears  from  the  record  that  a  demurrer  had  been 
filed  by  defendant  in  the  court  below,  which  was  overruled, 
to  which  ruling  an  exception  was  taken.  That  afterward 
a  jury  was  impaneled  and  sworn,  well  and  truly  to  try 
the  issue  joined,  etc.  These  facts  are  made  apparent  to  us 
from  the  bill  of  exceptions  which  is  contained  in  the  record. 
After  tile  finding  of  the  verdict  by  the  jury  a  motion  was 
made  to  set  aside  the  verdict  on  the  ground  that  the  jury 
had  been  improperly  sworn.  It  is  clear  that  this  fact  was 
brought  to  the  mind  of  the  court,  and  yet,  disregarding  the 
motion,  judgment  was  rendered  on  the  verdict. 

That  is  the  error  which  is  presented  to  us  for  our  deter- 
mination. There  might  have  been  another  objection  urged, 
but  we  will  content  ourselves  by  passing  on  the  one  before 
us. 

When  the  jury  was  sworn  to  well  and  truly  try  the  issue 
joined,  etc. ,  there  was  no  issue  joined  in  the  case  then  on 
hearing.  Upon  the  overruling  of  the  demurrer,  and  the 
defendant  failing  to  file  a  plea  to  the  action,  the  proper 
practice  would  have  been  to  have  entered  a  judgment  of 
nihil  dicity  and  then  have  impaneled  a  jury  to  assess 
damages,  and  not  to  well  and  truly  try  the  issue  joined, 
when  no  issue  had  been  joined  in  the  pleadings. 

Per  curiam.  The  judgment  of  the  district  court  is 
reversed,  with  costs.  Case  remanded  for  further  pro- 
ceedings. 

Reversed. 


14  WtKB  v.  Bbadford.  [Jam  T., 


1      14 
17    867 


Wieb  v.  Bradford. 

Pbacticb — demurrer  should  be  heard.  A  demurrer  to  a  complaint  fox  for- 
cible entry  and  detainer  should  be  heard  and  determined. 

Practice  —  motion  to  dismiss  should  be  heard.  So,  also,  a  motion  to  dismiss, 
filed  by  leave  of  the  court,  should  be  heard  and  determined. 

Possession  of  land  —  in  action  for  forcible  entry.  In  an  action  for  forcible 
entry  on  lands,  the  plaintiff  must  show  that  he  was  in  actual  possession  of 
the  lands  at  the  time  of  the  alleged  entry.  Constructive  possession  is  not 
sufficient  to  support  the  action. 

Appeal  from  District  Courts  Oilpin  County. 
Messrs.  Bowen  &  Macdonald,  for  appellant. 
Mr.  Amos  Steck,  for  appellee. 

Harding,  0.  J.  This  is  an  action  for  forcible  entry  and 
detainer,  commenced  by  Bradford  against  Wier  on  the  20th 
day  of  April,  1862,  before  a  justice  of  the  peace  of  Arapahoe 
county.  A  judgment  was  rendered  against  the  defendant, 
who  appealed  to  the  district  court  of  said  county.  The 
case  was  taken  to  Gilpin  county  on  change  of  venue,  and 
tried  at  the  March  term  thereof,  1863,  by  jury.  Verdict  in 
favor  of  plaintiff  and  judgment  rendered  on  the  same.  An 
appeal  was  taken  by  defendant  to  this  court,  and  the  case 
is  before  us  on  the  record,  which  is  presented  to  us. 

The  complaint  filed  before  the  justice,  and  on  which  the 
case  was  tried  in  the  district  oourt  without  amendment,  is 
as  follows  in  substance :  That  the  plaintiff  was  lawfully 
possessed  of  certain  premises  (describing  them)  in  the 
county  of  Arapahoe,  on  the  20th  day  of  February,  1862 ; 
that  the  defendant  forcibly  entered  and  detained  the  posses- 
sion thereof  to  the  damage  of  plaintiff  $100.  There  is 
another  allegation  in  the  complaint,  as  follows :  That  the 
legal  right  to  the  possession  of  said  premises  is  in  the  plain- 
tiff, and  that  the  defendant  holds  over  after  demand  made 
in  writing,  and  that  the  plaintiff  claims  damages  in  the 
sum  of  $100. 

Before  considering  the  error  assigned,  upon  which  we  are 
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asked  to  reverse  the  judgment  of  the  court,  it  becomes  nec- 
essary to  notice  the  statute  under  which  this  action  is 
authorized : 

Section  1.  "  No  person  or  persons  shall  hereafter  make 
any  entry  into  lands,  tenements  or  other  possessions,  but  in 
cases  where  entry  is  given  by  law,  and  in  such  cases  not 
with  strong  hand  nor  with  multitude  of  people,  but  only  in 
a  peaceable  manner,  and  if  any  person  from  henceforth  do 
to  the  contrary,  and  thereof  be  duly  convicted,  he  shall  be 
punished  by  fine." 

The  eleventh  section  of  said  act  authorizes  the  complain- 
ant to  recover  against  the  defendant  treble  damages  in  an 
action  of  trespass,  after  conviction  of  the  forcible  entry  and 
detainer  aforesaid. 

The  twenty-second  section  provides  that  all  matters  in 
excuse,  justification  or  evidence  of  the  allegations  in  the 
complaint,  shall  be  pleaded  specially,  or  notice  thereof 
given  with  the  plea  of  general  issue.     Stat.  1  Sess.,  p.  261. 

We  will  not  notice  here  in  this  connection  the  proceeding 
on  the  trial  before  the  justice  of  the  peace.  We  do  not  sit 
here  to  take  cognizance  of  matters  arising  in  their  courts, 
but  from  the  record  before  us  it  seems  that  this  cause  was 
tried  on  the  same  papers  in  the  district  court  as  in  the  jus- 
tice court,  without  amendment. 

The  defendant  filed  his  demurrer  in  the  district  court  to 
the  complaint,  as  follows :  1st,  assigning  a  misjoinder  of 
actions  ;  2d,  that  it  is  not  averred  that  the  plaintiff  was  in 
possession  of  the  premises ;  3d,  that  the  force  is  not  averred 
to  have  been  done  with  a  strong  hand ;  4th,  that  the  plain- 
tiff claims  damages  in  the  sum  of  $100 ;  5th,  that  in  the 
second  count,  assigning  unlawful  detainer,  no  contract  is 
averred,  and  other  insufficiencies. 

On  motion  of  the  plaintiff,  this  demurrer,  as  it  is  called, 
was  stricken  from  the  files  of  the  cause,  to  which  the 
defendant  excepted.  The  defendant  obtained  leave  of  the 
court  to  file  a  motion  to  dismiss  plaintiff's  action,  and  the 
motion  was  filed.  Plaintiff  moved  the  court  to  strike  this 
motion  to  dismiss  from  the  files  of  the  cause  also,  which 
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motion  was  sustained,  to  which,  the  defendant  excepted ; 
the  case  went  to  the  jury,  who  returned  a  verdict  in  favor 
of  the  plaintiff,  and  the  court  rendered  judgment.  Defend- 
ant filed  a  motion  for  a  new  trial,  which  was  overruled,  and 
to  which  ruling  of  the  court  the  defendant  excepted.  The 
defendant  appealed  to  this  court,  and  has  assigned  in  his 
brief  and  abstract  ten  errors,  upon  which  he  relies  for  the 
reversal  of  the  judgment  of  the  district  court.  We  will  not 
notice  all  of  them,  but  only  such  as  must  determine  our 
action  in  this  case.  These  are  included  in  Nos.  1,  2  and  6 
in  defendant's  brief,  and  are  as  follows  :  1.  That  the  said 
court  erred  in  sustaining  the  motion  of  plaintiff  to  strike 
the  demurrer  filed  by  the  defendant  from  the  files  of  the 
cause,  without  consideration  or  decision  upon  the  merits  of 
the  said  demurrer.  2.  That  the  said  court  erred  in  sustain- 
ing the  motion  made  by  the  plaintiff  to  strike  from  the  files 
of  this  cause  the  motion  made  by  defendant  to  dismiss  the 
said  suit,  without  consideration,  etc. 

We  have  no  doubt  but  that  the  court  below  erred  in 
striking  from  the  files  of  this  cause  the  paper  called  a 
demurrer  and  the  motion  to  dismiss  plaintiff's  suit,  under 
the  circumstances  which  are  manifest  to  us.  There  is  no 
rule  of  practice  which  can  tolerate  such  a  proceeding  on  the 
part  of  a  court.  There  ftiay  arise  cases  where  such  a  prac- 
tice is  justifiable  and  proper,  but  this  is  not  such  a  case. 
The  questions  which  the  paper  called  a  demurrer  raised 
had  never  been  decided  by  the  court  or  acted  on  in  this 
case.  No  matter  how  informally  these  questions  may  have 
been  presented  to  the  court,  it,  nevertheless,  was  the  duty 
of  the  court  to  sustain  or  overrule  the  demurrer.  So  with 
the  motion  to  dismiss  plaintiff's  action.  After  leave  had 
been  granted  by  the  court  to  defendant  to  file  his  motion, 
it  was  then  too  late  to  object  that  the  motion  came  too  late, 
and  it  was  the  duty  of  the  court  to  pass  upon  the  merits  of 
the  motion,  and  not  to  strike  it  from  the  files.  If  this  prac- 
tice could  be  tolerated,  it  might  lead  to  great  abuses,  and 
might  become  very  convenient  for  any  incompetent  judge 
to  hide  his  ignorance  of  the  principles  upon  which  he  was 
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called  upon  to  act.  No  matter  whether  or  no  the  demurrer 
was  sustainable,  that  does  not  alter  the  case.  We  will 
therefore  give  no  opinion  on  that  subject. 

The  sixth  error  assigned  is  as  follows :  The  court  erred  in 
refusing  to  instruct  the  jury  upon  the  issues  joined,  at  the 
request  of  the  defendant,  as  follows :  That,  to  sustain  the 
complaint  in  this  case,  the  jury  must  find  that  the  plaintiff 
was  in  the  actual,  not  constructive,  possession  of  the  prem- 
ises in  question,  and  that  the  defendant,  by  an  unlawful 
and  forcible  entry,  actually  dispossessed  the  plaintiff.  14 
U.  S.  Digest,  320,  §§  13,  14  and  15  ;  8  Eng.  448. 

We  think  that  the  above  instruction  was  in  accordance 
with  the  authorities  on  that  subject,  and  that  it  ought  to 
have  been  given  by  the  court.  The  act  of  the  legislature 
above  cited  must  receive  a  construction  consistent  with 
itself  and  with  the  jurisdiction  of  justices  of  the  peace.  If 
all  cases  of  entering  into  the  possession  of  lands  and  tene- 
ments, where  the  title  is  in  dispute,  could  be  brought  within 
the  meaning  of  the  act ;  if  so  broad  a  construction  is  put 
upon  it  as  seems  to  have  been  contended  for,  it  would  give 
justices  a  jurisdiction  totally  repugnant  to  the  limitations 
placed  upon  them  by  the  organic  act  and  the  laws  of  this 
territory,  which  limit  their  jurisdiction.  If  the  justices  may 
try  all  cases  where  the  defendant  is  found  in  the  peaceable 
possession  of  land,  without  regard  to  the  mode  by  which 
he  gained  possession,  then,  indeed,  a  proceeding  in  his 
court  would  supersede  the  necessity  of  prosecuting  an 
action  of  ejectment  in  the  district  court. 

There  might  be  given  many  more  reasons  why  the  Judg- 
ment of  the  district  court  must  be  reversed,  but  the  above 
are  sufficient 

The  judgment  of  the  court  below  is  reversed,  with  costs. 

Case  is  remanded  for  further  proceedings. 

Reversed. 
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Dorsett  v.  Crew. 

Jurisdiction  —  service  of  process.  It  is  error  to  enter  judgment  against  par- 
ties who  have  not  been  served  with  process. 

Instructions  should  be  written.  Instructions  to  the  jury  should  be  written, 
and  the  court  should  not  orally  qualify  or  modify  them. 

Vkrdict  excessive.  Where  the  verdict  of  the  jury  was  for  (231.66,  and 
was  expressed  to  be  for  the  amount  of  a  note,  without  interest,  and  it 
appeared  that  the  note  was  for  $221  only :  Held,  that  it  was  error  to 
receive  and  enter  judgment  on  the  verdict. 

Appeal  from  District  Court,  Arapahoe  County. 
Mr.  J.  Q.  Charles,  for  appellant. 
Mr.  Moses  Hallett,  for  appellee. 

Harding,  C.  J.  This  is  an  appeal  from  the  judgment  of 
the  district  court  of  Arapahoe  county.  On  the  3d  of  June, 
1862,  the  appellee  filed  his  affidavit  in  attachment  against 
James  L.  Dorsett,  Gk  B.  Reed  and  F.  Dorsett,  junior,  in  aid 
of  an  action  of  assumpsit  against  the  persons  last  named, 
commenced  the  same  day.  The  cause  of  action  consisted 
of  a  certain  note  made  by  the  above-named  defendants  to 
the  said  Crew,  on  the  11th  day  of  August,  1860,  and  pay- 
able three  months  from  date,  for  the  sum  of  $221.  On  the 
4th  of  August,  1862,  a  summons  issued  against  GK  B.  Reed, 
James  L.  Dorsett  and  F.  Dorsett,  jun.,  returnable  to  August 
term,  1862,  of  the  said  district  court.  There  was  no  return 
of  sheriff  on  the  summons.  On  the  fifth  of  August  a  writ  of 
attachment  issued  against  the  property  of  James  L.  Dorsett 
alone,  returnable  to  August  term  of  said  court. 

On  the  6th  of  August,  1862,  the  writ  of  attachment  was 
returned  executed  June  3,  1862,  by  attaching  three  brown 
horse  mules  and  one  brown  mare  mule,  the  property  of 
James  L.  Dorsett.  On  the  25th  July,  1862,  the  plaintiff  filed 
his  declaration  herein,  containing  two  counts:  1.  Count 
on  the  promissory  note;  2.  Common  count  for  goods, 
wares,  etc.,  and  for  work  and  labor,  money  had  and  received 
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ad  damnum  $300.  Plaintiff  also  filed  copy  of  note  sued 
on  in  declaration. 

At  the  August  term  of  said  court,  the  defendant,  James 
L.  Dorsett,  appeared  and  filed  a  motion  to  dismiss  the  snit 
for  want  of  a  sufficient  affidavit.  The  motion  was  overruled 
and  an  exception  taken.  Said  J.  L.  Dorsett  then  filed  his 
plea  in  abatement,  denying  the  allegations  set  forth  in  the 
affidavit.  Issue  joined  on  said  plea  by  the  plaintiff  and 
cause  tried  by  a  jury. 

The  court  gave  oral  instructions  to  the  jury,  and  made 
oral  explanations  to  the  written  instructions  given  to  the 

jury. 

The  jury  rendered  the  following  verdict:  "J.  H.  Grew 
v.  O.  B.  Heed,  James  L.  Dorsett  and  F.  Dorsett^  Jr.  We, 
the  jury  in  the  above-entitled  cause,  find  verdict  for  plain 
tiff.  Amount,  $221.66  of  note,  without  interest.  C.  H. 
Martin,  foreman."  The  court  rendered  judgment  on  the 
verdict  of  the  jury  against  all  the  defendants  for  the  sum 
of  $221.66.  v  x 

On  the  6th  day  of  September,  1862,  during  the  same  term 
of  said  court,  and  two  days  after  the  entering  of  the  judg- 
ment, the  said  James  L.  Dorsett,  who  was  the  only  one  of 
the  defendants  who  had  appeared  or  who  had  been  served 
with  process,  made  a  motion  for  a  new  trial,  and  set  down 
in  his  said  motion,  among  others,  the  following  reasons. 
There  are  seven  causes  assigned  why  a  new  trial  should  be 
granted,  but  it  is  necessary  to  notice  only  the  following :  1. 
The  verdict  is  contrary  to  the  law  and  the  evidence ;  4. 
Because  the  court  gave  oral  instructions  and  also  oral 
explanations  of  his  own  written  instructions ;  7.  And  for 
other  good  and  sufficient  reasons. 

This  motion  was  accompanied  by  the  affidavit  of  the  said 
James  L.  Dorsett,  for  the  purpose  of  supporting  the  same. 
This  affidavit  set  forth  the  fact  that  the  court  gave  the  oral 
instructions  above  mentioned  to  the  jury,  and  that  the  court 
also  gave  oral  explanations,  etc.,  etc. 

This  motion  was  overruled  and  exceptions  taken.  An 
appeal  was  prayed  for,  and  it  was  ordered  that  the  same  be 
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allowed  by  defendant  filing  his  bill  of  exceptions  together 
with  his  bond  for  $600,  in  twenty  days.  The  bill  of  excep- 
tions was  duly  preferred  and  signed  in  vacation.  Also  the 
bond  was  filed,  and  this  case  is  now  before  us  for  our  action. 

As  was  remarked  above,  we  decline  considering  all  the 
reasons  set  down  by  the  appellant  in  his  motion  for  a  new 
trial.  We  will  advert  to  the  error  assigned  on  behalf  of 
appellant,  and  on  which  he  relies  for  the  reversion  of  the 
judgment  of  the  court  below.  But  in  doing  this  we  will 
not  consider  in  their  order  all  the  errors  assigned,  for  the 
reason  that  we  have  not  the  authorities  before  us,  which 
would  enable  us  to  treat  each  one  of  them  in  detail ;  neither 
does  it  become  necessary  to  arrive  at  a  just  conclusion  in 
determining  our  final  action  in  the  premises.  We  will,  there- 
fore, refer  to  the  third,  fifth  and  seventh  errors  assigned. 
They  are  as  follows :  3d.  The  court  erred  in  overruling  the 
motion  for  new  trial ;  5th.  The  court  erred  in  giving  oral 
instructions  and  in  explaining  orally  his  written  instruc- 
tions ;  7th.  The  court  erred  in  receiving  the  verdict,  and  in 
rendering  judgment  for  more  than  was  claimed  in  the  affi- 
davit and  declaration. 

The  evidence  upon  which  the  jury  found  their  verdict  is 
contained  in  the  bill  of  exceptions,  although,  perhaps,  the 
bill  of  exceptions  is  technically  deficient  in  not  stating  that 
this  was  all  the  evidence  offered  in  the  trial  of  the  case,  and, 
if  the  court  below  had  refused  a  new  trial  upon  the  ground 
that  the  evidence  did  not  warrant  the  finding  of  the  jury, 
we  should  not  feel  disposed  to  interfere,  for  the  reason  that 
it  is  the  peculiar  province  of  the  jury  to  find  the  facts  from 
the  evidence,  and  where  there  is  conflicting  evidence  on  both 
sides  of  the  case,  the  court  will  not  disturb  the  verdict  or 
grant  a  new  trial,  unless  it  is  apparent  that  great  injustice 
would  be  done  the  opposite  party  in  refusing  the  same.  It 
is  manifest  that  there  was  evidence  on  both  sides  upon 
which  the  jury  could  make  their  finding.  But  the  question 
arises,  did  the  court  below  err  in  receiving  the  verdict  of 
the  jury  in  this  case  ?  We  think  that  it  did.  The  verdict 
is  against  all  the  defendants,  or,  at  least,  it  would  seem  that 
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the  court  below  so  considered  it,  for  judgment  was  rendered 
against  all  the  defendants.  Was  this  proper  ?  It  does  not 
appear  that  service  was  ever  had  on  any  one  of  them  but 
James  L.  Dorsett ;  neither  does  it  appear  from  the  record 
that  either  of  the  other  defendants  ever  appeared,  either  by 
himself  or  any  other  person,  and  answered  to  the  complaint. 
The  judgment  is  personal,  and  not  in  rem.  The  prop- 
erty of  James  L.  Dorsett  had  been  levied  on  in  attachment* 
but  it  does  not  appear  that  any  service  had  ever  been  made 
on  Reed  and  Dorsett,  Jun.,  by  which  they  could  be  consid- 
ered as  before  the  court.  The  authorities  are  clear  on  this 
subject  This  was  an  action  of  assumpsit  on  the  note  for 
$221,  and  which  was  signed  by  all  the  defendants  in  the 
court  below.  The  writ  of  attachment  was  in  aid  of  the 
action  of  assumpsit,  but,  unless  the  defendants  had  been 
legally  served  with  process,  no  personal  judgment  could  be 
rendered  against  them,  unless  they  entered  their  appearance 
upon  the  trial,  which  would  have  been  a  waiving  of  the  pro- 
cess. It  must  be  remembered  that  in  a  proceeding  in  rem 
the  judgment  of  the  court  only  subjects  the  property 
attached  to  the  payment  of  the  defendant's  debts,  unless,  as 
before  observed,  personal  service  has  been  had  on  the 
defendant,  or  other  steps  have  been  taken  which  are  equiv- 
alent to  the  same.  Under  these  circumstances,  we  think 
that  the  court  erred  in  overruling  the  motion  for  a  new  trial. 

5.  The  next  error  which  we  shall  notice  is  No.  5,  in  the 
series  set  down  in  the  appellant's  brief,  and  is  as  follows: 
The  court  erred  in  giving  oral  instructions  and  by  explain- 
ing orally  his  written  instructions.  If  we  had  found  noth- 
ing else  wrong  in  the  record  of  this  case,  this  would  be  a 
fatal  error  upon  which  the  judgment  of  the  court  below 
must  be  reversed. 

By  the  statute  of  this  territory  (1st  Sess.  282,  §  28),  we  find 
the  following  provision  :  "  The  district  court  in  all  cases, 
both  civil  and  criminal,  shall  only  instruct  the  petit  jury  as 
to  the  law  of  the  case,  and  such  instruction  shall  be  reduced 
to  writing,  and  may  be  taken  by  the  jury  in  their  retirement 
and  returned  by  them  with  their  verdict,"  etc. 
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The  court  in  this  committed  a  palpable  error.  It  will  not 
do  for  appellee  to  say  that  we  are  not  advised  as  to  what 
these  oral  instructions  were ;  that  they  may  have  been  in 
favor  of  the  defendant,  etc.  Nothing  would  reconcile  this 
practice  of  the  court  but  the  express  consent  of  the  parties 
that  the  court  might  so  instruct.  We  do  not  know  what 
effect  these  oral  instructions  may  have  had  on  the  mind  of 
the  jury,  neither  did  it  become  necessary  for  the  defendant 
to  embody  in  his  bill  of  exceptions  these  instructions.  If 
the  court  proceeded  to  so  instruct,  in  violation  of  an  express 
statute,  it  was  in  the  power  of  either  party  to  take  advan- 
tage of  the  error  so  committed  by  the  court.  We  will  not 
give  a  direct  opinion  as  to  what  may  be  construed  by  this 
court  as  the  consent  of  the  parties,  assuming  that  such  a 
case  wa3  now  before  us  involving  that  question.  If  the 
court  should  proceed  to  instruct  the  jury  orally  over  the 
objection  and  protest  of  one  of  the  parties,  the  other  party- 
sitting  by  and  making  no  objection,  then,  in  such  a  case, 
the  particular  circumstances  might  modify  our  ruling,  But 
there  is  nothing  of  the  kind  here ;  the  facts  stand  out  clearly 
in  the  bill  of  exceptions,  that  the  court  in  this  instance  did 
what  it  had  no  right  to  do  on  the  hearing  and  trial  of  a  suit. 

We  now  proceed  to  the  last  error  which  we  will  notice  in 
this  connection. 

7.  That  is  as  follows :  "The  court  erred  in  receiving  the 
verdict  and  in  rendering  judgment  in  this  case  for  more 
than  was  claimed  in  the  affidavit  and  declaration." 

The  note,  which  is  mentioned  in  the  verdict  of  the  jury,  is 
the  same  note  mentioned  in  the  affidavit  and  declaration  on 
which  this  action  was  based.  The  verdict  of  the  jury  was 
clearly  wrong,  from  the  internal  evidence  which  it  bore  on 
its  face.  The  amount  claimed  in  the  affidavit  was  $221. 
No  matter  what  might  be  claimed  in  the  ad  damnum.  If 
it  is  clear  that  the  jury  only  intended  to  find  that  the 
amount  due  the  plaintiff  was  the  face  of  the  note,  without 
interest,  which  we  think  is  the  case,  there  should  have  been 
no  mistaking  their  intentions.  The  excess  is  but  a  small 
sum  indeed,  but  it  was  the  duty  of  the  plaintiff  and  not 
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the  defendant  to  see  that  the  verdict  was  corrected  at 
the  proper  time,  and  when  these  facts  were  brought  to  the 
notice  of  tlje  court,  it  became  the  duty  of  the  court  to 
send  the  jury  back  to  their  room  for  the  purpose  of  return- 
ing a  correct  verdict  We  do  not  remember  an  instance 
where  the  court  refused  to  have  the  verdict  of  the  jury  cor- 
rected for  the  reason  that  the  excess  was  a  trifling  sum. 
The  plaintiff  in  this  case  claimed  in  his  declaration  the 
amount  of  the  note  sued  on,  with  such  other  amount  as  the 
jury  might  find  due  him  not  exceeding  $300. 

The  jury  only  found  the  amount  of  the  note  without 
interest,  and  fixed  the  sum  at  $221.66.  How  they  could 
find  the  amount  of  sixty-six  cents  over  and  above  the  note, 
when  the  note  was  found  to  be  due  without  interest,  is  not 
known  to  us.  The  verdict  was  clearly  wrong  from  the 
statement  contained  in  the  body  of  the  same.  Therefore 
the  verdict  was  wrong  for  two  reasons ;  1,  the  excess  over 
the  face  of  the  note,  and  in  the  second  place  it  was  against 
all  the  defendants,  or,  if  we  are  mistaken  in  this,  then  the 
court  could  not  enter  judgment  against  all  of  the  defendants. 
The  reason  why  is  stated  in  the  former  part  of  this  opinion. 
There  are  other  errors  assigned  by  appellant  which  are 
worthy  of  notice,  but,  for  reasons  above  given,  we  cannot 
examine  them  in  detail  here.  We  think  that  the  authorities 
cited  by  appellant,  and  many  of  those  also  by  the  appellee, 
bear  us  out  in  arriving  at  the  conclusion  to  which  we  have 
come,  that  the  judgment  of  the  court  below  must  be 
reversed,  which  is  done  accordingly,  with  costs,  and  this 
cause  is  remanded  for  further  proceedings. 

Heversed. 
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Trovsr  —  demand  and  rqfiual.    In  the  action  of  trover,  proof  of  demand  and    i    *    Jgj 

refusal  is  made  for  the  purpose  of  showing  a  conversion  of  the  propertj 

by  defendant,  and,  when  the  plaintiff  is  able  to  show  such  fact  by  other 
evidence,  he  need  not  resort  to  such  proof. 
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New  trial  —  verdict  according  to  evidence.  The  verdict  of  the  jury  in  this 
case  was  according  to  the  evidence,  and  a  new  trial  was  denied. 

Practice — construction  of  a  rule  of  court.  A  rale  of  court,  which  requires 
that  affidavits  in  support  of  a  motion  shall  be  served  by  "copy  upon  the 
opposite  party  twenty-four  hours  before  the  hearing,  does  not  comprehend 
affidavits  read  at  the  hearing  on  behalf  of  the  party  who  resists  the 
motion. 

Juror — alienage  of.  A  verdict  will  not  be  set  aside  on  account  of  the 
alienage  of  one  of  the  jurors  to  whom  no  objection  was  made  at  the  trial. 

Appeal  from  District  Court,  Oilpin  County. 

At  the  trial  G.  E.  Guinn  testified  on  behalf  of  the  plaintiff, 
that  on  9th  of  September,  1865,  he  sold  and  delivered  to 
plaintiff  seven  head  of  beef  cattle,  one  of  which  was  a  blue 
roan  steer  about  four  years  old,  which  would  weigh  twelve 
hundred  pounds  gross,  and  six  hundred  pounds  net,  worth 
about  $100.  On  the  eleventh  of  September  he  understood 
the  blue  roan  steer  had  broken  out  and  was  gone ;  that  he 
inquired  for  the  steer  and  noticed  for  him ;  that  he  pur- 
chased the  steer  of  Gartin,  a  ranchman,  in  Boulder  county 
about  the  1st  of  August,  1865,  and  kept  possession  of  him 
until  he  sold  him  to  plaintiff ;  when  he  purchased  the  steer 
he  was  branded  on  left  hip  with  letter  F,  and  had  his  left 
ear  cropt ;  witness  branded  him  on  left  shoulder  with  the 
letter  F.  About  the  last  of  November,  or  first  of  December, 
1865,  witness  saw  the  steer  at  defendant's  slaughter-house 
in  Central  City  ;  witness  went  with  plaintiff  to  defendant's 
shop  that  night,  and  had  a  conversation  with  defendant 
about  the  steer ;  defendant  said  he  purchased  the  steer  15th 
August,  1865,  of  Gartin,  and  that  he  branded  all  the  cattle 
purchased  of  Gartin  on  the  loins  with  the  letter  F.  Plaintiff 
and  defendant  agreed  to  go  the  next  morning  and  see  the 
steer ;  witness  and  plaintiff  went  up  the  next  day  about  9 
o'clock,  a.  m.  Defendant  said  there  was  no  need  of  his 
going,  and  told  plaintiff  he  would  not  go ;  witness  saw  the 
hide  and  head  of  said  steer  in  defendant's  slaughter-house, 
and  found  the  same  brands  on  it ;  witness  testified  that  it 
was  the  hide  of  the  blue-roan  steer  ;  defendant  purchased 
cattle  of  Gartin  about  two  weeks  after  witness  did ;  the 
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steer  was  of  a  peculiar  color  ;  never  saw  one  before  or  since 
of  such  a  color. 

Defendant  read  the  deposition  of  James  B.  Tourtellot, 
who  testified  that,  on  6th  of  September,  1865,  he  took  a 
steer  from  Gartin's  ranch  for  defendant,  and  afterward 
turned  him  over  to  defendant ;  that  the  steer  was  a  brindle 
with  staggy  horns ;  that  on  the  3d  of  September,  1865, 
Turner,  the  defendant,  turned  over  to  him  to  ranch,  fourteen 
head  of  cattle,  one  of  which  was  a  roan  or  reddish  roan 
steer,  branded  P  on  left  hip,  and  F  on  left  side  between  the 
hip  and  shoulder  blade,  pretty  well  up  on  the  back ;  that 
he  returned  the  steer  to  defendant,  in  the  latter  part  of 
September  or  first  of  October,  1865. 

Thomas  Peacock  testified,  on  behalf  of  defendant,  that 
Tourtellot  delivered  the  roan  steer  spoken  of  in  his  deposi- 
tion on  the  16th  of  October,  1865 ;  that  the  steer  was  taken 
to  Blackhawk,  and  thence  to  the  Elk  meadow  ranch  to 
pasture  ;  that  the  steer  was  of  a  blue  roan  color,  about  four 
years  old,  staggish  horns,  weighed  eight  or  nine  hundred 
pounds  gross ;  was  branded  just  behind  left  foreshoulder, 
pretty  high  upon  the  back  with  letter  F,  had  a  circle  on  left 
hip  with  letter  in  it ;  could  not  tell  what  the  letter  was ; 
steer  would  dress  about  four  hundred  pounds ;  next  saw 
the  steer  on  the  Elk  meadow  ranch  two  weeks  afterward  ; 
did  not  see  the  steer  again  until  I  saw  him  at  the  slaughter- 
house ;  I  suppose  that  is  the  time  spoken  of  by  Guinn ; 
knows  it  was  the  same  steer  delivered  to  defendant  16th 
October,  1865,  by  Tourtellot. 

George  Ritter,  on  behalf  of  defendant,  testified,  that  on  the 
19th  of  October,  1865,  he  took^  four  head  of  cattle  to  the 
Elk  meadow  ranch,  and  delivered  them  to  Henry  Ripley 
for  defendant,  the  cattle  were  turned  over  to  him  by  Thomas 
Peacock ;  one  was  a  blue  roan  steer,  marked  F  on  left  hip, 
and  F  right  back  of  shoulder,  four  or  five  inches  from 
back  bone ;  he  looked  to  be  about  four  years  old. 

Henry  Ripley,  on  behalf  of  defendant,  testified,  that  he 
was  the  owner  of  the  Elk  Meadow  ranch :  that  on  the  16th 
of  October,  1865,  he  received  from  George  Ritter  four  head 
Vol.  L— 4 
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of  cattle  to  ranch  and  herd  for  defendant ;  that  one  was  a 
roan  steer ;  that  on  the  20th  day  of  November,  1865,  he 
drove  the  steer,  together  with  other  cattle,  to  defendant  at 
Central  City,  and  pat  the  steer  in  defendant's  close-pen  at 
slaughter-house. 

William  Feld,  on  behalf  of  defendant,  testified,  that  he 
saw  the  bine  roan  steer  in  the  slaughter-pen,  and  that  the 
steer,  when  killed,  weighed  four  hundred  and  four  pounds ; 
that  the  steer  was  killed  at  defendant's  slaughter-house  at 
night,  eight  or  ten  o'clock ;  that  he  did  not  see  any  marks 
on  the  steer. 

At  the  hearing  of  the  motion  for  a  new  trial  the  counsel 
for  defendant  below  read  affidavits  to  show  that  Cyrille 
Harpin,  one  of  the  jurymen  who  sat  at  the  trial,  was  not  a 
citizen  of  the  United  States,  and  that  he  could  not  speak, 
write,  read  or  understand  the  English  language,  except  a 
few  common  and  simple  words,  and  that  said  Harpin  was  a 
citizen  of  Great  Britain ;  that  neither  the  defendant  below 
nor  his  counsel  had  any  knowledge  of  Harpin' s  alienage  or 
of  his  ignorance  of  the  English  language  until  after  the 
trial. 

Counsel  for  plaintiff  below  offered  affidavits  to  show  that 
Harpin  was  well  enough  acquainted  with  the  English  lan- 
guage to  converse  therein,  and  that  he  did  converse  with 
his  fellow  jurors  about  the  cause,  and  that  they  discovered 
in  him  no  lack  of  understanding  or  of  capacity  to  compre- 
hend the  same ;  that,  during  the  progress  of  the  trial,  defend- 
ant' s  counsel  was  informed  that  Harpin  was  not  a  citizen. 

To  these  affidavits  counsel  for  defendant  below  objected, 
that  copies  had  not  been  served  upon  him  according  to  the 
following  rule  of  court : 

"  In  all  motions,  not  being  motions  for  continuance  and 
not  of  course,  twenty-four  hours'  notice  of  hearing  shall  be 
given,  and  such  notice  shall  be  in  writing,  and  shall  specify 
the  objections  and  points  raised  by  the  motion,  and,  if  the 
motion  shall  be  founded  upon  affidavits,  copies  of  such 
affidavits  shall  be  f  unwished  with  the  motion  and  notice. " 

The  court  allowed  the  affidavits  to  be  read. 
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Mr.  L.  C.  Rockwell,  for  appellant. 
Mr.  S.  B.  Hahn,  for  appellee. 

Hallett,  C.  J.  This  was  an  action  of  trover  and  con- 
version, in  which  there  was  judgment  in  favor  of  the 
appellee  in  the  court  below  for  the  sum,  of  $60  and  costs. 
We  are  asked  to  reverse  this  judgment  for  several  causes, 
the  first  of  which  is  that  improper  instructions  were  given  to 
the  jury  upon  the  trial  in  the  district  court.  The  objection 
to  these  instructions  appears  to  be  that  they  are  so  framed 
that  the  jury  were  at  liberty  to  find  for  the  appellee,  in  the 
absence  of  testimony  showing  a  demand  by  him  for  the 
property,  the  value  of  which  he  sought  to  recover,  and  a 
refusal  by  the  appellant  to  deliver  it.  Upon  this  point  it  is 
only  necessary  to  say  that,  in  actions  of  this  kind,  proof  of 
demand  and  refusal  is  made  for  the  purpose  of  showing  a 
conversion  of  the  property  by  the  defendant,  and,  when  the 
plaintiff  is  able  to  show  such  fact  by  other  evidence,  he  need 
not  resort  to  proof  of  demand  and  refusal.  1  Chitty's 
Plead.  157 ;  Tompkins  v.  Hale,  3  Wend.  406. 

In  this  case  there  was  evidence  tending  to  show  that  the 
appellant  had  killed  the  steer,  the  value  of  which  the 
appellee  was  seeking  to  recover,  and,  if  the  jury  believed 
this  evidence,  proof  of  demand  and  refusal  was  not  ^t  all 
necessary.  It  is  also  urged  that  the  evidence  is  not  sufficient 
to  sustain  the  verdict ;  but  we  are  unable  to  adopt  the  views 
of  the  appellant.  We  are  entirely  satisfied  that  the  jury 
decided  the  case  correctly.  After  the  trial  in  the  district 
court  the  appellant  filed  several  affidavits  showing  that  one 
Harpin,  a  juror  who  sat  upon  the  trial,  was  an  alien,  and 
that  he  understood  the  English  language  but  imperfectly  ; 
that  the  appellant  and  his  counsel  had  no  knowledge  of 
these  facts  until  after  the  trial.  For  this  and  other  reasons, 
the  appellant  moved  the  district  court  to  set  aside  the 
verdict  and  grant  a  new  trial,  which  motion  was  denied. 
Upon  the  hearing  of  this  motion  the  appellee  produced  the 
affidavit  of  one  Gteriaux,  in  which  the  deponent  stated  that 
during  the  trial  of  the  cause  he  informed  the  counsel  for 
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appellant  of  the  facta  before  mentioned,  touching  the 
alienage  and  ignorance  of  Harpin,  and  also  the  affidavits  of 
six  of  the  jurors  who  sat  upon  the  trial,  in  which  they 
deposed  that  Harpin,  while  in  the  jury  room,  conversed 
freely  about  the  evidence,  and  appeared  to  understand  it 
perfectly,  and  they  discovered  no  incapacity  in  him.  To 
the  reading  of  these  affidavits,  presented  by  the  appellee, 
the  appellant  objected,  alleging  that,  under  a  rule  of  the 
court  which  is  set  out  in  the  bill  of  exceptions,  he  should 
have  been  served  with  copies  of  the  affidavits  twenty-four 
hours  before  the  hearing,  but  the  court  permitted  them  to 
be  read.  Obviously  the  rule  applies  only  to  affidavits 
designed  to  be  read  in  support  of  a  motion,  and,  as  these 
affidavits  were  offered  for  the  purpose  of  resisting  a  motion, 
the  case  is  not  within  the  terms  of  the  rule.  It  is  clear 
that  Harpin  was  sufficiently  acquainted  with  the  English 
language  to  enable  him  to  comprehend  the  evidence  and 
act  intelligently  upon  it,  and  it  is  equally  clear  that  he  was 
an  alien.  *  We  are  then  to  consider  whether  the  fact  that 
Harpin  was  an  alien  is  sufficient  to  avoid  the  verdict,  and 
we  think  that  it  is  not.  In  the  case  of  Queen  v.  Hepburn, 
7  Cranch,  297,  it  was  objected  that  one  of  the  jurors  was  not 
a  resident  of  the  county  in  which  the  cause  was  tried,  and 
Chief  Justice  Marshall,  speaking  for  the  court,  said 
"Whatever  might  have  been  the  weight  of  this  exception, 
if  taken  in  time,  the  court  cannot  sustain  it  now,  the  excep- 
tion ought  to  have  been  made  before  the  juror  was  sworn." 
This  language  is  fully  applicable  to  the  case  under  consider- 
ation. Parties  have  the  right  to  interrogate  persons  who 
are  called  to  sit  as  jurors,  for  the  purpose  of  ascertaining 
their  qualifications  before  they  are  sworn,  and  if  this  is  not 
done  the  right  to  challenge  is  waived.  Hotting  sworth  v. 
Duane,  4  Dall.  353  ;  Greenup  v.  Stolcer,  3  Gilm.  219. 

We  find  no  error  in  this  record,  and  therefore  the  judg- 
ment of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 
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Smith  et  aL  v.  Cisson.  \  -?? 

t  18    585 

Pbacticb  —  exception  to  ruling  of  court.  Error  cannot  be  assigned  upon  the 
ruling  of  the  court  in  giving  an  instruction  to  the  jury,  unless  an  exception 
to  such  ruling  was  entered  at  the  time  it  was  made. 

Evidence  as  to  identity  of  parties  is  for  the  jury.  Whether  witnesses  who  use 
the  surnames  of  parties  to  the  suit  refer  to  the  parties,  or  to  some  other 
persons  of  the  same  name,  is  a  question  for  the  jury.  If  there  is  a  doubt 
as  to  the  identity  of  a  person  named  by  a  witness,  it  is  easily  solved  upon 
cross-examination,  and,  if  the  party,  in  whose  favor  the  doubt  will  operate, 
fails  to  apply  the  test,  there  is  strong  ground  for  believing  that  he  does  not 
desire  to  dissipate  the  doubt. 

Presumption  in  support  of  judgment  of  court  below.  In  an  action  against  two 
defendants  named  Smith,  the  record  did  not  disclose  whether  the  parties 
were  sued  as  copartners  or  otherwise.  At  the  trial  the  defendants  put  in 
an  account  in  which  they  used  the  name  of  "  Smith  Bro.,"  and  a  receipt  in 
which  they  were  styled  "  P.  Smith  &  Go."  Upon  this  evidence  it  will  be 
presumed  that  the  defendants  were  sued  as  copartners. 

Copabtner8  are  bound  by  the  act  of  one.  A  contract  by  one  of  several 
copartners,  in  relation  to  the  partnership  business,  is  binding  upon  the 
firm. 

Nkw  trial  —  where  evidence  is  conflicting.  Where  evidence  is  conflicting,  and 
there  is  evidence  upon  which  the  verdict  may  stand,  a  new  trial  will  not 
be  granted,  although  another  verdict  might  well  have  been  given. 

Appeal  from  District  Court,  Clear  Creek  County. 

At  the  trial  below  counsel  for  appellant  asked  for  an 
instruction  to  the  jury  which  the  court  declined  to  give, 
but  no  exception  was  taken  to  the  ruling  of  the  court. 

Appellee  sued  appellants  before  a  justice  of  the  peace, 
and  filed  an  account  for  three  months'  rent  of  a  blacksmith 
shop,  amounting  to  $45,  and  for  work  done  as  a  blacksmith, 
amounting  to  $19.25,  and  also  for  damages  in  respect  to  the 
non-fulfillment  of  a  contract  relating  to  the  rent  of  a  black- 
smith shop  and  tools,  amounting  to  $269.50 ;  the  defendants 
put  in  an  account  for  board,  cash  and  other  items,  amount- 
ing to  $155 ;  in  this  account  the  defendants  were  styled 
"  Smith  Bro."  The  defendants  also  put  in  a  receipt, 
covering  several  small  sums  of  money,  in  which  the  defend- 
ants were  styled  "P.  Smith  &  Co."  At  the  trial  the 
plaintiff  called  Richard  Rose  who  testified :    I  was  called 
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to  witness  a  bargain  between  Mr.  Smith  and  Cisson.  Smith 
rented  shop  and  tools  to  Cisson  for  $15  per  month ;  Cisson 
to  sharpen  mining  tools  for  Smith,  and,  as  part  of  the  con- 
sideration, to  keep  the  shop  open  for  the  accommodation  of 
the  public,  that  the  reputation  of  the  shop  might  not  go 
down.  Cisson  was  to  have  the  shop  until  the  first  of  March ; 
contract  was  made  in  the  last  of  October  or  first  of  November, 
A.  D.  1866;  Cisson  was  to  sharpen  the  mining  tools  of 
Smith ;  it  was  mentioned  such  tools  as  Mr.  Smith  or  his 
brother  might  use  prospecting  or  other  mining  tools.  There 
was  an  account  between  Mr.  Smith  and  Cisson,  in  which 
Mr.  Smith  owed  Cisson  $45,  this  was  to  be  allowed  Cisson 
or  three  months  rent ;  can't  say  whether  or  not  this  was  the 
balance  due  from  Smith  to  Cisson ;  don't  know  about  Smith 
taking  the  tools ;  I  know  some  tools  were  brought  into  Mr. 
Smith's  butcher  shop. 

John  D.  Harris  testified,  that  he  rented  the  shop  to 
Smith ;  that  in  November  or  December  he  notified  Smith 
that  he  wished  to  occupy  the  shop ;  Smith  told  him  he 
wished  he  would  put  Cisson  out.  Witness  stated  that  he 
found  the  shop  locked,  drew  the  staple,  and  put  out  the 
tools. 

Frank  De  La  Mar  testified,  that  Cisson  commenced  to 
occupy  the  shop  in  September  or  October ;  about  the  time 
Cisson  commenced  occupying  it,  I  heard  Mr.  Smith  say 
that  he  had  rented  him  the  shop  for  five  months ;  that  the 
shop,  tools,  profit  and  all  was  worth  $7  per  day. 

George  Cisson,  the  plaintiff  below,  testified,  that  the  items 
in  his  account  were  correct. 

Peter  J.  Smith,  one  of  the  defendants  below,  gave  testi- 
mony as  to  the  state  of  accounts  between  the  parties,  and 
stated  that,  according  to  his  books,  the  balance  due  him 
from  Cisson  was  $41. 

The  jury  found  for  the  plaintiff,  and  assessed  his  damages 
at  $73.56,  and  judgment  was  rendered  on  the  verdict. 

Messrs.  Royle  &  Butleb,  for  appellants. 

Messrs.  Post  &  Morgan,  for  appellee. 
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Hallett,  C.  J.  The  appellants  seek  to  reverse  this  judg- 
ment because  the  court  below  refused  to  give  an  instruction 
asked  by  them,  and  because  the  evidence  is  not  sufficient  to 
support  the  verdict.  As  to  the  first  point,  the  appellants 
did  not  except  to  the  ruling  of  the  court  in  refusing  to  give 
the  jury  the  instruction  asked  by  them  at  the  time  such 
ruling  was  made,  and,  therefore,  they  cannot  be  heard. 
Armstrong  v.  Mock,  17  111.  166. 

The  witnesses  who  testified  upon  the  trial  below  related 
the  facts  touching  the  renting  of  a  blacksmith  shop  and 
other  business  transactions  between  Mr.  Smith  and  Mr. 
Cisson,  without  giving  the  names  of  the  parties  more  fully, 
and  it  is  urged  that  it  does  not  appear  which  one  of  the 
appellants  was  intended  to  be  named  by  the  witnesses,  or 
indeed  whether  the  witnesses  intended  to  name  either  of  the 
appellants. 

We  cannot  doubt  that  the  witnesses  referred  to  one  of  the 
appellants  when  they  spoke  of  Mr.  Smith.  Upon  the  stand 
witnesses  use  the  language  of  ordinary  conversation,  and  to 
require  them  to  adopt  a  more  perspicuous  diction  is  neither 
practicable  nor  desirable.  It  is  hard  to  believe  that  a  wit- 
ness may  be  produced  in  open  court,  and  that  he  may  there, 
in  the  presence  of  the  parties,  plaintiff  and  defendant, 
detail  the  circumstances  of  a  business  transaction  between 
the  plaintiff  and  a  person  of  the  surname  of  the  defendant, 
without  disclosing  the  fact  that  the  defendant  in  the  suit  is 
not  the  person  referred  to  by  the  witness,  if  such  fact  exists. 
Oftentimes  the  names  of  parties  are  used  by  witnesses 
without  giving  the  full  name,  but  in  such  way  as  to  leave 
no  doubt  in  the  mind  of  the  hearer  as  to  the  person  desig- 
nated by  the  witness.  If  there  is  doubt  as  to  the  identity 
of  a  person  named  by  a  witness,  it  is  easily  solved  upon 
cross-examination,  and,  if  the  party  in  whose  favor  the 
doubt  will  operate  fails  to  apply  the  test,  there  is  strong 
ground  for  believing  that  he  does  not  desire  to  dissipate  the 
doubt.  We  think  that  the  jury,  in  this  cause,  were  at 
liberty  to  determine,  as  they  did  determine,  that  the  wit- 
nesses, when  speaking  of  Mr.  Smith,  referred  to  one  of  the 
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appellants.  A  more  difficult  question  is  presented  concern- 
ing the  joint  liability  of  the  appellants  to  the  appellee  in 
this  action. 

The  testimony  refers  to  but  one  of  the  appellants,  and 
unless  the  act  of  this  one  is  binding  upon  the  other,  the 
verdict  cannot  be  sustained.  It  must  be  borne  in  mind  that 
this  action  was  originally  commenced  before  a  justice  of  the 
peace,  and  there  are  no  written  pleadings  from  which  we 
may  learn  the  character  of  the  suit.  For  aught  that  appears 
the  appellants  were  charged  as  partners,  in  which  case  the 
joint  liability  would  be  established,  prima  facie,  unless 
denied  by  plea  in  abatement,  and  it  is  not  claimed  that  such 
plea  was  interposed.  Warren  v.  Chambers  et  al.,  12  HI. 
124. 

Upon  this  point  the  witnesses  give  no  light,  but  there  is, 
in  the  bill  of  exceptions,  an  account  and  receipts  which  it 
is  said  the  appellants  presented  and  relied  upon  in  the  trial 
of  the  cause.  In  the  account  the  appellants  style  themselves 
"Smith  Bro.."  and  they  charge  the  appellee  an  item  of 
rent  for  a  shop  which  appears  to  have  been  the  blacksmith 
shop  mentioned  by  the  appellee's  witnesses.  The  receipt 
also  appears  to  have  been  given  by  the  appellee  to  the 
appellants,  to  acknowledge  payment  of  some  of  the  items 
for  which  this  suit  was  brought,  and  therein  the  appellants 
are  styled  "  P.  Smith  &  Co."  One  of  the  appellants,  Peter 
J.  Smith,  having  made  the  preliminary  affidavit  required 
by  statute,  testified  in  the  cause  respecting  some  of 
the  items  in  the  account.  Now  it  appears  from  these 
papers  that  the  appellants  were  seeking  to  establish  a 
demand  against  the  appellee  in  a  copartnership  name,  and 
also  to  establish  the  payment  by  them  as  copartners  of  a 
portion  of  the  appellee' s  demand,  and  we  think  in  this  way 
they  admitted,  not  only  that  they  were  charged  in  the  suit 
as  copartners,  but  also  that  they  were  in  fact  copartners  in 
business.  Macfarland  et  ah  v.  Lewis  et  al.,  2  Scam.  344 ; 
Rymer  v.  Cook,  cited  in  22  Eng.  Com.  Law,  479,  in  note. 

The  copartnership  being  thus  established,  the  contract  of 
one  was  obligatory  upon  both  of  the  appellants,  and  the 
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joint  liability  is  sufficiently  shown  ;  as  to  the  damages  we 
see  that  the  evidence  is  conflicting,  and  we  think  that 
another  verdict  might  well  have  been  given  by  the  jury,  but 
as  there  is  evidence  upon  which  this  verdict  may  stand,  we 
cannot  disturb  it 
The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


MURDOCK  V.  TOWNSEND. 

Practice  in  supreme  court.      A  defendant  failed  to  join  in  error  as  required 
by  rule  of  court,  and  the  judgment  was  for  that  reason  reversed. 

Error  to  District  Court,  Arapahoe  County. 

The  chief  justice  did  not  participate  in  the  decision. 

Gobslihe,  J.  A  rule  having  been  entered  in  this  cause 
requiring  the  defendant  in  error  to  join  in  error,  and  the 
said  defendant  having  failed  to  conform  to  the  requirements 
of  said  rule,  the  judgment  in  this  cause  must  be  reversed 
and  cause  remanded. 

Reversed. 


Andebson  v.  Sloan. 
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Box  of  exceptions — when  necessary-     A  motion  for  a  new  trial,  and  a 

motion  to  vacate  a  judgment,  and  affidavits  in  support  thereof  should  be     i    lb  88 
preserved  in  the  record  by  bill  of  exceptions.  I-2*  -^ 

Sheriff's  return  —  amendment  of.  A  sheriff  may  amend  his  return  to  a 
summons  by  leave  of  the  district  court,  after  the  record  of  the  cause  has 
been  removed  into  this  court. 

Practice  —  affidavits  irregularly  made.  Affidavits  sworn  to  before  the 
attorney  of  the  party  making  them  should  not  be  received. 

Error  to  District  Court,  Arapahoe  County. 

Mr.  Alfred  Satre,  for  plaintiff  in  error. 
Vol.  I.  — 5 
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Mr.  J.  Q.  Charles,  for  defendant  in  error. 
The  chief  justice  did  not  sit  in  this  case. 

Gobsline,  J.  This  was  an  action  of  trespass  commenced 
by  Sloan  against  Anderson  and  four  others  in  the  district 
court  of  Arapahoe  county,  but  service  of  the  summons  was 
only  had  upon  Anderson.  The  summons  was  returnable 
on  the  first  Tuesday  of  December,  1865,  being  the  first  day 
of  the  December  term,  and  was  returned  by  the  officer  as 
served  on  Anderson,  December  13,  1866.  The  cause  was 
continued  to  the  March  term,  at  which  term  the  default  of 
the  defendant  was  taken,  and  the  plaintiff's  damages 
assessed  by  a  jury  at  $1,200 ;  upon  which  final  judgment 
was  entered.  At  the  same  term  the  defendant  Anderson 
moved  the  court  for  a  new  trial,  and  also  to  vacate  the  judg- 
ment for  reasons  given,  and  which  motions  were  based  upon 
affidavits.  These  motions  were  overruled.  As  the  decision 
of  the  court  in  overruling  the  motion  for  a  new  trial,  and  the 
reasons  assigned  by  the  defendant  for  vacating  the  judg- 
ment, and  also  the  affidavit  presented  are  not  preserved  in  a 
bill  of  exceptions,  they  form  no  part  of  the  record,  and  can- 
not be  considered  in  this  court.  Van  Landingham  v. 
Fellows  et  aZ.,1  Scam.  233.  At  the  December  term,  1866, 
of  the  district  court,  the  plaintiff  moved  that  the  sheriff 
have  leave  to  amend  his  return,  so  that  it  should  appear 
that  the  summons  was  served  on  the  30th  day  of  November, 
1866,  instead  of  December  13,  1865.  This  motion  was 
granted,  and  the  return  was  amended  accordingly.  The 
record,  as  amended,  was  returned  into  this  court  at  the 
adjourned  July  term,  1867.  It  is  urged  that  the  district 
court  erred  in  allowing  the  sheriff  to  amend  his  return  after 
writ  of  error  sued  out  from  this  court.  We  think  not.  The 
cases  are  numerous  where  the  misprisions  of  officers  are 
allowed  to  be  amended  a  long  time  after  judgment  and  even 
when  they  were  out  of  office.  Moore  v.  Purple,  3  GKlm. 
149 ;  Leonard  et  al.  v.  HugMll,  2  Scam.  361. 

We  conclude  that  there  is  no  error  in  the  record,  and  the 
judgment  of  the  district  court  must  be  affirmed. 
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Several  of  the  affidavits  used  on  the  hearing  of  the 
motions  in  the  district  court  were  sworn  to  before  the 
attorney  of  the  party  making  them.  This  practice  is 
wrong,  and  the  court  should  have  rejected  them. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 


Franklin  v.  United  States. 

Construction  of  section  &  of  act  of  Congress  of  1790  relating  to  crimes.  The 
Territory  of  Colorado  is  not  a  place  or  district  of  country  under  the  sole 
and  exclusive  jurisdiction  of  the  United  States  within  the  meaning  of  sec- 
tion 8  of  the  act  of  Congress  of  1790.    1  Stat,  at  Large,  113. 

Jurisdiction — averment  as  to,  intndictment  for  murder  under  act  of  Congress. 
An  indictment  based  upon  section  3  of  the  act  of  Congress  of  1790,  in  which 
it  ia  alleged  that  the  murder  was  committed  "  at  the  said  county  of  Gilpin  " 
without  further  description  of  the  place,  and  without  any  averment  as  to 
the  jurisdiction  of  the  United  States,  is  not  sufficient. 

Error  to  District  Court,  Gilpin  County. 

Mr.  John  W.  Remine,  for  plaintiff  in  error. 

Mr.  Gteobge  W.  Chambeblain,  United  States  District 
Attorney,  for  the  government. 

Hallett,  C.  J.  At  the  December  term,  1864,  of  the 
district  court  of  the  first  judicial  district,  sitting  at  Central 
City,  Gilpin  county,  the  plaintiff  in  error  was  indicted  foi 
murder,  tried  and  convicted  of  that  crime,  and  sentenced  to 
be  executed. 

He  prosecutes  this  writ  of  error  to  reverse  the  judgment 
of  the  district  court,  and,  together  with  other  causes,  he 
assigns  the  following  as  error : 

"  The  court  erred  in  entertaining  jurisdiction  of  the  offense  charged 
in  the  indictment,  the  said  first  judicial  district  of  Colorado  Terri- 
tory not  being  in  the  sole  and  exclusive  jurisdiction  of  the  United 
States." 
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The  indictment  appears  to  be  founded  upon  section  3  of 
"  An  act  for  the  punishment  of  certain  crimes  against  the 
United  States,"  approved  April  30,  1790,  which  is  in  the 
following  words : 

"  If  any  person  or  persons  shall,  within  any  fort,  arsenal,  dock- 
yard, magazine,  or  any  other  place  or  district  of  country,  under  the 
sole  and  exclusive  jurisdiction  of  the  United  States  commit  the 
crime  of  willful  murder,  such  person  or  persons,  on  being  thereof 
convicted,  shall  suffer  death." 

The  principal  question  presented  in  this  record  is,  whether 
the  place  where  the  crime  was  committed  was,  at  the  time 
of  the  offense,  within  the  descriptive  terms  of  this  act,  so 
as  to  give  the  district  court  jurisdiction  of  the  offense.  The 
indictment  sets  forth  that  the  crime  was  committed  "at  the 
said  county  of  Gilpin,"  without  further  description  of  the 
place,  and  without  any  averment  as  to  the  jurisdiction  of 
the  United  States.  If  the  act  operates  in  the  Territories  in 
the  same  way  as  in  the  several  States,  and  to  no  greater 
extent,  in  other  words,  if  the  act  operates  in  this  Territory 
only  within  forts,  arsenals  and  other  places  where  the 
United  States  have  exclusive  jurisdiction,  in  virtue  of 
exclusive  ownership,  it  seems  to  be  necessary,  under  the 
act,  to  aver  in  the  indictment  and  prove  upon  the  trial,  that 
the  place  where  the  crime  is  committed  is  within  the 
descriptive  terms  of  the  statute.  United  States  v.  Cornell^ 
2  Mason,  62.  As  this  indictment  contains  no  averment 
whatever  as  to  the  jurisdiction  of  the  United  States  it  is 
fatally  defective,  unless  the  act  recited  has  a  more  enlarged 
operation  in  this  territory  than  in  the  several  States.  If,  as 
has  been  urged,  the  entire  territory  is  a  place  or  district  of 
country  under  the  sole  and  exclusive  jurisdiction  of  the 
United  States  within  the  meaning  of  this  act,  it  ought  to  be 
sufficient  to  allege  that  the  crime  was  committed  in  that 
part  of  the  territory  which  is  within  the  jurisdiction  of  the 
particular  court  in  which  the  indictment  may  be  presented. 
If  such  is  the  meaning  of  the  law,  this,  together  with  the 
seventh  section  of  the  same  act,  is  the  law  of  homicide  in 
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this  territory,  in  force  wherever  the  process  of  the  court 
runs,  and  wherever  the  court  has  jurisdiction  under  any 
law,  and,  therefore,  it  is  sufficient  to  allege  that  the  crime 
was  committed  within  the  geographical  limits  which  define 
the  territory,  over  which  the  court  has  jurisdiction;  in 
other  words,  within  the  county  or  counties  within  and  for 
which  the  court  is  sitting.  Therefore  we  must  inquire 
whether  this  territory  is  a  place  or  district  of  country  under 
the  sole  and  exclusive  jurisdiction  of  the  United  States 
within  the  meaning  of  the  law  mentioned.  We  may  find 
an  answer  to  this  inquiry  in  the  sixteenth  section  of  the  act 
establishing  this  territory,  which  declares  "that  the  con- 
stitution and  all  laws  of  the  United  States,  which  are  not 
locally  inapplicable,  shall  have  the  same  force  and  effect 
within  the  said  territory  of  Colorado  as  elsewhere  within 
the  United  States."  Within  the  several  States,  section  8 
of  the  act  of  1790  provides  for  punishing  murder,  where 
committed  in  a  fort,  arsenal,  dockyard  or  the  like  place, 
owned  by  the  general  government,  and  the  above-mentioned 
section  of  the  organic  act  declares  it  shall  have  the  same 
force  and  effect  in  this  territory.  It  may  be  suggested  that 
the  words  "force  and  effect,"  used  in  the  organic  act,  refer 
to  the  penal  power  of  the  law,  and  were  not  designed  to 
limit  its  operation  to  places  owned  by  the  general  govern- 
ment as  in  the  several  States.  But  a  law  is  presumed  to  be 
effectual  to  accomplish  its  purposes,  and  therefore  it  was 
not  necessary  to  declare  what  force  and  effect  the  act  of 
1790  should  have  in  this  territory,  except  for  the  purpose 
of  limiting  the  places  within  which  it  should  obtain.  If, 
by  the  terms  of  the  act,  it  is  in  force  in  the  territory,  its 
power  is  declared  in  the  language  of  the  act  itself,  and  the 
limitation  in  the  organic  act,  that  it  shall  have  the  same 
force  and  effect  as  elsewhere  within  the  United  States,  can 
refer  only  to  the  places  in  the  territory  within  which  it 
shall  operate.  If  then,  in  obedience  to  the  sixteenth  section 
of  the  organic  act,  we  give  section  3  of  the  act  of  1790  the 
same  force  and  effect  in  this  territory  which  it  has  else- 
where in  the  United  States,  we  shall  apply  it  to  murder 
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committed  in  forts,  arsenals  and  the  like  places  belonging 
to  the  United  States  and  in  the  Indian  country. 

We  may  reach  the  same  conclusion  without  referring  to 
the  sixteenth  section  of  the  Organic  Act.  In  all  its  legisla- 
tion, congress  pursues  the  authority  given  in  the  constitu- 
tion, and  we  may  refer  the  section  under  consideration  to 
the  sixteenth  clause  of  section  8,  article  1  of  that  instru- 
ment. In  that  clause  of  the  constitution,  congress  is 
invested  with  exclusive  legislative  authority  over  such 
district  (not  exceeding  ten  miles  square)  as  may,  by  cession 
of  particular  States,  and  the  acceptance  of  congress,  become 
the  seat  of  government  of  the  United  States,  and  like 
authority  over  all  places  purchased  by  the  consent  of  the 
legislature  of  the  State  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dock-yards  and 
other  needful  buildings. 

The  description  of  places  in  the  act  is  nearly  the  same  as 
in  this  clause.  The  words,  "  fort,  arsenal,  dock-yard  and 
magazine,"  are  found  in  the  act  and  in  the  constitution,  and 
the  words,  "  other  place  or  district  of  country,"  occurring 
in  the  act,  but  not  in  the  constitution,  were  probably 
inserted  out  of  abundant  caution,  or  probably  they  refer  to 
the  district  of  Columbia,  which,  at  the  time  of  this  enact- 
ment, had  no  existence  but  was  in  contemplation.  Of  these 
words,  the  Supreme  Court  in  United  States  v.  Bevans,  8 
Wheat.  390,  say :  "  Congress  might  have  omitted  in  its  enu- 
meration some  similar  place  within  its  exclusive  jurisdiction, 
which  was  not  comprehended  by  any  of  the  terms  employed, 
to  which  some  other  name  might  be  given ;  and,  therefore, 
the  words  c  other  place  or  district  of  country '  were  added." 
Beyond  doubt  this  law  was  enacted  in  execution  of  the 
power  conferred  in  this  clause  of  the  constitution.  Now 
there  is  nothing  concerning  the  territories  of  the  United 
States  in  this  clause ;  it  refers  only  to  the  federal  seat  of 
government,  and  to  forts,  arsenals,  etc.  The  power  to  gov- 
ern the  territories  of  the  United  States  is  not  derived  from 
this  clause  of  the  constitution  ;  that  power  is  conferred  by 
the  clause  of  the  constitution  which  enables  congress  to 
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make  all  needful  rales  and  regulations  respecting  the  terri- 
tory belonging  to  the  United  States,  or  it  arises  out  of  the 
general  right  of  sovereignty,  which  exists  in  the  federal 
government.  American  Insurance  Co.  v.  Canter,  1  Pet. 
611.  The  law  we  are  discussing  is  not  more  comprehensive 
than  the  clause  of  the  constitution  upon  which  it  rests,  and 
therefore  this  territory,  as  a  territory,  is  not  within  its  de- 
scriptive  terms. 

In  several  enactments,  congress  has  shoWn  its  concur- 
rence in  this  view.  By  act  of  June  30,  1834,  section  25  (4 
Stat.  733),  it  is  declared : 

"That  so  much  of  the  laws  of  the  United  States,  as  pro- 
vides for  the  punishment  of  crimes,  committed  within  any 
place  within  the  sole  and  exclusive  jurisdiction  of  the 
United  States,  shall  be  in  force  in  the  Indian  country,  pro- 
vided, the  same  shall  not  extend  to  crimes  committed  by 
one  Indian,  against  the  person  or  property  of  another 
Indian." 

The  Indian  country  at  that  time  comprised  the  greater 
part  of  the  national  territory,  and  congress  found  it  neces- 
sary to  extend  the  section  we  are  considering  to  that 
country.  If  the  territory  of  the  United  States  had  been 
within  the  terms  of  the  law,  it  would  have  been  in  force  in 
the  Indian  country  before  the  act  of  1834,  and  that  enact- 
ment would  have  been  unnecessary.  The  ordinance  of 
1787,  for  the  government  of  the  North  West  Territory, 
establishing  the  first  of  the  territorial  governments,  contains 
the  following  clauses : 

"  The  governor  and  judges,  or  a  majority  of  them,  shall  adopt 
and  publish  in  the  district  such  laws  of  the  original  States,  criminal 
and  civil,  as  may  be  necessary  and  best  suited  to  the  circumst&nces 
of  the  district,  and  report  them  to  congress  from  time  to  time ; 
which  laws  shall  be  of  force  in  the  district  until  the  organization 
of  the  general  assembly  therein,  unless  disapproved  by  congress,  but 
afterward  the  legislature  shall  have  authority  to  alter  them  as  they 
shall  think  fit" 

"For  the  prevention  of  crimes  and  injuries,  the  laws  to  be 
adopted  shall  have  force  in  all  parts  of  the  district,  and  for  the 
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execution  of  process,  criminal  and  civil,  the  governor  shall  make 
proper  divisions  thereof,  and  he  shall  proceed  from  time  to  time,  as 
circumstance  may  require,  to  lay  out  the  parts  of  the  district  in 
which  the  Indian  titles  shall  have  been  extinguished,  into  counties 
and  townships ;  subject,  however,  to  such  alterations  as  may  here- 
after be  made  by  the  legislature." 

Ample  power  was  conferred  upon  the  North  West  Terri- 
tory to  enact  a  fall  code  of  civil  and  criminal  laws,  subject 
only  to  the  limitations  contained  in  the  ordinance  itself. 
If  the  power  should  be  abused,  congress  could  disapprove 
the  laws  enacted,  the  right  to  do  so  being  expressly  re- 
served in  the  ordinance.  By  act  of  August  7,  1789  (1  Stat 
51),  after  the  present  constitution  was  adopted,  congress 
continued  this  ordinance  in  force,  but  did  not  restrict  the 
powers  of  the  territorial  government,  and,  therefore,  those 
powers  remained  as  before,  with  some  changes  not  material 
to  our  present  inquiry.  This  ordinance  subsequently 
became  the  organic  law  of  Illinois,  Indiana,  Michigan, 
Mississippi,  and  Alabama  Territories,  which  were  estab- 
lished after  the  act  of  1790  was  passed.  The  language  of 
the  ordinance  above  set  forth,  undoubtedly  conferred 
authority  to  enact  the  law  of  homicide,  and  from  this 
it  sufficiently  appears  that  congress  did  not  propose  to 
exercise  that  authority  directly  and  by  its  own  act.  Con- 
gress certainly  did  not  intend  to  confer  upon  these  terri 
tories  authority  to  do  that  which  it  purposed  to  do  or  had 
done  itself,  and  which,  being  done  by  congress,  could  not  be 
modified  or  in  any  manner  affected  by  the  territories.  If 
the  law  under  consideration  was  jhe  law  of  homicide  in 
Illinois  and  the  other  territories  last  named,  why  should 
congress  confer  upon  those  territories  authority  to  legislate 
upon  that  subject  ?  Any  law  enacted  by  either  of  those 
territories  in  virtue  of  such  authority  in  that  case,  so  far  as 
it  should  correspond  with  the  federal  law,  would  have  been 
unavailing,  and  so  far  as  in  conflict  with  the  federal  law,  it 
would  have  been  void  because  of  its  repugnance  thereto. 
Indeed,   we  cannot  conceive  that  congress  would  confei 


1867.]  Franklin  v.  United  States.  41 

upon  any  territory  authority  to  legislate  upon  any  subject 
upon  which  it  had  previously  spoken  in  such  territory. 
The  fact  that  authority  is  given  to  a  territory  to  enact  laws 
upon  any  subject  is  convincing  proof  that,  in  the  opinion  of 
congress,  no  federal  law  obtains  in  such  territory  upon  such 
subject.  From  the  fact  that  congress  conferred  upon 
Illinois  and  the  other  territories  last  named  power  to  enact 
a  law  of  homicide,  we  may  fairly  infer  that,  in  the  opinion 
of  that  body,  the  act  of  1790  did  not  provide  such  law  for 
the  government  of  those  territories. 

Again,  in  an  act  respecting  Florida  Territory  (4  Stat.  164) 
in  defining  the  jurisdiction  of  the  superior  courts  of  that 
territory,  it  is  declared  that  they  "shall  have  and  exercise 
original  and  exclusive  jurisdiction  of  all  crimes  and  offenses 
committed  against  the  laws  of  said  territory,  where  the 
punishment  shall  be  death."  In  this  country  murder  is 
commonly  punished  with  death,  and  we  do  no  violence  to 
language  when  we  say  that  that  crime  was  referred  to  in 
the  clause  we  have  cited.  If  so,  the  law  of  homicide  in  that 
territory  was  provided,  not  by  the  act  of  1790,  but  by  act 
of  the  territory.  It  appears  to  us  that  congress  has  always 
acted  in  the  belief  that  the  territory  of  the  United  States  is 
not  a  place  or  district  of  country  under  the  sole  and  exclu- 
sive jurisdiction  of  the  United  States,  within  the  meaning 
of  the  law  under  consideration.  An  examination  of  the 
laws  of  the  United  States  respecting  the  territories  discloses 
the  theory  upon  which  congress  has  always  acted,  which 
is,  that  in  the  exercise  of  its  undoubted  right  to  govern  the 
territories,  that  body,  deeming  it  inconvenient  or  inexpe- 
dient to  provide  municipal  laws  for  the  territories,  directly 
and  by  its  own  act,  erected  territorial  governments,  and 
delegated  to  them  authority  to  enact  such  laws.  Leilens- 
dorfer  v.  Webb,  20  How.  176.  Usually  all  restrictions  upon 
the  powers  of  a  territorial  government  are  found  in  the 
organic  law  by  which  it  is  established,  but  sometimes,  as  in 
the  law  punishing  bigamy  in  the  territories,  and  the  law 
prohibiting  slavery  and  some  other  acts,  this  rule  has  not 
been  followed.  In  every  instance  in  which  congress  has 
Vol.L— 6 
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provided  a  law  for  the  government  of  the  territories  by  its 
own  act,  the  intention  that  such  law  shall  operate  within 
the  territories  is  clearly  expressed.  Ample  governmental 
powers  being  conferred  upon  the  territories  wherein  con- 
gress withholds  authority,  or  revokes  the  authority  which 
it  has  before  conferred,  the  intention  so  to  do  is  plainly 
expressed. 

Since  the  ordinance  of  1787  was  disused,  the  language  in 
which  legislative  power  has  been  conferred  upon  territories 
is  similar  to  that  found  in  our  own  act,  which  is : 

u  The  legislative  power  of  the  territory  shall  extend  to  all  rightful 
subjects  of  legislation,  consistent  with  the  constitution  of  the  United 
States  and  the  provisions  of  this  act." 

More  comprehensive  language  than  this  could  not  have 
been  used,  and  we  cannot  doubt  that  it  was  designed  to 
confer  as  full  authority  as  that  used  in  the  ordinance. 
Unquestionably  the  powers  conferred  upon  territories 
recently  established  are  as  full  and  complete  as  were  those 
of  the  territories  established  under  the  ordinance.  As  the 
power  to  legislate  upon  the  subject  of  homicide  was  con- 
ferred by  the  ordinance,  so  also  it  is  conferred  by  our  own 
act,  and  this,  as  we  have  seen,  excludes  the  notion  that  the 
law  of  homicide  in  this  territory  is  to  be  found  in  the  act 
of  1790.  Whenever  congress  shall  determine  to  enact 
municipal  laws  for  the  territories,  upon  any  subject,  we 
believe  that  as  heretofore  the  intention  so  to  do  will  be 
clearly  expressed ;  that  congress  has  not  yet  entered  upon 
this  work  is  entirely  certain.  We  can  find  no  law  of  homi- 
cide provided  by  congress  to  be  enforced  in  this  territory ; 
whenever  such  law  shall  be  enacted,  it  will  be  the  duty  of 
all  officers  of  justice  to  obey  and  enforce  its  provisions. 

The  act  of  1790  operates  within  forts,  arsenals  and  like 
places  within  this  territory,  because  such  places  are 
described  in  that  act ;  and  in  the  Indian  country,  because 
it  is  there  made  effectual  by  the  act  of  1834,  and  also 
because  the  sixteenth  section  of  our  organic  act  declares  it 
shall  have  the  same  force  and  effect  in  all  these  places  as 
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elsewhere  within  the  United  States,  but  we  cannot  say  that 
the  entire  territory  is  a  place  or  district  of  country  under 
the  sole  and  exclusive  jurisdiction  of  the  United  States,  as 
described  therein.  As  the  laws  of  congress  can  be  better 
enforced  than  those  of  the  territory,  we  would  be  glad  to 
adopt  a  different  view  if  it  were  possible  to  do  so,  but  we 
cannot  indulge  our  wishes  or  preferences  in  opposition  to 
the  law.  It  was  said  at  the  bar  that,  inasmuch  as  the 
greater  part  of  this  territory,  including  the  county  of 
Gilpin,  was  formerly  Indian  country,  and  at  that  time  the 
act  of  1790  was  enforced  therein,  that  act  has  remained  in 
force  notwithstanding  the  territory  has  ceased  to  be  Indian 
country.  It  is  not  necessary  to  demonstrate  the  fallacy  of 
this  proposition.  As  the  law  attached  because  of  the 
character  of  the  territory,  whenever  the  territory  was 
divested  of  that  character,  it  thereupon  ceased  to  operate 
therein.  It  was  also  said  that,  at  the  time  of  the  offense, 
Gilpin  county  was  in  fact  in  the  Indian  country.  If  so,  the 
fact  should  have  been  averred  in  the  indictment,  and,  in  the 
absence  of  such  averment,  the  court  could  not  take  juris- 
diction upon  that  ground. 

Because  there  is  no  averment  in  this  indictment  as  to  the 
jurisdiction  of  the  United  States  in  the  place  where  the 
crime  was  committed,  the  judgment  of  the  district  court  is 

reversed. 

Reversed, 


Cass  v.  Davis. 


Jurisdiction  of  district  and  probate  courts.  In  civil  cases,  where  the  debt  or 
sum  claimed  does  not  exceed  $2,000,  district  and  probate  courts  are  of  con- 
current jurisdiction. 

Statute  repugnant  to  Organic  Act.  Sections  4, 0, 6,  and  7,  of  the  act  of  1865, 
relating  to  probate  courts  (4  Sess.  98),  which  provide  for  appeals  from  pro- 
bate to  district  courts,  are  repugnant  to  the  Organic  Act,  and  therefore 
inoperative  and  void. 

AFFEAjjfrom  probate  to  district  court.  The  supreme  court  alone  has  revisory 
jurisdiction  of  the  proceedings  of  probate  courts,  and  an  appeal  will  not 
lie  from  a  judgment  of  a  probate  court  to  a  district  court. 
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Error  to  District  Courts  Arapahoe  County. 

Davis  obtained  judgment  against  Cass  in  the  probate 
court  of  Arapahoe  county,  and  the  latter  appealed  to  the 
district  court,  where  the  appeal  was  dismissed.  The  action 
of  the  district  court  was  assigned  for  error. 

The  chief  justice  did  not  participate  in  the  decision. 

Mr.  J.  Q.  Charles,  for  plaintiff  in  error. 
Mr.  Alfred  Sayre,  for  defendant  in  error. 

The  chief  justice  did  not  sit  in  this  case. 

Gorslene,  J.  The  only  question  involved  in  this  case 
is,  whether  appeals  can  be  taken  from  the  probate  to  the 
district  courts.  The  cause  has  been  very  elaborately  and 
ably  argued,  and  is  one,  as  relating  to  the  appellate  jurisdic- 
tion of  the  district  courts,  of  very  general  interest.  By  sec- 
tion 9  of  the  original  Organic  Act,  it  was  provided,  that 
the  judicial  power  of  the  territory  should  be  vested  in  a 
supreme  court,  district  courts,  probate  courts,  and  in  jus- 
tices of  the  peace,  and  in  the  same  section  it  is  further  pro- 
vided "that  the  jurisdiction  of  the  several  courts  herein 
provided  for,  both  appellate  and  original,  and  that  of  the 
probate  courts  and  ol  the  justices  of  the  peace,  shall  be  as 
limited  by  law,"  with  the  proviso,  that  probate  courts  and 
justices  of  the  peace  shall  not  have  jurisdiction  of  any 
matter  in  controversy  when  the  title  or  boundaries  of  land 
may  be  in  dispute,  or  when  the  debt  or  sum  claimed  shall 
exceed  $100.  It  also  provided,  that  writs  of  error,  bills  of 
exceptions  and  appeal,  should  be  allowed  from  the  district 
court  to  the  supreme  court  under  such  regulations  as  shall 
be  prescribed  by  law.  It  is  contended  by  the  plaintiff  in 
error,  that  by  the  clause  giving  jurisdiction  to  the  several 
courts,  and  that  clause  in  the  Organic  Act  extending  the 
legislative  power  to  all  rightful  subjects  of  legislation,  con- 
sistent with  the  constitution  of  the  United  States  and  the 
Organic  Act,  that  the  legislature  had  the  power  to  allow 
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appeals  from  the  probate  to  the  district  court.  To  this 
conclusion  we  can  see  no  reasonable  ground  of  objection. 
There  was  nothing  in  the  letter  or  spirit  of  the  act  to  pro- 
hibit it — it  would  have  been  a  rightful  subject  of  legisla- 
tion, and  there  can  be  no  doubt,  but  that  the  legislature,  if 
it  saw  fit,  could  have  conferred  that  jurisdiction  upon  the 
district  courts.  In  the  year  1862,  the  territorial  legislature 
memorialized  congress  to  increase  the  jurisdiction  of  the 
probate  courts.  In  1863,  congress,  in  answer  to  this  memo- 
rial, passed  an  amendment  to  the  Organic  Act,  which  effected 
a  radical  change  in  our  judicial  system,  at  least,  so  far  as 
the  jurisdiction  of  probate  courts  is  concerned.  By  the 
third  section  of  the  amendment  it  is  enacted,  that  the  pro- 
bate courts  shall  not  have  jurisdiction  in  any  matter  in  con- 
troversy in  cases  where  the  debt  or  sum  claimed  shall 
exceed  the  sum  of  $2,000,  and  in  the  same  section  it  is  fur- 
ther enacted,  that  the  supreme,  district,  and  probate  courts 
respectively,  shall  possess  chancery  as  well  as  common-law 
jurisdiction,  and  authority  for  the  redress  of  all  wrongs 
committed  against  the  laws  of  the  territory,  affecting  per- 
sons or  property. 

It  will  be  seen  from  these  enactments  that  the  district  and 
pijobate  courts  have  concurrent  jurisdiction  in  all  civil  cases 
where  the  amount  in  Controversy  does  not  exceed  the  sum 
of  $2,000,  at  least  in  those  places  where  the  legislature  see 
proper  to  confer  the  jurisdiction  upon  them.  It  is  said  that 
under  these  amendments  the  legislature  can  provide  for 
appeals  from  probate  to  district  courts.  Possibly  it  may 
be  so,  but  can  any  one  suppose  that  it  was  the  intention  of 
congress  so  to  legislate  that  appeals  could  be  taken  from 
one  court  to  another  of  concurrent  jurisdiction?  There 
may  be  such  a  judicial  system  in  some  of  the  States,  but  I 
know  of  none.  Supposing  that  the  legislature  should  con- 
fer the  increased  jurisdiction  contemplated  by  the  amend- 
ment to  the  Organic  Act  upon  all  of  the  probate  courts  in 
the  territory,  what  would  hinder  the  legislature  from  pro- 
viding for  appeals  from  the  district  courts  to  the  probate 
courts  in  all  cases  when  the  amount  in  controversy  did  not 
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exceed  the  stim  of  $2,000  ?  The  courts  would  have  concur- 
rent common-law  and  chancery  jurisdiction,  and  I  can 
perceive  nothing  to  prevent  the  legislature  from  so  provid- 
ing if  it  thought  proper,  and  yet  I  can  hardly  believe  that 
it  was  the  intention  of  congress  to  permit  that  appeals 
might  be  taken  from  a  court  of  unlimited  jurisdiction  to  one 
of  a  limited  jurisdiction.  It  is  further  enacted,  in  the  third 
amendment  to  the  Organic  Act,  that  writs  of  error,  bills  of 
exceptions  and  appeal,  shall  be  allowed  from  the  final 
decisions  of  the  district  and  probate  courts  to  the  supreme 
court,  under  such  regulations  as  shall  be  prescribed  by  law. 
It  is  contended  by  the  counsel  for  the  plaintiff  in  error  that, 
because  there  are  no  negative  words  or  words  of  prohibition 
in  this  clause,  that  there  is  nothing  to  prevent  the  legisla- 
ture to  provide  for  appeals  in  a  manner  or  to  courts  different 
from  that  specified  in  the  act. 

But,  in  view  of  the  extended  jurisdiction  conferred  upon 
the  probate  courts  in  the  same  section,  could  such  have 
been  the  intention  of  congress  ?  The  language  of  the  act 
strikes  me  as  equally  strong  and  prohibitory,  as  if  it  read 
that  writs  of  error  and  appeals  should  be  allowed  from  the 
final  decisions  of  the  district  and  probate  courts  to  the 
supreme  court,  and  to  no  other.  We  have  been  referred  jo 
the  cases  of  Jackson  v.  Kemble,  18  111.  580 ;  Burns  v. 
Henderson,  20  id.  264 ;  and  Harrison  v.  Doyle,  11  Wis. 
283,  as  sustaining  the  doctrine  that,  when  the  constitutions 
of  Illinois  and  Wisconsin  had  provided  that  the  appellate 
jurisdiction  should  remain  in  one  court,  still  it  was  compe- 
tent for  the  legislature  of  those  States  to  provide  that 
appeals  might  be  taken  to  another  and  different  court.  By 
the  constitution  of  Illinois  it  is  provided :  "  That  the  circuit 
courts  shall  have  jurisdiction  in  all  cases  at  law  and  equity 
and  in  all  cases  of  appeals  from  all  inferior  courts."  By 
another  section  it  provides :  "That  the  jurisdiction  of  the 
county  courts  shall  extend  to  all  probate  and  such  other 
jurisdiction  as  the  general  assembly  may  confer  in  civil 
cases."  Under  this  last  section  of  the  constitution,  the 
legislature  enacted  that   all  appeals   from   decisions   of 
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justices  of  the  peace  and  police  magistrates  in  Peoria 
county  should  be  taken  to  the  county  court  of  that  county. 

In  passing  upon  the  cases  referred  to,  the  court  say,  that 
the  word  "  shall,"  in  the  act  of  the  legislature,  should  be 
construed  to  mean  "may,"  in  order  that  there  should  be 
no  conflict  between  the  act  and  thfe  constitution,  and  then 
held,  that,  under  the  constitution  and  the  law,  appeals 
might  be  taken  both  to  the  circuit  court  and  the  county 
court  of  that  county.  It  will  be  observed  that,  although  the 
constitution  conferred  appellate  jurisdiction  on  the  circuit 
courts  in  all  cases,  still  it  also  provided  that  the  legisla- 
ture might  confer  such  jurisdiction  upon  the  county  courts 
as  it  deemed  proper.  One  clause  of  the  constitution  was 
certainly  as  binding  as  the  other,  and  the  power  given  to 
the  legislative  assembly,  to  regulate  the  jurisdiction  of 
county  courts,  was  as  great  as  that  by  which  the  jurisdic- 
tion of  the  circuit  courts  was  provided  for.  I  do  not  see 
that  these  authorities  sustain  the  doctrine  claimed  for 
them. 

The  constitution  of  Wisconsin  provides,  that  the  supreme 
court  shall  have  appellate  jurisdiction  only,  and  shall  also 
have  a  general  superintending  control  over  all  inferior 
courts.  It  also  provides,  that  the  circuit  courts  shall  have 
appellate  jurisdiction  from  all  inferior  courts  and  tribunals 
and  a  supervisory  control  over  the  same.  In  Harrison  v. 
Doyle,  above  referred  to,  an  appeal  was  taken  from  the 
county  court  of  Milwaukee  county  to  the  supreme  court, 
and  it  was  urged,  that  the  appeal  should  have  been  taken 
to  the  circuit  court  instead  of  the  supreme  court.  The 
court  held,  that,  as  the  constitution  provided  that  the 
supreme  court  should  have  appellate  jurisdiction  co-exten- 
sive with  the  State,  and  the  superintending  control  over  all 
inferior  courts,  that  the  appeal  was  well  taken.  They  held 
still  further,  that  it  was  competent  for  the  legislature  to 
provide  for  the  removal  of  causes  by  appeal  from  the 
county  to  the  circuit  court.  Undoubtedly,  if  the  legisla- 
ture of  that  State  had  so  provided,  appeals  could  have  been 
taken   either  to  the  circuit,  or  directly  to  the  supreme 
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court.  The  constitution  conferred  appellate  jurisdiction 
upon  both  courts,  but  it  seems  the  legislature  had  not  pro- 
vided the  manner  of  removing  causes  by  appeal  to  the  cir- 
cuit court.  This  case  certainly  does  not  support  the  doctrine 
claimed  for  it,  neither  is  it  like  the  one  at  bar.  Both  in 
Wisconsin  and  Illinois,  the  appellate  jurisdiction  was  ex- 
pressly given  or  permitted  to  be  given  to  two  separate 
courts ;  by  the  Organic  Act  of  the  territory  it  is  vested 
in  the  supreme  court. 

But  there  is  authority,  and  that  of  the  very  highest,  to 
support  the  view  which  we  have  taken  as  to  the  construc- 
tion to  be  given  to  the  third  amendment  to  the  Organic  Act. 

The  constitution  of  the  United  States,  in  its  distribution 
of  powers,  declares  that  "the  supreme  court  shall  have 
original  jurisdiction  in  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls,  and  those  in  which  a 
State  shall  be  a  party. "  u  In  all  other  cases  the  supreme 
court  shall  have  appellate  jurisdiction."  It  will  be  noticed, 
that  neither  in  the  grant  of  original  jurisdiction  nor  in  that 
of  appellate  jurisdiction  are  there  negative  words  or  words 
of  restriction  or  prohibition.  By  an  act  of  congress  the 
supreme  court  was  authorized  to  issue  writs  of  mandamus 
in  certain  cases  therein  specified.  In  Marburg  v.  Madison, 
1  Cranch,  137  (Curtis  edition),  an  application  was  made  to 
the  supreme  court  for  mandamus  under  the  law  of  congress 
above  referred  to.  It  was  urged  in  that  case,  as  it  is  in 
this,  that  there  being  no  negative  or  restrictive  words  in  the 
grant  of  jurisdiction,  it  was  in  the  power  of  the  legislature 
to  assign  jurisdiction  to  the  court  in  other  cases  than  those 
specified  in  the  constitution.  I  can  see  but  little  difference 
in  this  case  and  in  the  case  at  bar.  The  constitution  in  its 
grant  of  jurisdiction  contained  no  negative  or  restrictive 
words.  The  Organic  Act  of  the  territory  in  its  grant  of 
appellate  jurisdiction  contains  none.  Upon  that  part  of 
the  case  Chief  Justice  Marshall  says  :  "  Affirmative 
words  are  often  in  their  operation  negative  of  other  objects 
than  those  affirmed,  and  in  this  case  a  negative  or  exclusive 
sense  must  be  given  to  them,  or  they  have  no  operation  at 
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all."  The  court  in  that  case  held,  notwithstanding  the  law 
of  congress  authorizing  it,  that,  under  the  constitution,  it 
had  no  power  to  issue  a  writ  of  mandamus. 

We  think  the  judgment  of  the  district  court  must  be 
affirmed. 

Judgment  affirmed,  with  costs. 

Affirmed. 


Christian  a.  Tucker. 

Eyidkncr  —  not  pertinent  to  the  issue.  If  evidence  not  pertinent  to  the 
issue  is  given  to  the  jury,  the  court  may  upon  motion  withdraw  it. 

Instructions  —  not  applicable  to  the  evidence.  Instructions,  which  cannot  be 
applied  to  the  evidence,  should  not  be  given  to  the  jury. 

Appeal  from  District  Courts  Arapahoe  County. 

At  the  trial  Thomas  Maxwell  testified  that  the  plaintiff 
worked  for  defendant,  at  $46  per  month,  from  November 
10,  1866,  to  January  8,  1866. 

William  Thompson  testified  to  the  same  facts,  where- 
upon plaintiff  rested.  The  defendant  then  called  John 
Wanless,  who  testified  as  follows :  "I  know  the  defendant 
Christian ;  his  wagon-master  was  arrested  about  the  time 
testified  to  by  the  other  witnesses ;  Tucker,  the  plaintiff, 
was  arrested  in  December ;  he  was  arrested  on  the  report 
of  the  wagon-master  of  Christian ;  wagon-master  said  two 
men  in  the  train  had  started  the  report  about  the  Indians ; 
wagon-master  told  me  who  they  were,  but  I  do  not  think 
he  told  their  names ;  he  admitted  he  knew  the  report 
about  Indians  was  false ;  I  do  not  know  who  started  the 
report." 

The  defendant  asked  said  witness :  "Do  you  know  any 
thing  further  with  regard  to  Tucker's  connection  with  this 
report  that  caused  the  arrest  1"  The  plaintiff  objected  to 
this  question ;  the  court  sustained  the  objection ;  to  which 
ruling  of  the  court  the  defendant  excepted. 
Vol.  I.—  7 
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Plaintiff  moved  to  strike  out  the  evidence  of  Wanless, 
which  motion  was  sustained.  The  defendant  asked  the 
court  to  give  to  the  jury  the  following  instructions : 

"  1st.  If  the  jury  believe  from  all  the  evidence  that  the 
plaintiff  in  this  case,  while  in  the  employment  of  Christian, 
conducted  himself  in  such  an  improper  manner  in  the  dis- 
charge of  his  duties  that  Christian  sustained  damages  on 
account  thereof,  these  damages  are  a  valid  and  good  set-off 
against  the  demand  of  Tucker.  2d.  A  greater  degree  of 
caution  and  prudence  was  necessary  on  the  part  of  Tucker 
in  the  discharge  of  his  duties  in  such  times  and  places  as 
appear  in  the  evidence  in  this  case,  than  in  ordinary  times 
and  places."    And  the  instructions  were  not  given. 

Messrs.  Miller  &  Markham,  for  appellant. 

Mr.  €K  W.  Purkiito,  for  appellee. 

Hallett,  C.  J.  The  appellee  sued  the  appellant  before 
a  justice  of  the  peace,  to  recover  the  value  of  services  by 
him  rendered  in  driving  a  team  for  the  appellant,  and 
obtained  a  judgment  for  $87.  The  appellant  appealed  to 
the  district  court,  in  which  another  trial  was  had,  resulting 
in  a  judgment  in  favor  of  the  appellee  for  the  same  sum. 
We  have  reviewed  the  proceedings  of  the  district  court  in 
this  cause,  and  we  find  no  error  therein. 

The  evidence  of  Wanless  was  not  pertinent  to  the  issue, 
and  the  court  very  properly  withdrew  it  from  the  consider- 
ation of  the  jury.  The  question  proposed  to  Wanless 
assumed  the  existence  of  a  fact  not  shown  by  the  testimony 
previously  introduced,  and,  if  this  were  not  so,  we  fail  to 
discover  any  connection  between  the  subject-matter  of  the 
inquiry  and  the  issue,  which  was  being  tried.  The  instruc- 
tions asked  by  the  appellant  could  not  have  been  applied 
to  the  evidence  given  to  the  jury,  and  the  court  rightly 
rejected  them. 

The  judgment  of  the  distriot  court  is  affirmed,  with  costs. 

Affirmed. 
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Cook  v.  Hughes. 

Bill  of  exceptions — when  neccessarp.  The  copy  of  a  note  attached  to  a 
declaration  and  inverted  in  the  transcript  of  the  record  by  the  clerk  is  no 
part  of  the  record.    It  Hhoald  be  embodied  in  a  bill  of  exceptions. 

Presumption  in  support  of  judgment.  This  court  will  presume  that  the 
evidence  in  the  court  below  was  sufficient  to  support  the  declaration,  unless 
the^ontrary  appear. 

Error  to  District  Court,  Arapahoe  County. 
Messrs.  Pubkixs  &  Cook,  for  plaintiff  in  error. 
Mr.  Geo.  F.  Crocker,  for  defendant  in  error. 

Hallett,  C.  J.  This  was  an  action  of  assumpsit  brought 
by  the  defendant  in  error  against  the  plaintiff  in  error,  to 
the  March  term,  1867,  of  the  district  court  of  Arapahoe 
county.  The  plaintiff  below  declared  upon  a  bank  check 
for  the  sum  of  $800,  made  by  the  defendant  below  on  the 
27th  day  of  December,  1866.  The  plaintiff  in  error  did  not 
appear  in  the  court  below,  and  there  was  judgment  against 
him  by  default  for  the  amount  of  the  check.  It  is  said  that 
the  proceedings  of  the  district  court  were  erroneous,  for  the 
reason  that  the  check  upon  which  the  judgmen  t  was  ren- 
dered was  dated  December  27,  1867,  was  not  due  at  the 
commencement  of  the  suit,  and  was  not  correctly  described 
in  the  declaration.  The  check  given  in  evidence  is  not 
before  us,  and,  therefore,  we  cannot  consider  the  questions 
here  raised.  The  copy  attached  to  the  declaration,  and  that 
inserted  in  the  transcript  by  the  clerk,  form  no  part  of  the 
record,  and  there  is  no  bill  of  exceptions.  Martin  v. 
Ehrenfels,  24  LI.  188 ;  Franey  v.  True,  26  id.  184. 

The  declaration  describes  a  check  due  and  payable  at  the 
commencement  of  the  suit,  and,  as  the  contrary  does  not 
appear,  we  presume  that  the  evidence  supported  the  allega- 
tions of  the  declaration. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 
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Clark  0.  Russell. 

COHflTBUOTiOH  OF  contract  —  interest  an  promissory  not*.  Upon  a  note 
pajable  in  thirty  days, "  with  ten  per  cent  interest  per  month/'  interest 
was  allowed  at  the 'rate  specified,  until  maturity,  and,  after  maturity,  a* 
the  rate  of  ten  per  cent  per  annum. 

Error  to  District  Court,  Gilpin  County. 

Mr.  L.  C.  Rockwell,  for  plaintiff  in  error. 

Messrs.  Johnson  &  Teller,  for  defendant  in  error. 

Hallett,  C.  J.  This  action  was  brought  npon  a  promis- 
sory note,  of  which  the  following  is  a  copy : 

"  $95.27.  Thirty  days  after  date,  I  promise  to  pay  A.  S.  Carpen- 
ter, or  order,  the  sum  of  ninety-five  dollars,  27-100,  for  value  re- 
ceived, with  ten  per  cent  interest  per  month. 

"  B.  0.  Russell, 

"  Thomas  Smith." 
Nevada,  K.  T.,  November,  26,  1860. 

There  was  judgment  below  for  the  plaintiff,  and  the  court 
in  assessing  the  damages  computed  interest  at  ten  per  cent 
per  month,  from  the  date  of  the  note  until  it  fell  due,  and, 
after  the  note  was  due,  at  the  rate  of  ten  per  cent  per 
annum.  This  is  assigned  as  error,  the  plaintiff  alleging, 
that  he  is,  by  the  terms  of  the  note,  entitled  to  interest  at 
the  rate  therein  specified,  from  the  date  of  the  note  up  to 
the  time  the  judgment  was  entered.  In  the  absence  of  any 
agreement,  the  legal  rate  of  interest  in  this  territory  is  ten 
per  cent  per  annum,  and,  as  the  plaintiff  claims  a  higher 
rate,  namely,  ten  per  cent  per  month,  of  course  he  rests  his 
claim  upon  the  language  of  the  note. 

We  cannot  distinguish  this  case  from  Brewster  y.  Wa£e- 
field,  22  How.  (U.  S.)  118.  The  Minnesota  act  referred  to 
in  that  case  is  substantially  the  same  as  our  own,  except 
as  to  the  rate  of  interest  in  the  absence  of  agreement,  and  the 
facts  in  that  case  raised  the  question  we  are  now  consider- 
ing.    The  supreme  court,  speaking  of  the  notes  upon  which 
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that  action  was  founded,  and  which,  as  to  the  stipulation 
for  interest,  were  the  same  as  the  note  upon  which  this 
action  is  founded,  say:  "The  contract  being  entirely 
silent  as  to  interest,  if  the  notes  should  not  be  punctually 
paid,  the  creditor  is  entitled  to  interest  after  that  time  by 
operation  of  law,  and  not  by  any  provision  in  the  con- 
tract" This  lays  down  the  correct  rule  adopted  by  the 
district  court  in  computing  the  interest  in  this  case,  and 
no  error  was  committed  by  that  court. 
The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Remington  et  al.  v.  Smith. 

Jurisdiction  of  probate  courts  in  equity.  Probate  courts  were  deprived 
of  equity  jurisdiction  by  the  act  of  February  8, 1865  (4  Seas.  97),  and  a 
decree  rendered  after  that  date,  in  a  cause  which  was  pending  at  the 
time  the  repealing  act  was  passed,  was  reversed. 

Error  to  Probate  Court,  Jefferson  County. 

The  chief  justice  did  not  sit  in  this  case. 

Mr.  Alfred  Saybe,  for  plaintiffs  in  error. 

Mr.  S.  E.  Browne,  for  defendant  in  error. 

Gorsline,  J.  This  is  a  suit  in  equity  commenced  by  bill 
filed  in  the  probate  court  of  Jefferson  county,  on  the  26th 
day  of  November,  1884.  By  the  Organic  Act,  and  by  a 
law  of  the  territorial  legislature,  approved  March  11,  1864, 
the  probate  court  of  Jefferson  county  was  clothed  with 
equity  jurisdiction  concurrent  with  that  of  the  district 
court,  where  the  debt  or  sum  claimed  did  not  exceed  the 
sum  of  $3,000.  A  decree  was  rendered  in  favor  of  the  com- 
plainant, agreeably  to  the  prayer  of  the  bill,  on  the  7th  day 
of  June,  1865.  Various  causes  are  assigned  for  error,  but 
I  think  it  necessary  to  notice  but  one.  By  an  act  of  the 
legislature,  approved  February  8,  1866,  the  equity  juris- 
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diction  of  the  probate  courts  was  taken  away,  except  in 
certain  cases  therein  specified.  This  case  does  not  come 
within  the  limitation  expressed,  and  after  the  passage  of  the 
act  all  proceedings  in  the  probate  court  should  have  ceased, 
as  its  jurisdiction  was  gone.  Butler  v.  Palmer ',  1  Hill,  324 ; 
Illinois  &  Michigan  Canal  v.  City  of  ChicagOy  14  111.  834. 
The  decree  of  the  probate  court  must  be  reversed. 

Heversed. 


Todd  et  al.  v.  Simonton. 

Pbaoticb  in  chakcbbt — bUl  to  enforce  vendor's  lien  —  decree.  A  contract 
for  the  sale  of  land  was  made,  but  the  land  was  not  conveyed.  Upon  bill 
filed  by  the  vendor  to  enforce  a  lien  for  the  purchase-money,  it  was  error 
to  decree  a  sale  of  the  land. 

The  proper  practice  in  such  case  is  to  require  the  vendee  to  pay  the  money 
due  upon  the  contract  within  a  specified  time,  or  in  default  thereof  that 
he  be  foreclosed  of  all  equity  of  redemption  in  the  premises. 

Appeal  from  District  Court,  Arapahoe  County. 

The  chief  justice  did  not  sit  in  this  case. 

Mr.  J.  Q.  Charles,  for  appellant 

Mr.  Alfred  Sayre,  for  appellee. 

Gorsline,  J.  The  complainant  in  the  court  below, 
Thomas  H.  Simonton,  filed  his  bill,  in  which  it  is  stated 
that,  on  the  28th  day  of  January,  1861,  he  entered  into  a 
written  contract  with  the  defendant  Todd,  by  which  he 
agreed  to  sell  to  Todd  a  tract  of  land  situated  in  the  coun- 
ties of  Arapahoe  and  Jefferson,  and  containing  about  160 
acres,  for  the  sum  of  $1,200,  which  was  to  be  paid  on  or 
before  the  1st  day  of  September,  1861,  when  the  complainant 
was  to  execute  to  Todd  a  good  and  sufficient  deed  in  fee 
simple  for  the  premises,  and  Todd  was  to  take  immediate 
possession  of  the  claim ;  that,  on  or  about  the  26th  day  of 
November,  1861,  Todd,  with  intent  to  cheat  and  defraud  the 
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complainant,  pretended  to  sell  and  convey  said  premises  to 
the  defendant,  Albert  Stout,  and 'that  Stout  had  full  notice 
of  the  manner  in  which  Todd  had  acquired  possession  of 
the  premises  and  of  the  title  of  the  complainant  thereto. 
The  bill  further  states,  that  the  defendant  Todd  went  into 
possession  of  the  land,  and  remained  in  possession  until  he 
sold  to  Stout,  when  he  took  possession  of  the  same.  The 
bill  further  states,  that  the  sum  of  $1,200,  which  was  agreed 
to  be  paid  for  the  purchase  of  said  premises,  has  not  been 
paid,  but  is  still  due.  The  bill  prays,  among  other  things, 
that  the  defendants  be  decreed  to  pay  to  complainant  the 
amount  found  to  be  due  him  on  the  contract,  or,  in  default 
thereof,  that  he  be  decreed  to  have  a  lien  on  the  premises 
for  said  amount,  and  that,  in  default  of  the  payment  of  the 
sum  found  to  be  due  the  complainant,  the  premises,  or  that 
portion  situated  in  the  county  of  Arapahoe,  be  sold  under 
the  order  of  the  court,  and  the  proceeds  applied  to  the  pay- 
ment of  the  amount  found  due  to  complainant. 

To  this  bill  the  defendants  demurred,  which  demurrer 
was  overruled ;  but,  as  the  principal  cause  of  demurrer  is 
the  same  as  the  principal  errors  assigned,  we  will  consider 
them  together.  The  defendants  answered,  admitting  most 
of  the  statements  in  the  bill,  but  denying  all  knowledge  on 
the  part  of  Stout  of  the  manner  in  which  Todd  had  acquired  ' 
possession  of  the  claim,  also  denying  that  the  complainant 
had  any  right  or  title  to  the  premises,  and  admitting  that 
the  said  sum  of  $1,200  had  not  been  paid. 

To  this  answer  there  was  a  replication,  and  proofs  were 
taken  before  a  master  which  we  think  unnecessary  to  notice. 
The  decree  of  the  district  court  was  in  accordance  with  the 
prayer  of  the  bill,  that  the  complainant  have  a  lien  on  the 
premises,  and  that,  in  default  of  payment  of  the  amount 
found  due  on  the  contract  and  the  costs  of  suit,  the 
premises  be  sold,  and  out  of  the  proceeds  of  the  sale  the 
complainant's  debt  and  the  costs  be  paid,  and  the  surplus, 
if  any,  be  paid  to  the  defendant  Stout,  and  that  the  master 
should  execute  and  deliver  to  the  purchaser,  at  such  sale, 
a  good  and  sufficient  conveyance  of  the  premises  which 
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should  operate  to  convey  all  the  right,  title  and  interest  of 
the  defendants  in  and  to  the  same. 

This  decree,  we  think,  was  erroneous.  The  relation  of  the 
parties  to  this  contract  is  analogous  to  that  of  equitable 
mortgagor  and  mortgagee,  and  there  can  be  no  doubt  that 
a  court  of  chancery  has  jurisdiction  to  relieve  the  vendor 
as  well  as  the  vendee.  In  a  contract  of  this  nature, 
the  lien  which  the  vendor  has  is  in  the  nature  of  a  mort- 
gage. 1  Wash,  on  Real  Prop.  540.  As  the  title  did  not 
pass  to  the  vendee  by  the  contract,  but  remained  in  the 
vendor,  there  was  really  nothing  to  sell,  and  the  purchaser 
at  the  master's  sale  would  obtain  nothing.  The  proper 
decree  in  such  cases  is,  that  the  vendee  pay  the  money  due 
upon  the  contract  in  some  time  to  be  specified  in  the  decree, 
or,  in  default  thereof,  that  he  be  foreclosed  of  all  equity  of 
redemption  in  the  premises.  5  Wis.  598.  There  were 
other?  questions  touching  the  title  to  the  premises  which  we 
have  not  examined,  thinking,  perhaps,  that,  as  the  tenure 
by  which  lands  are  held  has  been  changed  since  the  making 
of  this  contract,  it  has  become  unnecessary. 

Decree  reversed  and  cause  remanded. 

Reversed. 


i   5ft  Fitzgerald  v.  The  People. 

20   848! 


Vrnub,  chanqs  of  —  eufflctency  of  petition.  Where  several  counties  are 
attached  for  judicial  purposes,  a  petition  for  change  of  venue,  founded 
upon  prejudice  of  the  inhabitants,  must  show  that  such  prejudice 
exists  in  all  of  the  counties  so  attached. 

Bamr  —  second  application.  A  second  application  in  the  same  cause,  for 
change  of  venue,  is  addressed  to  the  discretion  of  the  court,  and  error 
cannot  be  assigned  upon  refusal  to  grant  it. 

Jubob  —  competency  of.  A  juror  having  expressed  himself  strongly  against 
the  accused  before  trial,  the  fact  was  brought  to  the  attention  of  the 
court  upon  motion  for  a  new  trial.  Held,  that  a  new  trial  should  have 
been  allowed. 
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Error  to  District  Court,  Arapahoe  Cov/nty. 

Indictment  for  murder  upon  which  the  prisoner  was 
found  guilty.  The  counties  of  Weld  and  Douglas  were 
attached  to  the  county  of  Arapahoe  for  judicial  purposes. 
Previous  to  the  trial  in  the  court  below,  the  prisoner  moved 
for  a  change  of  venue,  upon  a  petition  setting  up  thai  the 
inhabitants  of  Arapahoe  county  were  prejudiced  against 
him,  but  no  mention  of  the  counties  of  Douglas  and  Weld 
was  made  in  this  petition.  The  motion  was  denied,  and 
the  prisoner  then  filed  an  amended  petition,  in  which  he 
alleged  that  the  inhabitants  of  all  the  counties  above  named 
were  prejudiced  against  him. 

The  motion  for  new  trial  was  supported  by  the  affidavit 
of  Geo.  Shallcross,  of  which  the  material  part  is  given  in 
the  opinion  of  the  court. 

Messrs.  Ptxbkins  &  Cook,  for  plaintiff  in  error. 

Mr.  Y.  D.  Mabkham,  for  defendants  in  error. 

Eysteb,  J.  (after  stating  the  facts).  On  his  first  assignment 
of  error  the  plaintiff  avers  that  there  was  error  in  the 
refusal  of  the  court  below  to  allow  him  a  change  of 
venue  on  his  first  petition  and  affidavit.  Upon  an 
examination  of  his  petition,  we  find,  that  he  sets  out 
only,  that  there  is  such  a  prejudice  in  the  minds  of  the  peo- 
ple of  ArapaTioe  County  against  him,  that  he  cannot  there 
expect  a  fair  and  impartial  trial.  If  there  had  been  then 
no  other  counties  attached  to  Arapahoe  county  for  judicial 
purposes,  this  petition  and  affidavit  would  have  been  suffi- 
cient, and  it  would  have  been  error  in  the  court  below  to 
have  refused  to  grant  it.  But  at  that  time  the  counties  of 
Weld  and  Douglas  were  attached  to  the  county  of 
Arapahoe  for  judicial  purposes  and,  in  pursuance  of  law, 
jurors  were  drawn  from  those  counties  as  well  as  from 
Arapahoe  county  to  make  up  the  panel  of  jurors,  and 
although  his  petition  complied  with  the  letter  of  the  law, 
we  do  not  think  it  complied  with  its  spirit,  and  we  can  see 
Vol.  L— 8 
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no  error  in  the  action  of  the  court  below  in  that  behalf. 
The  next  assignment  of  error  is,  we  think,  equally  ground- 
less. After  the  refusal  of  the  court  below  to  allow  a 
change  of  venue,  on  the  first  petition  presented,  for  the 
grounds  above  stated,  the  plaintiff  in  error  filed  a  second 
and  amended  petition  for  a  change  of  venue,  in  which  he 
supplied  the  omission  of  his  former  petition,  by  adding 
thereto  the  counties  of  Douglas  and  Weld,  and  alleged  the 
existence  of  the  prejudice  complained  of  in  his  first  peti- 
tion. This  was  only  an  amendment  of  his  first  petition. 
A  change  of  venue  under  our  statute,  when  properly  ap- 
plied for,  is  a  matter  of  right,  and  is  of  course.  The 
second  application  was  addressed  to  the  discretion  of  the 
court,  and,  we  think,  was  properly  so  addressed,  and  we 
can  see  no  error  in  its  refusal  in  this  instance  to  grant  the 
motion. 

The  third  and  last  error  is  of  a  more  important  character. 
That  the  court  below  erred  in  denying  the  motion  for  a  new 
trial,  when  it  was  shown  that  one  of  the  jurors  who  sat 
upon  the  trial  was  biased  and  prejudiced  against  the  plain- 
tiff in  error,  and  had  formed  and  expressed  an  opinion  of 
his  guilt  before  he  took  his  oath  and  seat  as  a  juror. 

This  exception,  under  all  the  circumstances  in  this  case, 
we  think  is  a  good  one,  and  on  it  this  judgment  must  be 
reversed.  Trial  by  jury  is  of  most  ancient  origin.  It  has 
always,  in  all  ages  and  countries  where  it  has  been  adopted 
and  used,  been  esteemed  and  held  to  be  one  of  the  most 
cherished  and  carefully  guarded  rights  of  the  people.  In 
magna  charta  the  right  of  trial  by  jury  was  as  earnestly 
and  as  determinedly  insisted  upon  as  the  great,  right  of 
habeas  corpus,  and  the  people  of  England  were  no  less 
jealous  and  watchful  in  guarding  and  protecting  the  purity 
of  the  jury  box  than  they  were  determined  and  earnest  in 
asserting  it  as  a  great  popular  right.  It  is,  in  the  words  of 
an  eminent  English  author,  "the  palladium  of  the  civil 
rights  of  the  people,''  and  it  is  the  boast  of  her  people  that 
their  parliaments  and  their  courts  have  always  directed 
their  best  efforts  to  maintain  its  purity.    In  our  own  land 
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of  boasted  liberty,  trial  by  jury  is  one  of  the  great  consti- 
tutional land-marks,  and  any  violation  of  the  purity  of  its 
sacred  precincts  is  looked  upon  by  all  as  a  great  crime. 
Common  custom  and  the  sanction  of  the  law  permits  a 
party  in  a  suit  to  have  a  juror  solemnly  sworn  to  make  true 
answers  to  such  questions  as  may  be  asked  of  him  touching 
his  competency  as  a  juror ;  and,  before  he  is  permitted  to  be 
sworn  as  a  juror  in  the  particular  cause,  he  is  required, 
under  the  solemnity  of  an  oath,  to  answer  all  such  reason- 
able and  proper  questions  as  may  be  ptit  to  him  touching 
his  interest,  bias  or  affection  in  the  cause,  as  to  the  parties. 
If,  upon  such  examination,  it  appears  that  the  juror  is,  from 
any  cause,  under  any  influence  of  fear,  favor  or  affection, 
or  that  he  has  in  any  way  and  on  any  cause  made  up  an 
opinion  as  to  the  merits  of  the  cause,  he  is  justly  and  prop- 
erly set  aside  by  the  court  as  an  incompetent  juror  in  that 
cause. 

An  examination  of  the  facts  complained  of  in  this  cause 
reveals  to  us  that  the  juror,  William  Morgan  (to  whom 
objection  was  made),  was  in  the  neighborhood  of  the  place 
where  the  homicide  occurred  at  the  time  of  its  occurrence, 
and  that  he  had  heard  from  different  parties  a  narration  of 
the  facts  in  the  case.  He  declares  that,  from  what  he  had 
heard  of  the  transaction,  he  had  formed  and  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the  accused.  The 
juror,  on  being  further  interrogated,  stated,  that  he  thought 
he  could  give  the  prisoner  a  fair  trial,  and,  to  a  farther 
question,  he  answered  that  he  could  give  the  accused  a  fair 
and  impartial  trial  without  being  influenced  by  that  opinion. 
Whether  the  refusal  to  permit  this  juror,  under  such  cir- 
cumstances, to  be  set  aside  for  cause,  was  error  to  reverse 
the  judgment,  we  will  not  here  decide,  but,  coupled  with 
what  was  made  apparent  to  the  court  on  the  motion  for  a 
new  trial  by  the  affidavit  of  Shallcross,  we  think  that  there 
was  error  in  the  court  below  in  refusing  to  allow  the  plain- 
tiff '  s  motion.  Shallcross  swears  that,  on  the  morning  of  the 
day  of  the  trial  and  bfefore  the  jury  were  impaneled  in  the 
cause,  "  I  heard  William  Morgan  express  strong  conviction 
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of  the  defendant's  guilt;  one  of  the  expressions  be  used 
was  this :  '  I  would  hang  the  son  of  a  bitch  on  the  evidence 
I  already  have,  unless  stronger  testimony  than  I  have  heard 
could  be  brought  in  his  favor/  and  numerous  other  senti- 
ments of  a  like  import  that  I  cannot  now  remember." 

Such  expressions,  we  think,  exhibit  malignity  and  vin- 
dictiveness  on  the  part  of  the  juror  toward  the  accused, 
inconsistent  with  the  purity  required  in  the  jury  box,  and 
we  think  that  when  the  defendant  stood  before  the  court 
with  that  uncontradicted  affidavit  in  his  hand,  and  from  the 
verge  of  the  grave  appealed  foratrial  in  his  cause  by  an 
impartial  jury,  it  was  his  right  to  be  heard,  and  the  refusal 
to  grant  him  that  right  was  such  error  as  requires  us  to 
reverse  the  judgment  of  the  court  below,  which  is  done, 
and  the  cause  is  remanded  and  a  new  trial  awarded. 

Reversed. 


Gile  v.  The  People. 

Ihstouctions  must  be  written.    Instruction*  to  the  jury  most  be  written,  and 

it  is  error  to  give  them  orally. 
Ikdictmknt.    Bubflubaor.    An  indictment  for  assault  with  intent  to  murder, 

in  which  the  word  "feloniously  "  is  unnecessarily  used,  is  good. 

Error  to  District  Court,  Arapahoe  County. 

Hallet,  C.  J.,  did  not  participate  in  the  decision. 

Mr.  Ge6.  P.  Crocker,  for  plaintiff  in  error. 

Mr.  J.  Q.  Charles,  for  defendants  in  error. 

Gorsline,  J.  The  plaintiff  in  error  was  indicted  at  the 
December  term,  1865,  of  the  district  court  of  Arapahoe 
county,  under  section  48  of  the  Laws  of  1861,  on  page  298, 
for  an  assault  with  intent  to  commit  murder,  which  was 
embraced  in  the  first  count  of  the  indictment,  and  also  for  an 
assault  with  a  deadly  weapon,  with  intent  to  inflict  a  bodily 
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injury,  which  was  contained  in  two  separate  counts.  The 
cause  was  tried  at  the  same  term  before  Justice  Gale,  then 
the  presiding  judge,  and  a  jury.  The  defendant  was 
convicted  under  the  second  and  third  counts,  and  acquitted 
under  the  first  count.  There  were  a  great  number  of  instruc- 
tions asked  for  by  the  defendant  (twenty-two  in  number), 
which  could  only  have  been  intended  to  mystify  and  per- 
plex the  jury.  This  is  a  practice  which  cannot  be  too 
strongly  condemned.  We  regret  that  we  cannot  affirm  the 
judgment  of  the  district  court,  for  we  think,  from  the  evi- 
dence given  on  the  trial,  that  the  assault  was  an  aggra- 
vated one,  and  without  any  considerable  provocation,  and 
that  substantial  justice  was  done. 

But  the  bill  of  exceptions  shows  that,  after  the  court  had 
given  instructions  to  the  jury  in  writing,  he  further  gave 
them  some  instructions  orally.  The  statute  of  1861,  page 
282,  section  28,  provides,  "that  the  district  court  in  all 
cases,  both  civil  and  criminal,  shall  only  instruct  the  petit 
jury  as  to  the  law  of  the  case,  and  such  instructions  shall 
be  reduced  to  writing,  and  may  be  taken  by  the  jury  in 
their  retirement. 

This  statute  is  mandatory,  and  we  must  submit  to  it  so 
long  as  the  legislature  suffers  it  to  remain  a  law.  Ray  v. 
Woofers,  19  HI.  82.  It  is  urged  by  the  counsel  for  the 
plaintiff  in  error  that  the  instructions  were  not  given  ver- 
bally to  the  jury,  but  that  the  court  read  to  the  jury  from 
the  statute  the  definition  of  malice.  Even  if  that  could 
obviate  the  difficulty,  still  the  record  does  not  so  allege 
the  fact  to  be,  for  it  states  that  the  instructions  were  given 
orally,  and  that  the  defendant  below  excepted  for  that  rea- 
son. One  object  of  the  statute  doubtless  is  that  the  jury 
may  have  all  the  instructions  before  them  when  they  retire 
to  consider  their  verdict,  and  in  that  view  it  can  make  but 
little  difference  whether  instructions  are  given  orally  or  read 
from  a  book,  for,  in  either  care,  they  would  be  equally  lia- 
ble to  forget  them. 

The  defendant  below  moved  the  court  to  arrest  the  judg- 
ment, because  the  indictment  charged  in  the  second  and 
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third  counts  that  the  assault  was  made  feloniously,  whereas 
by  the  statute  such  assault  is  only  made  a  misdemeanor. 

The  statute  does  declare  that  such  an  assault  shall  be 
adjudged  a  high  misdemeanor.  It  is  said  in  the  books  that 
every  felony  includes  a  high  misdemeanor,  but  probably 
the  converse  of  the  proposition  would  not  be  true.  How- 
ever, the  word  "feloniously"  may  be  regarded  as  surplus- 
age, and  not  vitiate  the  indictment.  Bess  v.  State  of  Ohio, 
5  Ham.  12. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Reversed. 


Ford  Gold  Mining  Co.  v.  Langford  et  al. 

« 

Practice  in  libw  cases.  Under  the  Mechanics'  Lien  Act  of  1864  (3d  Seas. 
103),  all  creditors  interested  in  the  premises  to  be  charged  may  have  their 
claims  adjusted  in  one  suit. 

The  better  practice  for  creditors,  who  seek  to  establish  a  lien  in  a  pending  suit, 
is  to  file  a  bill  in  the  nature  of  a  cross-bill  setting  forth  the  facts  respect- 
ing the  lien  in  the  same  way  as  if  the  bill  were  original,  and  making  the 
debtor  and  all  other  parties  to  the  suit  defendants  therein. 

In  whatever  way  creditors,  who  are  defendants  in  the  bill,  are  allowed  to 
assert  their  demands,  they  must  observe  the  same  strictness  in  pleading 
that  Is  required  of  the  party  who  institutes  the  suit. 

Jfa  defendant  creditor  sets  up  a  lien  in  his  answer,  an  opportunity  should  be 
afforded  the  debtor  and  all  other  parties  to  the  suit  to  resist  his  demand. 

Jf  the  debtor  and  the  other  parties  fail  to  answer  his  allegations  within  the 
time  fixed  by  the  court,  there  should  be  an  order  taking  the  answer  as 
confessed,  and  the  subsequent  proceedings  should  be  the  same  as  upon  a 
bUl. 

Answers  insufficient.  The  answers  in  this  case  are  Insufficient  to  support 
the  decree  in  not  showing,  1st.  The  time  when  the  contracts  were  made ; 
2d.  The  kind  of  labor  performed ;  8d.  The  quantity  of  materials  furnished ; 
and  they  contain  no  prayer  for  relief. 

Answer  without  oath.  It  may  be  doubtful  whether  complainants  can  deprive 
defendants  of  the  benefit  of  their  oaths  In  this  proceeding.  But  if  the 
oath  is  waived  and  the  answer  is  put  in  without  oath,  there  is  no  ground 
for  complaint.  , 

Although  the  sufficiency  of  the  bill  was  not  questioned,  the  decree  was  wholly 
reversed,  in  order  that  the  district  court  might  have  full  control  of  the 
cause. 
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Error  to  District  Ootvrt,  Gilpin  County. 
Messrs.  Remine  &  Hulett,  for  plaintiff  in  error. 
Mr.  E.  T.  Wells,  for  defendants  in  error. 

Hallett,  C.  J.  Langford,  Marshall  and  the  Lees  com- 
menced proceedings  in  the  district  court  of  Gilpin  county 
to  enforce  a  mechanics'  lien  upon  certain  property  of  the 
plaintiff  in  error.  Under  a  charge  that  they  had,  or  claimed 
to  have,  some  interest  in  the  premises  or  a  lien  thereon, 
several  persons  were  made  defendants  in  the  bill  with  the 
plaintiff  in  error,  and  the  oaths  of  defendants  to  their 
answers  were  waived.  Some  of  the  defendants  answered 
under  oath,  and  others  without  oath,  responding  to  the 
allegations  of  the  bill,  and  asserting  liens  upon  the  premises 
therein  described.  The  bill  was  taken  as  confessed,  and  a 
decree  was  entered  in  favor  of  the  complainants  therein  and 
in  favor  of  those  defendants  who,  in  their  answers,  claimed 
liens  upon  the  premises,  establishing  such  liens. 

It  is  assigned  for  error  that  there  was  no  service  upon  the 
plaintiff  in  error  in  the  court  below,  but  this  was  not  relied 
upon  in  argument,  and  we  have  not  discovered  any  defect 
in  the  service. 

Other  questions  are  presented  by  the  assignment  of  errors, 
but  we  shall  notice  those  only  which  relate  to  the  sufficiency 
of  the  pleadings. 

This  proceeding  is  founded  upon  the  act  of  1864,  to  create 
a  lien  in  favor  of  mechanics  and  others  in  certain  cases. 
By  the  twenty-fifth  section  of  the  act  it  appears  that,  in 
suits  instituted  under  its  provisions,  all  persons  interested 
in  the  property  charged  with  the  lien  may  be  made  parties, 
and  if  they  are  not  made  parties,  by  the  nineteenth  section 
they  may,  on  application  to  the  court  at  any  time  before 
judgment,  become  parties.  By  the  twenty-fourth  section, 
creditors  are  allowed  to  contest  each  other's  right  as  to  the  lien 
and  as  to  the  amount  due,  and,  by  the  tenth  section,  lien 
creditors  are  to  share  jW0  rata  in  the  proceeds  of  the  property, 
and  the  court  is  to  ascertain  what  amount  shall  be  paid  to  each. 
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From  these  and  other  provisions  of  the  act,  it  appears  that 
all  creditors  who  are  interested  in  the  premises  to  be  charged 
with  a  lien  may  have  their  claims  adjusted  in  one  suit. 
The  party  who  initiates  the  proceeding  is  required  to  com- 
mence by  bill  or  petition  containing  a  brief  statement  of  the 
contract  or  agreement  out  of  which  the  lien  arises,  a  descrip- 
tion of  the  premises  subject  to  the  lien,  the  amount  claimed 
to  be  due,  and  all  facts  necessary  to  establish  the  lien  under 
the  act.  In  what  way  creditors,  who  are  made  defendants 
to  the  bill,  or  who  become  parties  to  the  suit  upon  their  own 
application,  are  to  proceed  to  establish  their  demands,  is 
not  pointed  out  by  the  statute. 

In  the  State  of  Illinois,  under  a  statute  containing  provis- 
ions similar  to  those  we  are  considering,  it  seems  that  lien 
creditors  are  allowed  to  assert  their  demands  in  a  suit  pend- 
ing by  answer  and  by  what  is  singularly  and,  perhaps,  inap- 
propriately called  a  bill  of  interpleader.  Power  et  al.  v.  Jfb- 
Cord  et  al.,  36  HI.  214 ;  Martin  et  al.  v.  Ever  sal  et  <d.,  id.  222. 

In  whatever  way  lien  creditors,  who  are  made  defendants 
in  the  bill,  are  allowed  to  assert  their  demands,  it  seems  to 
us  that  they  ought  to  be  held  to  the  same  strictness  in 
pleading  that  is  required  of  the  party  who  institutes  the 
suit.  All  creditors  ought  to  stand  upon  the  same  footing, 
and,  whether  they  are  complainants  or  defendants,  they 
should  establish  their  demands  according  to  the  statute. 
Perhaps  the  pleading  adopted  by  a  creditor  who  seeks  to 
establish  a  lien  in  a  pending  suit  is  not  material  to  the 
rights  of  the  several  parties  in  interest,  but  we  think  that 
much  confusion  may  be  avoided  by  requiring  every  such 
creditor  to  file  a  bill  in  the  nature  of  a  cross-bill,  setting 
forth  the  facts  respecting  the  lien  in  the  same  way  as  if  the 
bill  were  original,  and  making  the  debtor  and  all  other  par- 
ties to  the  suit  defendants  therein.  In  this  mode  of  pro- 
ceeding an  opportunity  would  be  given  the  debtor  and  all 
other  parties  to  contest  the  petitioner' s  right  to  recover,  and 
this  opportunity  must  be  given  in  whatever  way  the  claim 
is  asserted.  We  are  not  prepared  to  say  that  a  defendant, 
who  is  a  lien  creditor,  may  not  present  his  lien  in  his  answer, 
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but  if  he  do  so,  as  to  the  lien,  his  answer  must  be  substan- 
tially a  bill.  He  must  set  forth  the  facts  upon  which  he 
relies  to  establish  his  lien  with  the  same  particularity  as  if 
the  proceedings  had  been  instituted  by  him.  He  must 
require  the  debtor  and  the  other  parties  to  the  suit  to 
answer  his  answer,  and  he  must  regularly  pray  for  the 
relief  which  he  seeks.  If  the  debtor  and  the  other  parties 
fail  to  answer  his  allegations  within  the  time  fixed  by  the 
court,  there  should  be  an  order  taking  the  answer  in  which 
the  lien  is  set  up  as  confessed,  and  the  subsequent  proceed- 
ings should  be  the  same  as  upon  a  bill.  In  no  other  way  can 
an  opportunity  be  given  the  debtor  and  the  other  parties  in- 
terested in  the  premises  to  resist  the  demand  which  the  peti- 
tioner seeks  to  establish,  and  the  right  so  to  resist  is  secured 
to  them  by  the  statute  and  rests  upon  the  principles  of  justice. 
The  defendants,  who  sought  to  establish  liens  in  this 
action,  have  not,  in  their  answers,  stated  sufficient  facts  to 
sustain  the  decree.  In  no  instance  is  the  time  when  the 
contract  or  agreement  was  made  stated  in  the  answer.  In 
those  cases  in  which  the  parties  claim  a  lien  for  labor  per- 
formed, there  is  a  general  allegation  that  labor  was  per- 
formed in  erecting  and  constructing  the  mill.  This  is  not 
sufficient.  The  court  should  be  informed  whether  the  party 
labored  as  carpenter,  mason  or  otherwise,  in  order  that  it 
may  be  seen  whether  he  is  entitled  to  a  lien.  In  the  answer 
of  Bell  &  Scott,  the  quantity  of  fire-brick  clay  and  tile  fur- 
nished by  them  is  not  stated.  There  is  no  prayer  for  relief 
in  these  answers.  The  parties  ask  that  the  court  will  pro- 
tect their  rights,  but  they  do  not  ask  that  their  liens  may 
be  established,  that  the  amounts  due  them  may  be  ascer- 
tained, or  that  the  premises  may  be  sold.  Possibly  a 
careful  examination  would  reveal  other  defects  in  these 
answers,  but  it  is  unnecessary  to  look  further.  It  does  not 
appear  that  any  opportunity  was  given  the  plaintiff  in  error 
to  contest  the  liens  set  up  in  these  answers.  These  defend- 
ants, who  claimed  liens,  equally  with  the  complainants  in 
the  bill,  were  seeking  to  establish  demands  against  the 

plaintiff  in  error.    Nominally  defendants,  they  were,  in 
Vol.  I.— 9 
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fact,  complainants,  and  should  have  been  regarded  as  com- 
plainants in  so  far  as  their  action  was  adverse  to  the 
plaintiff  in  error. 

It  is  assigned  for  error,  that  some  of  the  answers  of 
defendants  were  put  in  without  oath.  Under  this  statute, 
it  may  be  doubtful  whether  complainants,  by  waiving  the 
oath  of  defendants  to  their  answer,  can  deprive  defendants 
of  the  benefit  of  their  oath  if  the  defendants  put  in  their 
answer  under  oath.  If  Complainants  waive  the  oath,  and 
defendants  accept  the  waiver  by  putting  in  the  answer  with- 
out oath,  it  is  difficult  to  perceive  upon  what  principle  the 
proceedings  can  be  regarded  as  erroneous.  By  consent  of 
parties,  an  answer  may  be  put  in  without  oath,  but  an  order 
of  the  court  should  be  obtained  for  that  purpose.  1  Daniel's 
Ch.  Prac.  (3d  Am.  ed.)  748.  No  order  of  the  court,  allow- 
ing the  defendants  to  answer  without  oath,  was  obtained  in 
this  cause,  but,  as  the  court  received  and  acted  upon  the 
answers,  probably  we  should  not,  for  that  reason  alone, 
reverse  the  decree.  What  we  have  said  upon  this  point 
applies  to  those  portions  of  the  answers  only  which  are 
responsive  to  the  complainant's  bill.  We  have  seen  that, 
in  so  far  as  the  answers  relate  to  the  liens  of  the  defendants, 
they  are  in  the  nature  of  bills  of  complaint  Now  the 
statute  does  not  require  that  the  bill  shall  be  sworn  to,  and 
when  the  lien  is  set  up  in  another  pleading,  there  is  no 
greater  reason  why  the  pleading  should  be  under  oath  than 
when  the  lien  is  set  up  in  a  bill. 

Because  of  the  insufficiency  of  the  answers  in  respect  to 
the  substantial  allegations  therein,  this  decree  must  be 
reversed.  No  question  is  made  in  the  assignment  of  error 
as  to  the  sufficiency  of  the  bill,  and  we  are  asked  to  affirm 
the  decree  as  to  the  complainants  therein.  We  think  that 
the  cause  should  be  fully  under  the  control  of  the  court 
below,  that  the  rights  of  all  parties  may  be  adjusted,  and 
therefore  the  decree  is  wholly  reversed  and  the  cause 
remanded  for  further  proceedings  according  to  the  views 
herein  expressed. 

Reversed. 
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Jones  et  al.  v.  Stevens. 

Practice— Apfkabaitcb  cures  defective  summons.  Defendants  who  appear 
and  move  a  continuance  of  the  cause  waive  defects  in  the  summons. 

Practice— Damages  must  be  assessed  by  jury  in  certain  eases.  In  an  action 
of  trespass  to  recover  damages  for  diverting  water  from  an  irrigating 
ditch,  if  the  defendants  are  defaulted,  the  damages  must  be  assessed  by 
a  jury. 

Error  to  Probate  Courts  Jqffer&on  County. 

Hallett,  C.  J.,  did  not  participate  in  the  decision. 

Mr.  J.  B.  Smith  and  Mr.  G.  F.  Crocker,  for  plaintiffs  in 
error. 

Mr.  Alfred  Sayre,  for  defendant  in  error. 

Per  Curiam.  The  defendant  in  error,  who  was  the 
plaintiff  below,  brought  his  action  to  the  January  term,  1866. 

At  that  term,  the  defendants  below  appeared  and  moved 
the  court  to  continue  the  case  upon  affidavit  filed,  which 
continuance  was  granted  at  the  costs  of  the  applicants.  v  At 
the  February  term  following,  the  plaintiffs  in  error  filed  a 
motion  to  dismiss  the  cause,  which  was  overruled  by  the 
court.  The  case  was  then  continued  at  the  instance  of  the 
court  At  the  April  term  following,  the  attorneys  of  Jones 
came  and  withdrew  their  appearance,  whereupon  the  attor- 
ney of  Stevens  took  judgment  for  want  of  a  plea,  and  the 
court  proceeded  to  assess  the  damages  without  having  sum- 
moned a  jury  for  that  purpose. 

It  is  claimed  by  the  plaintiffs  in  error,  that  the  original 
writ  having  been  signed  by  A.  O.  Patterson,  as  deputy  to 
the  county  clerk,  Carpenter,  is  void  because  no  deputy  was 
authorized  to  act  in  this  behalf  as  clerk  of  the  probate 
court.  We  do  not  think  it  necessary  to  inquire  into  this 
question,  because  whether  the  process  was  void  or  voidable 
only,  inasmuch  as  the  plaintiffs  appeared  in  the  cause  and 
moved  a  continuance  of  the  case,  they  must  be  held  to  have 
waived  any  irregularity  in  the  process.    The  purpose  of 
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process,  like  that  of  a  summons,  is  to  bring  the  parties  into 
court  and  advise  them  in  brief  of  the  nature  of  the  proceedings 
against  them.  It  is  essential  that  objection  be  made  to  the 
process  at  the  earliest  time  when  they  shall  appear  in  court 
in  response  to  the  summons.  If  they  can  take  any  other 
steps  in  the  cause,  and  claim  afterward  to  object  to  the 
validity  of  the  process,  they  can  do  so  through  all  the 
stages  of  the  cause  up  to  the  time  of  the  verdict,  until  the 
error  or  irregularity  will  be  cured  by  the  verdict.  Here 
they  moved  a  continuance  upon  affidavit  and  it  was 
allowed. 

In  the  interval  between  the  terms  of  the  court,  an  alias 
summons  might  have  been  obtained,  and  the  parties  brought 
into  court  by  process  not  liable  to  the  objection  insisted  upon. 
The  case  in  6  Blackf.  557,  appears  to  have  been  decided 
upon  the  ground  that  a  voluntary  appearance  can  be  with- 
drawn at  any  time,  a  doctrine  condemned  by  a  majority  of 
the  court  in  Dana  et  ah  v.  Adams,  13  111.  693.  In  this  case 
the  appearance  was  withdrawn,  and  we  are  urged  to  pre- 
sume that  the  withdrawal  was  with  the  leave  of  the  court. 
But  we  incline  to  think  that  there  was  no  leave  of  the  court 
given  in  the  premises,  but  that  the  court  recorded  the  with- 
drawal as  a  faithful  record  of  the  proceedings,  without 
either  assenting  or  denying  the  right  of  withdrawal.  The 
defendants  below  took  all  the  responsibilities  of  their  own 
act,  and  not  having  asked  the  leave  of  the  court  to  with- 
draw their  appearance,  it  must  be  presumed  they  did  it  at 
their  own  responsibility  as  to  the  consequences. 

In  the  case  of  Eastern  et  al.  v.  Altum,  1  Scam.  250,  and 
authorities  there  cited,  it  is  held,  that  whether  the  writ  be 
void  or  not,  the  defendant  took  such  steps  that  he  was 
regularly  in  court  whether  there  was  process  or  not. 

The  next  point  claimed  as  error  is,  that  the  court  pro- 
ceeded after  judgment,  in  default  of  a  plea,  to  assess  the 
plaintiff's  damages  without  a  venire  for  a  jury.  In  all 
cases  at  common  law,  where  judgment  is  entered  upon 
default,  a  writ  of  inquiry  was  necessary  to  ascertain  the 
measure  of  damages  due  to  the  party  complainant.    Our 
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statute,  section  6,  acts  of  1861 ,  page  279,  so  changed  the 
common-law  rule  as  to  permit  the  clerk  to  assess  the 
damages  in  cases  where  the  action  is  brought  upon  an 
instrument  in  writing  for  the  payment  of  money  only,  and 
when  the  damages  rest  in  computation.  In  this  case  the 
suit  was  brought  to  recover  damages  in  an  action  of  tres- 
pass on  the  case  for  obstructing  and  diverting  a  water-course 
or  ditch  from  the  lands  of  Isaac  Stevens.  The  act  of  the 
legislative  assembly  of  1864,  section  6,  page  118,  provides, 
that  the  probate  courts  shall  be  governed  by  the  rules  of 
practice  prescribed  for  the  district  courts,  and  the  rule  of 
practice  in  the  assessment  of  damages  in  the  district  court 
by  the  clerk  is  limited  to  cases  where  the  action  is  brought 
upon  a  penal  bond  or  an  instrument  of  writing  for  the  pay- 
ment of  money  only,  resting  in  computation. 

But  it  is  claimed  that,  by  the  tenth  section  of  the  act  con- 
cerning probate  courts  and  justices  of  the  peace  in  certain 
counties  (page  119,  Sess.  Laws  of  1864),  that  no  jurors  shall 
be  summoned  to  the  terras  of  the  probate  courts  as  is 
required  before  the  district  courts,  but  that,  in  all  cases,  if 
either  party  shall  demand  a  jury,  a  venire  shall  issue  as  in 
cases  before  justices  of  the  peace. 

We  cannot  think  that  this  section  can  be  construed  to 
authorize  the  assessment  of  damages  by  the  clerk  or  the 
court  in  any  other  cases  except  when  the  damages  rest  in 
computation  as  heretofore  mentioned.  It  was  obviously 
the  duty  of  Stevens  to  demand  a  jury  in  a  case  where  the 
clerk,  or  the  court  acting  as  its  own  clerk,  could  not  assess 
the  damages  by  the  practice  or  rules  of  the  common  law. 
Stevens,  not  having  demanded  a  jury,  as  he  had  a  right  to 
do,  to  assess  the  damages,  and  the  court,  without  authority 
by  statute  or  common  law,  having  done  so,  is  clearly  error. 

The  probate  court,  by  the  terms  of  the  amendatory  act  of 
3d  March,  1863,  possessed  full  common-law  jurisdiction. 
A  venire  to  the  sheriff  to  have  a  jury  to  assess  the  damages 
of  Stevens,  according  to  the  practice  of  the  courts  of  com- 
mon law,  was  the  true  mode  of  procedure  in  this  case, 
because  the  defendant,  Jones,  could  not  be  taken  to  have 
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waived  the  assessment  by  a  jury,  inasmuch  as  he  was  not 

present  in  court  contesting  the  case.    The  act  of  1864,  tenth 

flection,  only  provides  that  no  jurors  shall  be  summoned  to 

the  terms  of  the  probate  court,  etc.    We  -think  that,  in  the 

absence  of  the  defendants,  Stevens  should  have  demanded 

a  jury,  not  in  virtue  of  the  tenth  section  aforesaid,  but  under 

the  practice  of  the  district  courts,  as  is  provided  in  section 

15   of  the  practice  act,  and  that,  without  that  demand, 

it  was  the  duty  of  the  court  to  have  awarded  the  venire. 

When  both  parties  are  present  in  court,  and  neither  demand 

a  jury  to  assess  the  damages,  and  defendants  tacitly  submit 

to  the  finding  of  the  court  without  objection,  is  quite 

another  question. 

By  the  Court.    Judgment  reversed  with  costs,  and  cause 

remanded. 

Reversed. 


Kurtz  z>.  Simonton. 

Bill  of  Exokptiohb — when  neesuary.  Instructions  to  the  jury  and  a  motion 
for  new  trial  must  be  preserved  in  the  record  by  bill  of  exceptions,  and, 
if  not  so  preserved,  error  cannot  be  assigned  upon  them. 

Error  to  District  Court,  Arapahoe  County. 

The  chief  justice  did  not  participate  in  the  decision  of 
this  cause. 

Mr.  S.  E.  Browne,  for  plaintiff  in  error. 

Mr.  Alfred  Satre  and  Mr.  John  P.  Bostwiok,  for 
defendant  in  error. 

Gorsline,  J.  There  are  various  errors  assigned  by  the 
counsel  for  the  plaintiff  in  error,  but  they  all,  except  the 
last,  are  to  instructions  given  by  the  court  to  the  jury,  or 
for  refusal  to  instruct  as  requested.  The  last  error  assigned 
is  for  overruling  the  motion  for  a  new  trial.  As  these 
different  causes,  assigned  as  errors,  have  not  been  properly 
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presented  by  a  bill  of  exceptions,  signed  and  sealed  by  the 
judge  before  whom  the  cause  was  tried,  they  become  no 
part  of  the  record,  and  cannot  be  considered  in  this  court. 
In  Thompson  v.  Riggs,  5  Wall.  663,  which  is  a  case  very 
similar  to  this,  the  whole  doctrine  in  regard  to  bills  of 
exceptions  is  very  clearly  and  forcibly  stated.  As  it  is  pre- 
sumed, prima  facte,  that  the  judgment  is  correct)  it  must 

be  affirmed. 

Affirmed. 


Langley  et  al.  v.  Grill  et  al. 

Rjscobd  of  verdict  of  jury,  A  copy  of  the  verdict  of  a  jury,  inserted  in  the 
transcript  of  the  record,  will  not  be  received  to  contradict  the  record  of 
the  verdict  given  in  the  proceedings  of  the  court. 

Sheriff' 8  beturx.  A  return  to  a  summons  "  I  have  duly  served  the  within 
by  reading  the  same  to  the  within-named  John  C.  Bruce  and  John  H. 
Langley  not  found  in  my  county,  as  I  am  therein  commanded,"  is  ambig- 
uous, and  should  not  be  received. 

CoEVTBJjcmon  of  the  toord  "defendants"  The  word  "defendants/'  used  in 
the  record  of  a  judgment  in  a  cause  where  there  are  two  defendants,  will 
be  regarded  as  referring  to  both  of  them,  although  one  of  them  has  not 
been  served  with  process.  / 

Judgment  against  party  not  served.  It  Is  error  to  enter  judgment  against  a 
party  not  served  with  process. 

Judgment — partial  reversal.  A  judgment  will  not  be  reversed  in  part  and 
affirmed  in  part. 

Error  to  District  Court,  Gilpin  County. 
Messrs.  Remote  &  Hulett,  for  plaintiffs  in  error. 
Mr.  L.  C.  Rockwell,  for  defendants  in  error. 

Hallett,  C.  J.  This  was  an  action  of  covenant,  com- 
menced by  the  defendants  in  error  against  the  plaintiffs  in 
error,  in  the  district  court  of  Gilpin  county. 

The  sheriff's  return  upon  the  summons  is  as  follows : 

"I  haye  duly  served  the  within  by  reading  the  same  to  the 
within-named  John  G.  Bruce  and  John  H.  Langley  not  found  in 
my  county,  as  I  am  therein  commanded." 
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At  the  July  term,  1866,  of  the  district  court,  Bruce  was 
defaulted,  and,  upon  a  subsequent  day  of  the  term,  the 
damages  were  assessed  by  a  jury  and  judgment  entered 
against  the  defendants,  without  naming  either  of  them,  and 
the  word  "  defendants"  being  in  the  plural  number. 

The  first  of  the  errors  assigned  questions  the  regularity 
of  the  verdict,  alleging  that  it  was  given  in  another  cause. 
The  verdict  set  forth  in  the  proceedings  of  the  court,  which 
we  must  regard  as  the  true  verdict,  appears  to  have  been 
given  in  the  cause,  and  this  is  sufficient.  The  clerk  has 
inserted  in  the  transcript  what  he  calls  a  full  copy  of  the 
verdict,  to  which,  evidently,  the  objection  of  the  plaintiff  in 
error  is  directed.  This  copy  is  in  no  way  authenticated. 
The  record  gives  the  verdict  and  we  cannot  receive  the  copy 
for  the  purpose  of  contradicting  the  record. 

It  is  also  assigned  for  error  that  the  court  below  had  not 
jurisdiction  of  the  person  of  Langley.  There  was  no 
appearance  by  the  defendants  in  that  court,  and  we  must 
therefore  look  at  the  return  upon  the  summons  to  determine 
this  question.  It  is  difficult  to  ascertain  from  this  return 
whether  the  sheriff  served  the  summons  upon  both  Langley 
and  Bruce  or  upon  either  one  of  them.  It  is  first  stated 
that  service  was  made  upon  both  defendants,  and  to  this  are 
added  the  words  "  not  found  in  my  county,"  which  seem 
to  contradict  what  is  before  stated.  An  officer,  to  whom 
process  is  directed,  is  required  to  state  clearly  and  explicitly 
the  time  and  manner  of  executing  it,  and  a  return  such  as 
this,  which  leaves  the  mind  in  doubt  as  to  what  has  been 
done  by  the  officer,  should  not  be  received.  Assuming, 
however,  as  the  parties  in  this  cause  have  assumed  in  argu- 
ment, that  this  return  shows  service  upon  Bruce  and  that 
Langley  was  not  found,  is  the  judgment  of  the  district  court 
erroneous  ?  It  is  said  that  this  is  to  be  regarded  as  a  judg- 
ment against  Bruce  alone,  but  we  are  unable  to  assent  to 
this  proposition. 

The  judgment  stands  against  the  defendants,  and  we 
know  of  no  rule  of  construction  which  will  allow  us  to  say 
that  the  word  "  defendants  "  includes  but  one.     This  judg- 
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ment  certainly  stands  against  both  of  the  defendants,  and  a 
judgment  against  two,  when  one  only  is  served  with  process, 
is  erroneous.  Swift  et  al.  v.  Oreen  et  aZ.,  20  111.  173.  The 
weight  of  authority  is  against  the  doctrine  laid  down  in 
some  of  the  cases  cited  by  defendants  in  error,  that  a  judg- 
ment may  be  reversed  in  part  and  affirmed  in  part.  Arnold 
et  al.  v.  Stanford,  14  Johns.  417. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded. 

Heversed. 


Cheney  v.  Barber. 

Evidence  —  Contbact  must  be  proved  as  laid.  Where  money  was  to  be 
paid  upon  the  sale  of  certain  mining  property,  the  plaintiff  must  show 
that  the  property  has  been  sold  before  he  can  recover. 

Appeal  from  District  Court,  Gilpin  County. 

The  action  was  assumpsit  upon  the  following  instrument : 

"  $600. 

Four  months  after  date,  for  value  received,  we  jointly  and  severally 
promise  to  pay  J.  E.  Barber,  or  order,  six  hundred  dollars. 

October  3d,  1863.  William  S.  Kockwbll. 

Hazen  Cheney,  Su'ty." 

"  In  consideration  of  the  above  sum,  being  without  interest,  we 
promise  and  agree  that  should  William  S.  Rockwell,  one  of  the 
signers  hereto,  effect  a  sale,  at  the  east  or  elsewhere,  of  certain  min- 
ing property  on  the  Bobtail  lode,  and  receive  his  pay  therefor,  that 
we  will  pay  an  additional  six  hundred  dollars. 

October  3d,  1863.  William  S.  Rockwell. 

Hazen  Cheney,  Su'ty." 

In  the  first  count  of  the  declaration,  it  was  alleged  that 

the  property  referred  to  in  the  second  part  of  the  agreement 

was  sixty-six  and  two-thirds  feet  off  the  east  end  of  claim 

No.  1,  and  twenty  feet  off  the  west  end  of  claim  No.  2,  east 

of  Discovery  claim  on  the  Bobtail  lode,  and  that  Rockwell 

had  made  sale  of  the  property  and  received  pay  therefor. 
Vol.  L— 10 
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In  the  second  count  it  was  alleged  that  the  property  referred 
to  in  the  second  part  of  the  agreement  was  sixty-six  and 
two-thirds  feet  off  the  east  end  of  claim  No.  1,  east  of  Dis- 
covery claim  on  said  Bobtail  lode,  and  that  Rockwell  had 
sold  it  and  received  pay  therefor.  There  was  judgment  for 
the  plaintiff  below  against  Cheney,  who  alone  had  been 
served  with  process. 

Messrs.  W.  S.  and  L.  C.  Rockwell,  for  appellant. 

Messrs.  Johnson  &  Teller,  for  appellee. 

Hallett,  C.  J.  The  appellee  declared  for  two*  snms  of 
$600  each,  one  of  which  was  payable  if  Rockwell  should 
sell  certain  premises  on  the  Bobtail  lode,  which  are  described 
in  the  declaration.  There  is  no  evidence  that  these  premises 
were  sold.  One  witness  swears  that  Rockwell  had  property 
on  the  Bobtail  lode  to  sell  for  several  parties,  and  another 
testifies  to  an  admission  by  appellant  that  some  property  on 
the  Bobtail  lode  had  been  sold,  but  it  does  not  appear  that 
the  premises  described  in  the  declaration  were  sold.  The 
contract  should  have  been  proved  as  laid.  The  judgment 
of  the  district  court  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial 

Reversed. 


Kinnear,  Adm'r  of  Strope,  v.  Tucker  et  aL 

Bill  of  Exceptions  — defective.  If  evidence,  offered  by  a  defendant  to  dis- 
prove the  plaintiff's  case,  is  excluded  by  the  court,  the  bill  of  exceptions 
should  contain  the  evidence  given  on  behalf  of  the  plaintiff,  in  order  that 
this  court  may  determine  the  relevancy  of  the  evidence  so  excluded. 

Pbbbumftion  in  favor  of  judgment.  It  must  be  shown  affirmatively  that  the 
district  court  erred ;  this  court  will  not  presume  it. 

Error  to  District  Court,  Jefferson  County. 

Defendants  in  error  sued  Strope  in  the  district  court  of 
Jefferson  county,  and  declared  specially  upon  a  failure  to 
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return  certain  cattle,  and  added  the  common  counts.  Upon 
the  trial  below,  Strope  offered  in  evidence  certain  orders 
and  receipts  for  cattle,  signed  by  one  or  both  of  the  defend- 
ants in  error.  The  evidence  given  on  behalf  of  defendants 
in  error  in  the  court  below  was  not  embodied  in  the  bill  of 
exceptions. 

Mr.  L.  B.  France,  for  plaintiff  in  error. 

Messrs.  J.  Bright  Smith  and  George  F.  Crocker,  for 
defendants  in  error. 

Hallett,  C.  J.  We  are  asked  to  reverse  this  judgment 
because  the  district  court  improperly  excluded  from  the 
jury  certain  evidence  offered  by  the  defendant  in  that  court. 
There  is  nothing  in  the  bill  of  exceptions,  except  the  evi- 
dence, which  was  offered  and  rejected. 

As  all  the  evidence  given  upon  the  trial  below  is  not 
before  us,  we  are  unable  to  say  whether  the  evidence  con- 
tained in  the  bill  of  exceptions  was  properly  excluded. 
It  must  be  shown  affirmatively  that  the  court  below  erred ; 
we  cannot  presume  it.    Ballance  v.  Leonard,  37  111.  43. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Anthony  v.  Estabrook. 

Agbnt — what  declarations  wiU  bind  principal.  Declarations  of  an  agent 
are  not  admissible  in  evidence  against  his  principal  if  made  after  the 
transaction  to  which  they  refer. 

Where  a  horse  was  hired  to  go  a  journey  and  died  on  the  way,  declarations  of 
the  driver,  who  was  the  agent  of  the  hirer,  made  after  the  death  of  the 
horse  and  after  the  driver  had  retained  from  the  journey,  are  not  admis- 
sible to  charge  the  hirer. 

Appeal  from  District  Court,  Arapaltoe  County. 

Action  on  the  case  to  recover  the  value  of  a  horse. 
There  was  evidence  to  the  effect  that  appellee  kept  a  livery 
stable  in  Denver,  and  that  appellant  hired  a  team  from  him 
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to  be  driven  to  Box  Elder,  a  distance  of  nineteen  miles  from 
Denver,  and  return.  That  appellant  put  William  T.  Short- 
ridge  in  charge  of  the  team,  who  drove  it  to  Living  Springs, 
which  was  much  farther  from  Denver  than  Box  Elder. 

Alexander  Davidson,  a  witness  introduced  by  appellee, 
testified  to  declaration  made  by  Shortridge  as  follows :  "  He 
said  they  were  a  good  team  and  that  he  lost  one  of  the 
horses ;  that  he  died  on  the  road  side ;  he  said  he  died  this 
side  of  Living  Springs,  as  he  was  returning  from  Living 
Springs. 

Shortridge  made  this  statement  to  me,  I  think,  the  second 
day  after  he  went  out  with  the  team.  It  was  after  he  got 
back.    I  do  not  know  it  was  the  same  day  he  got  back." 

On  cross-examination  the  witness  stated:  " Shortridge 
told  me  something  about  the  horse  taking  sick  and  bloating 
up.    He  said  he  took  all  the  care  of  the  horse  he  could." 

Duncan  Merritt,  a  witness  on  behalf  of  appellee,  testified : 
"I  heard  conversation  between  Mr.  Shortridge,  on  his 
return,  and  plaintiff.  Estabrook  asked  Shortridge  how 
came  the  horse  to  die,  and  he  told  him  Anthony  told  him  it 
was  a  good  team  and  to  put  them  through,  and  Shortridge 
said  he  was  drinking  and  it  did  not  make  any  difference 
with  him,  that  Anthony  was  responsible.  Shortridge  said 
he  drove  that  evening  to  Living  Springs.  He  said  he  left 
the  horse  on  the  side  of  the  road  dead  as  he  started  back.*' 

The  verdict  was  for  the  plaintiff  below. 

Mr.  J.  Bright  Smith  and  Mr.  George  F.  Crocker,  for 
appellant. 

Messrs.  Charles  &  Elbert,  for  appellee. 

Hallett,  C.  J.  It  is  clear  that  the  declarations  of  an 
agent,  if  introduced  for  the  purpose  of  binding  his  princi- 
pal, must  have  been  made  at  the  time  of  the  transaction  to 
which  they  relate,  and  not  afterward.  Fairlee  v.  Hastings, 
10  Vesey,  123;  Corbin  v.  Adams,  6  Cush.  93;  Lvby  v. 
Hudson  River  R.  R.  Co.,  17  N.  Y.  131. 

It  appears  that  Shortridge  was  employed  to  go  a  journey 
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for  appellant,  for  which  purpose  a  team  was  hired  by  the 
latter  from  appellee.  After  an  absence  of  two  days,  Short- 
ridge  returned  with  but  one  of  the  horses  which  he  had 
taken  away,  saying  that  the  missing  horse  had  died  on  the 
road,  and  giving  some  incidents  of  the  trip.  Evidence  of 
these  declarations  of  Shortridge  was  admitted  in  the  court 
below  for  the  purpose  of  charging  appellant,  and,  we  think, 
improperly  admitted.  The  horse  died  during  the  journey 
of  Shortridge,  and  these  declarations  were  not  made  until 
after  his  return,  and  therefore  they  were  not  contempora- 
neous with  the  loss  of  the  horse  to  which  they  referred. 
With  the  death  of  the  horse  the  liability  of  the  appellant, 
if  any  exists,  became  fixed,  and  he  is  not  to  be  charged 
upon  any  statements  made  by  Shortridge  after  that  event 
took  place.  The  rule  governing  this  question,  and  the 
principles  upon  which  it  rests,  are  so  fully  declared  in  the 
cases  above  cited  that  any  discussion  of  it  here  would  be 
out  of  place. 

It  is  objected  that  the  evidence  does  not  support  the 
declaration,  inasmuch  as  it  shows  a  hiring  of  two  horses 
and  a  buggy,  whereas  the  declaration  speaks  of  the  hiring 
of  one  horse  only.  It  is  to  be  observed  that  the  third  count 
of  the  declaration  contains  no  mention  of  any  hiring  what- 
ever, but  in  that  count  it  is  simply  alleged  that  the  defend- 
ant had  the  care  of  a  certain  other  horse,  etc.  For  aught 
that  appears,  the  evidence  was  given  under  the  third  count, 
to  which  we  perceive  no  objection.  For  the  reason  first 
stated,  however,  the  judgment  must  be  reversed,  with  costs, 
and  the  cause  will  be  remanded. 

Reversed. 


Paton  v.  The  People. 

Statute  ikopebativib.  The  thirteenth  section  of  the  act  of  1861  (1  Seas.  71), 
concerning  licenses,  was  never  effectual  for  any  purpose. 

License,  general  law  not  affected  by  charter  of  Black  Hawk.  The  act  incor- 
porating the  city  of  Black  Hawk,  and  conferring  power  upon  the  authorities 
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of  that  city  to  license  the  sale  of  spirituous  liquors  (8  Sees.  238),  does)  not 
affect  the  act  of  1861  (1  Sess.  89)  as  amended,  which  confers  like  power 
upon  the  board  of  county  commissioners. 
License  issued  by  city  no  defense  to  prosecution  under  general  law.  In  an 
indictment,  under  the  act  of  1861  concerning  licenses,  for  selling  spirituous 
liquors  without  license  within  the  limits  of  the  city  of  Black  Hawk,  a 
license  issued  under  the  charter  and  ordinances  of  that  city  cannot  be 
shown  in  defense. 

Appeal  from  District  Court,  Oilpin  County. 

The  act  of  1861,  section  8  (1  Sess.  70),  provides  that  the 
board  of  county  commissioners  may  grant  licenses  to  keep 
saloons,  hotels,  public  houses  or  groceries  upon  conditions 
named,  and  section  12  defines  a  grocery  to  be  a  place  where 
spirituous  or  vinous  liquors  are  retailed  by  less  quantities 
than  one  quart.  Section  2  of  the  act  of  1862  (2  Sess.  78) 
provides  a  penalty  for  carrying  on  the  business  named 
without  such  license.  The  act  incorporating  the  city  of 
Black  Hawk  (3  Sess.  233)  contained,  among  other  powers 
conferred  on  the  city  council,  the  following : 

"  Section  45.  To  license,  restrain,  regulate,  prohibit  and  suppress 
tippling  houses,  gambling  houses,  bawdy  houses  and  other  disorderly 
houses,  and  the  selling  and  giving  away  of  any  intoxicating  or  malt 
liquors  by  any  person  within  the  city,  except  by  any  person  duly 
licensed." 

The  thirteenth  section  of  the  act  of  1861  (1  Sess.  71)  was 
repealed  by  the  act  of  1866  (5  Sess.  66),  and  is  as  follows : 

"  Section  13.  The  president  and  trustees  of  incorporated  towns 
shall  have  the  exclusive  privilege  of  granting  licenses  to  saloons  or 
groceries  within  their  incorporated  limits,  and  all  sums  of  money 
which  may  be  received  for  licenses  granted  as  aforesaid,  shall  be 
paid  into  the  county  treasury." 

Mr.  L.  C.  Rockwell  and  Mr.  E.  T.  Wells,  for  appellant 
Mr.  Hugh  Butler,  for  the  people. 
Mr.  Justice  Gorsline  dissented. 
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Hallett,  C.  J.  Appellant  was  indicted  in  the  district 
court  of  Gilpin  county  for  selling  spirituous  liquors  in 
quantities  of  less  than  one  quart  without  license,  in  violation 
of  the  act  of  1861  concerning  licenses,  as  amended  by  the 
acts  of  1862  and  1866.  It  appears  that  the  selling  occurred 
in  the  city  of  Black  Hawk,  and,  upon  the  trial  in  the  court 
below,  the  matters  charged  in  the  indictment  being  admitted, 
the  appellant  sought  to  defend  by  showing  that  he  held 
license  to  vend  spirituous  liquors,  issued  by  the  corporate 
authorities  of  that  city.  This  evidence  was  rejected,  and 
the  ruling  of  the  court  is  assigned  for  error. 

We  agree  with  the  counsel  for  both  parties,  that  the 
thirteenth  section  of  the  act  of  1861  was  never  effectual  for  any 
purpose  in  this  territory.  Incorporated  town  s,  having  presi- 
dents and  trustees,  were  never  known  to  our  laws,  and  that 
section  was  always  insignificant.  A  license  is  defined  to  be 
a  right  given  by  some  competent  authority  to  do  an  act, 
which,  without  such  authority,  would  be  illegal,  and  to 
license  one  to  do  an  act  is  simply  to  remove  the  legal 
restraint  operating  upon  him  respecting  that  act.  By  the 
act  of  1861,  the  citizens  of  Gilpin  county  were  placed  under 
legal  restraint  in  the  matter  of  selling  intoxicating  liquors 
from  which  they  could  relieve  themselves  by  obtaining 
license  to  sell  from  the  board  of  commissioners  of  that 
county.  This  inhibition  rested  upon  the  citizens  of  Black 
Hawk  equally  with  other  citizens  of  the  county.  By  the 
act  of  1864,  incorporating  the  city  of  Black  Hawk,  the  cor- 
porate authorities  of  that  city  were  invested  with  power  to 
license,  restrain,  regulate,  prohibit  and  suppress  the  selling 
and  giving  away  of  intoxicating  and  malt  liquors  within  the 
city.  The  city  authorities  were  not  required  to  execute  this 
power  in  any  particular  manner,  or  at  all.  They  could  sup- 
press the  sale  of  intoxicating  drinks,  or  impose  hard  terms, 
or  ignore  the  subject  and  leave  the  traffic  open  to  all.  The 
corporation  was  invested  with  discretionary  power  over  the 
subject,  and  we  are  told  that  this  is  not  consistent  with  the 
provisions  of  the  act  of  1861.  We  cannot  adopt  this  view. 
It  is  difficult  to  believe  that  the  legislative  assembly,  by 
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conferring  upon  the  city  of  Black  Hawk  power  which 
might  or  might  not  be  exerted  by  that  city,  intended  to 
revoke  the  positive  provisions  of  the  act  of  1861.  If  the 
act  incorporating  the  city  of  Black  Hawk  displaced  the  act 
of  1861  as  to  that  city,  and  the  corporation  should  decline 
to  exert  its  power,  then  the  vending  of  intoxicating  liquors 
would  be  open  to  all  the  turbulent  and  lawless  not  less  than 
the  order-loving,  well-intentioned  citizen.  Again,  the  power 
to  license  is  not  declared  to  be  exclusively  vested  in  the  city, 
and  no  reason  is  perceived  why  the  restraint  operating  upon 
the  citizen  may  not  be  removable  in  the  discretion  of  two 
distinct  bodies.  If  one  can  be  restrained  from  selling  intoxi- 
cating liquors  until  he  shall  obtain  permission  from  the 
corporation  of  Black  Hawk,  he  certainly  may  be  addition- 
ally required  to  obtain  permission  from  the  county  commis- 
sioners of  Gilpin  county.  In  another,  and,  perhaps,  a 
broader  view  of  this  subject,  we  observe  that  the  power  to 
license  the  vending  of  merchandise  is  exercised  mainly  for 
the  purpose  of  raising  revenue.  It  is  true  that  the  granting 
of  liquor  licenses  is  made  discretionary,  doubtless  with  a 
view  to  enable  the  authorities  to  keep  the  traffic  from  bad 
hands,  but,  nevertheless,  the  payment  of  money  is  only 
required  for  revenue  purposes.  The  granting  license  upon 
payment  of  a  sum  of  money  is  one  method  of  collecting 
taxes.     License  Tax  Cases,  5  Wal.  (U.  S.)  463. 

The  act  of  1861  enabled  the  county  of  Gilpin  to  collect 
certain  revenue  by  licensing  the  sale  of  intoxicating  drinks. 
By  and  by,  in  1864,  a  new  corporation  was  created  within 
the  county  of  Gilpin  and  called  Black  Hawk,  to  the  exist- 
ence of  which  revenue  was  necessary,  and  here  again  the 
power  to  license  was  conferred.  The  needs  of  the  county 
of  Gilpin  were  not  diminished  by  erecting  the  city  of  Black 
Hawk,  and  we  do  not  discover  that  the  legislature  intended  to 
deprive  the  county  of  any  of  its  revenue.  The  cases  of  Sloan 
v.  The  State,  8  Blackf.  361,  and  Harrison  v.  The  State,  9 
Mis.  526,  support  these  views.  The  case  of  Woodward  v. 
Turribull,  3  Scam.  1,  is  in  conflict  with  those  last  named, 
but  Gardner  v.  The  People,  20  111.  430,  is  distinguishable 
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from  the  case  under  consideration.  In  that  case,  the  city  of 
Monmouth  had  not  exercised  the  licensing  power,  and  it  was 
decided  that  the  accused  was  amenable  to  the  general  law. 

The  court  say,  that  the  act  incorporating  the  city  of 
Monmouth  gives  the  city  the  exclusive  right  to  license  the 
sale  of  spirituous  liquors.  Now,  if  the  city  had  exclusive 
power  to  license  the  sale  of  spirituous  liquors  within  the 
city,  how  could  the  county  have  any  authority  in  the  prem- 
ises %  If  the  city  alone  had  power  to  license,  it  seems  to 
us  that  the  county  could  not,  nor  could  any  other  body 
take  cognizance  of  the  subject.  Yet  the  court  thought 
that  the  accused  was  amenable  to  the  general  law.  Again, 
the  court  say  that  if  the  city  authorities  should  grant 
license,  the  holder  would  be  protected  from  the  penalty  of 
the  general  law.  But  why  1  If  the  general  law  was  opera- 
tive within  the  city  ot$  Monmouth,  would  its  operation  be 
suspended  by  the  action  of  the  city  authorities  giving 
license  pursuant  to  the  charter  and  ordinances )  It  seems 
to  us  that  the  act  of  the  city  authorities  could  in  no  way 
affect  the  operation  of  the  general  law,  and  that  law,  if 
enforcable  at  all  within  the  city,  should  be  enforced  with- 
out regard  to  the  action  of  the  city  authorities.  But  we 
agree  with  that  court  that  the  general  law  was  not  repealed 
by  the  city  charter,  and  the  judgment  was  reversed  upon 
another  ground. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Obman  et  al.  v.  Keith  et  al. 

Appeal — not  based  upon  bill  of  exception*.  An  appeal  may  be  prosecuted  with- 
out bill  of  exceptions ;  imperfections  in  the  latter  cannot  be  alleged  in 
support  of  a  motion  to  dismiss. 

Appeal  bond — approval  in  vacation.  An  appeal  bond  cannot  be  approved  in 
vacation  without  an  order  of  court,  and  the  approval  of  the  clerk  of  the 
district  court,  given  in  vacation  without  such  order,  is  inoperative. 

Appeal  bond  —  approval  not  amendable.  The  omission  to  procure  the  bond 
to  be  approved  according  to  law  cannot  be  supplied  by  amendment. 

Vol.  I.  — 11 
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Appeal  from  District  Court,  Arapahoe  County. 
Upon  motion  to  dismiss  the  appeal, 
Mr.  L.  B.  France,  in  support  of  the  motion. 
Mr.  S.  E.  Browne,  contra. 

Per  Curiam.  Appellees  move  to  dismiss  this  appeal 
because  of  alleged  imperfections  in  the  bill  of  exceptions, 
and  because  the  appeal  bond  was  approved  by  the  clerk  of 
the  court  below  in  vacation,  there  being  no  order  of  that 
court  authorizing  such  approval.  Inasmuch  as  appellants 
were  entitled  to  prosecute  an  appeal  from  the  judgment  of 
the  district  court,  whether  there  was  any  exception  to  any 
of  the  proceedings  in  that  court  or  not,  we  cannot,  upon 
this  motion,  consider  the  first  objection. 

As  to  the  appeal  bond,  we  think  that  there  should  be  an 
order  of  the  district  court  directing  the  clerk  to  approve  the 
bond.  The  statute  (3  Sess.  116)  declares  that  the  clerk  may 
approve  the  bond,  provided  the  order  allowing  the  appeal 
shall  so  direct.  In  this  case,  the  order  allowing  the  appeal 
contains  no  such  direction,  and  the  act  of  the  clerk  approv- 
ing the  bond,  in  the  absence  of  such  provision,  is  inopera- 
tive. Nor  can  appellants  be  allowed  to  file  a  new  bond  in 
this  court  under  that  provision  of  the  statute  which  author- 
izes defective  appeal  bonds  to  be  amended  in  the  discretion 
of  the  court.  This  appeal  bond  is  not  defective,  but  appel- 
lants failed  to  obtain  the  approval  of  the  bond  by  the 
district  court  as  the  law  directs,  and  for  this  reason  the 
appeal  must  be  dismissed,  with  costs. 

Appeal  dismissed. 


I  gj  Jg,  Orman  et  al.  v.  Keith  et  al. 


Pbaoticb  —  when  to  file  bill  of  exception*.    A  bill  of  exceptions,  filed  in 

lion,  there  being  no  order  of  court  to  authorize  it,  is  no  part  of  the  record. 
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Mr.  8.  E.  Browne,  for  Orman  and  Jewett,  presented  a 
transcript  of  the  record  and  moved  that  the  writ  of  error 
be  made  a  supersedeas.  The  errors  assigned  referred  to 
the  evidence  given  at  the  trial  below,  and  this  evidence  was 
contained  in  a  bill  of  exceptions  filed  in  vacation.  There 
was  no  order  of  court  authorizing  the  bill  to  be  filed  in 
vacation  pursuant  to  the  statute.    4  Sess.  92. 

Per  Cueiam.  We  think  that  a  bill  of  exceptions  should 
be  filed  in  term  time  unless  there  is  an  order  of  court  allow- 
ing it  to  be  filed  in  vacation.  In  this  case  there  was  no 
such  order  and  no  bill  of  exceptions  filed  in  term  time,  and 
therefore  we  cannot  notice  the  errors  assigned.  The  motion 
for  supersedeas  is  denied. 

Motion  denied. 


But  if  terms  are  prescribed,  they  must  be  Bach  as  relate  to  the  subject-matte* 
of  the  controversy. 

Appeal  bohd  without  conditions.  To  require  a  bond  to  be  ghren,  without 
prescribing  conditions  to  the  bond,  is  ineffectual,  and  the  case  is  to  be 
regarded  as  an  appeal  allowed  without  terms. 

In  such  case  failure  to  execute  a  bond,  as  required  by  the  order  of  the  dis- 
trict court,  cannot  be  alleged  as  ground  for  dismissing  the  appeal. 

Appeal  from  District  Court,  Arapahoe  County. 

Upon  motion  to  dismiss  the  appeals. 

This  was  an  information,  in  the  nature  of  a  quo  warranto, 
against  appellants  for  having  usurped  and  intruded  into 
the  corporate  offices  of  the  city  of  Central.  Separate 
appeals  were  prayed  by  the  defendants  below,  and  the 
appeals  were  allowed  upon  the  defendants  giving  bonds  in 
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Appkal — in  quo  warranto  proceeding.  Under  the  act  of  1861  concerning  pro- 
ceedings in  cases  of  quo  warranto  (1  Sess.  351),  an  appeal  lies  in  ail  case* 
from  the  judgment  of  the  district  court  to  this  court,  upon  such  terms  as 
*  the  district  court  shall  prescribe. 

The  district  court  may,  in  its  discretion,  allow  an  appeal  without  prescribing 
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earns  that  were  specified,  but  nothing  was  prescribed  as  to 
the  conditions  of  such  bonds. 

Mr.  Willard  Teller,  in  support  of  the  motion. 

Mr.  E.  Wakeley  and  Mr.  0.  C.  Post,  contra. 

Hallett,  C.  J.  The  appellees  move  to  dismiss  this 
appeal  because  it  was  irregularly  taken,  not  being  allowed 
by  law,  and,  if  properly  allowed,  that  appellants  have 
not  taken  the  necessary  steps  to  perfect  it.  As  to  both 
points,  it  will  be  necessary  to  consider  the  first  clause  of  the 
fifth  section  of  the  act  concerning  proceedings  in  cases  of 
quo  warranto  (Stat.  1861,  p.  352)  which  reads  as  follows : 

"  Appeals  may  be  taken  from  the  decision  of  the  district  court 
upon  such  terms  as  the  said  district  court  shall  prescribe." 

It  is  said,  that  if  this  clause  be  read  in  connection  with 
the  forty-first  section  of  the  Practice  Act  (Stat  1861,  p. 
885)  which  provides  for  appeals  where  the  judgment 
appealed  from  amounts  to  $20,  exclusive  of  costs,  or  relates 
to  a  franchise  or  freehold,  it  will  be  seen  that  no  appeal  can 
be  taken  from  the  judgment  of  the  district  court  respecting 
the  title  to  an  office  in  a  case  arising  under  the  act  from 
which  the  clause  is  taken,  but  such  appeal  can  be  taken 
Only  when  the  right  to  a  franchise  is  involved. 

Whether  these  sections  ought  or  ought  not  to  be  construed 
together  as  acts  in  pari  materia,  seems  to  us  not  material, 
for,  if  we  so  construe  them,  we  fail  to  deduce  from  them  the 
conclusion  that  the  clause  of  section  5,  before  recited,  is 
restricted  to  cases  respecting  the  right  to  a  franchise. 
By  section  41  of  the  practice  act,  an  appeal  is  given 
from  the  judgment  of  the  district  court  when  the  same 
relates  to  a  franchise,  and,  therefore,  there  was  an  appeal 
in  such  cases,  before  the  enactment  of  the  act,  concerning 
proceedings  in  cases  of  quo  warranto  ;  and  if  the  clause, 
before  recited,  of  section  5  of  that  act  had  never  been 
incorporated  therein,  an  appeal  might,  nevertheless,  have 
been  prosecuted   from  such  judgments   under  the  pro- 
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visions  of  section  41  of  the  practice  act.  We  are  not  at 
liberty  to  say  that  the  clause  of  section  5,  which  we  have 
given  above,  serves  no  purpose ;  that  those  are  idle  words 
adopted  by  the  legislative  assembly  without  any  intention 
to  alter  or  modify  the  law  as  it  stood  at  the  time  of  that 
enactment.  It  is  presumable  that  the  legislative  assembly 
intended  to  enlarge  the  remedy  by  giving  an  appeal  where 
none  was  given  before. 

Furthermore,  this  act  concerning  proceedings  in  cases  of 
quo  warranto  relates  to  a  special  remedy  applicable  to  cer- 
tain classes  of  cases,  and  without  any  words  of  limitation, 
the  legislative  assembly  have  said  that  appeals  may  be 
taken  from  decisions  of  the  district  court  under  the  act 
The  language  of  the  clause  giving  the  appeal  is  general,  and 
we  cannot  apply  it  to  one  class  of  cases  mentioned  in  the 
act  and  exclude  another  class  of  those  cases  from  its  opera- 
tion. This  construction  appears  to  have  been  adopted 
without  objection  in  the  State  of  Illinois  from  whence  we 
obtained  this  statute.  It  is  the  practice  in  that  State  to 
prosecute  appeals  in  cases  of  this  kind.  Dickson  v.  The 
People,  17  111.  191 ;  The  People  v.  RidgUy  et  al.,  21  id.  66  ; 
Donnelly  v.  The  People,  11  id.  652. 

As  to  the  steps  taken  by  the  appellants  to  bring  this  cause 
into  this  court,  we  doubt  whether  we  can  consider  any 
irregularity  relating  thereto.  We  have  seen  that  the  dis- 
trict court  was  empowered  to  prescribe  the  terms  upon 
which  the  appeal  should  be  taken.  Undoubtedly  the  dis- 
trict court  had  the  power  to  allow  the  appeal  without  the 
giving  of  a  bond,  the  payment  of  costs,  or  the  doing  any 
other  act  by  the  appellants  usually  done  in  cases  of  this 
kind.  The  district  court  was  authorized  to  prescribe  the 
terms  upon  which  the  appeal  should  be  taken,  in  other 
words,  to  declare  whether  any  and  what  acts  should  be  per- 
formed by  the  appellants  before  they  should  be  permitted 
to  bring  the  record  into  this  court.  It  cannot  be  doubted 
that  the  terms  thus  to  be  prescribed  are  for  the  protection 
of  the  party  who  obtains  the  judgment  from  which  the 
appeal  is  prosecuted.    The  district  court  cannot  prescribe 
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the  doing  of  some  act  altogether  disconnected  from  the  suit 
as  the  condition  upon  which  the  appeal  shall  be  allowed, 
but  the  terms  given  must  relate  to  the  subject-matter  of  the 
controversy.  Now,  in  this  case,  the  appellants  prayed  an 
appeal  which  was  allowed  npon  the  giving  of  bonds  by  the 
appellants,  but  nothing  was  prescribed  by  the  district  court 
as  to  the  conditions  of  the  bonds  so  to  be  given.  The  appel- 
lants were  not  required  to  prosecute  their  appeal  effectually 
and  without  delay,  to  pay  costs,  to  abide  the  judgment  of 
the  district  court  or  of  this  court,  or  to  do  any  other  act 
before  coming  into  this  court.  The  district  court  required 
nothing  of  them  except  that  they  give  bonds  in  certain 
sums. 

Now  the  giving  of  bonds  without  conditions,  or  with  con- 
ditions not  prescribed  by  the  court,  was  an  ineffectual 
proceeding,  and  it  is  not  material  whether  the  appellants 
did  or  did  not  comply  with  the  order  of  the  court  The 
district  court  had  no  power  to  order  the  appellants  to  give 
bonds  subject  to  no  conditions,  for,  if  such  bonds  would  be 
valid,  the  appellants  could  relieve  themselves  of  their  obli- 
gation only  by  paying  the  entire  penalties  to  the  people. 
This  cause  stands  as  upon  an  appeal  allowed  by  the  district 
court  without  prescribing  terms,  and,  as  the  act  of  that  court, 
in  allowing  the  appeal  with  or  without  terms,  was  discre- 
tionary, we  cannot  revise  its  action. 

The  motions  to  dismiss  are  denied. 

Motions  denied. 
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Pbacttcb — apphal — when  prayed  for  .  An  appeal  from  a  district  court  to 
this  court  must  be  prayed  for  within  three  days  after  judgment  is 
rendered. 

Appeal  from  District  Court,  Gilpin  County. 
Upon  motion  to  dismiss  the  appeal. 
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Mr.  L.  C.  Rockwell,  for  appellant 
Messrs.  Johnson  &  Teller,  for  appellee. 

Per  Curiam.  This  is  an  appeal  from  the  judgment  of 
Hie  district  court  of  Gilpin  county,  and  is  now  before  this 
court  on  a  motion  to  quash  the  appeal,  for  the  reason  that 
the  appeal  was  not  prayed  for  in  the  court  below  in  the  time 
prescribed  by  the  statute. 

The  appellee  in  this  court,  who  was  the  plaintiff  below, 
brought  an  action  of  assumpsit  in  the  district  court  of  Gil- 
pin county  against  Lorenzo  M.  Preas.  By  agreement  or 
stipulation  the  cause  was  tried  by  the  court  below  without 
a  jury ;  and  the  court,  after  hearing  the  evidence,  rendered 
a  judgment  against  the  defendant,  and  in  favor  of  the  plain- 
tiff. This  judgment  was  rendered  and  entered  of  record  on 
the  10th  day  of  August,  A.  D.  1867,  and  on  the  same  day 
the  defendant,  by  his  counsel,  moved  for  a  new  trial  and  filed 
his  reasons  therefor.  On  the  17th  day  of  August,  A.  D. 
1867,  this  motion  was  argued  and  overruled  by  the  court 
The  appellant  then  prayed  for  an  appeal  which  was  allowed 
by  the  court  and  the  cause  on  that  appeal  was  brought  into 
this  court  The  appellee  now  moves  the  court  to  quash  the 
appeal  for  the  reason  that  it  was  not  prayed  for  within  the 
time  prescribed  by  law. 

The  forty-first  section  of  the  act  of  the  legislature,  passed 
1861  (Laws  of  1861,  page  285),  allowing  appeals,  provides 
that  the  appeal  be  prayed  for  within  three  days  after  the 
time  of  rendering  the  judgment  or  decree.  It  is  true  that 
on  the  10th  'of  August,  A.  IX  1867,  the  day  the  judg- 
ment was  entered,  these  was  a  motion  for  a  new  trial,  but 
we  think  the  defendant  should  at  the  same  time,  or  within 
the  three  days  from  that  time,  have  prayed  for  his  appeal. 
There  was  nothing  inconsistent  in  the  two  motions.  This 
he  did  not  do.  He  did  not  pray  for  the  appeal  until  after 
the  time  allowed  by  law  for  such  prayer :  and  the  motion 
is  sustained.    The  appeal  is  dismissed. 

Dismissed. 
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Sears  v.  Andrews  et  al. 

Verdict  if  replevin — sufficiency.    If  the  jury  find  the  tames  for  the  plain 
tiffs,  and  assess  their  damages  at  $10,  probably  the  verdict  would  not 
answer  all  issues  in  an  action  of  replevin ;  bat  it  is  sufficient  to  determine 
some  issues  in  that  action,  as,  for  instance,  an  issue  joined  upon  plea  of 
property  in  defendant  or  a  stranger. 

Presumption  in  support  of  proceedings  of  district  court — verdict.  Where 
there  are  no  written  pleadings,  and  the  record  does  not  disclose  the  issue 
tried,  the  verdict  being  sufficient  as  to  some  issues  which  may  arise  in 
that  form  of  action,  the  court  will  presume  that  it  is  responsive  to  the 
issue  which  was  tried. 

Appeal  from  District  Court,  Oilpin  County. 

Replevin  by  appellees  against  appellant  before  a  justice 
of  peace,  and  appeal  to  the  district  court.  In  the  latter 
court,  the  j  ury  returned  the  following :  '  i  We  the  jury  in  the 
above-entitled  cause  find  for  plaintiff  and  assess  the  dama- 
ges at  $10  (ten  dollars)." 

The  court  rendered  judgment  upon  this  verdict  in  favor 
of  the  plaintiffs  below,  for  possession  of  the  property,  and 
for  the  damages  and  costs. 

Mr.  L.  C.  Rockwell,  for  appellant 

Messrs.  Post  &  Morgan,  for  appellees. 

Hallett,  C.  J.  The  only  question  presented  for  our  con- 
sideration in  this  case  is  the  sufficiency  of  the  verdict  of  the 
jury  to  sustain  the  judgment  of  the  district  court.  The 
action  was  brought  before  a  justice  of  the  peace  and 
removed  into  the  district  court  by  appeal.  There  are  no 
written  pleadings  or  other  evidence  of  the  issue  tried  in  the 
record,  and  therefore  we  are  unable  to  ascertain  what  that 
issue  was.  Probably  this  verdict  would  not  answer  all  the 
issues  which  may  arise  in  an  action  of  replevin,  but  it  seems 
to  us  to  be  responsive  to  some  issues  which  may  arise  in 
that  action.  For  instance,  if  the  issue  was  upon  a  plea  of 
property  in  the  defendant  or  in  a  stranger,  this  verdict, 
though  informal,  is  sufficient  to  show  that  the  issue  was 
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found  for  the  plaintiffs  below  and  that  damages  for  detain- 
ing the  property  were  assessed  at  $10.  "If  a  verdict 
can  be  concluded  out  of  the  findings  to  the  point  in  issue, 
the  court  shall  work  and  mould  it  into  form  according  to  the 
real  justice  of  the  case."  Hawks  v.  Crofton,  2  Burr,  698. 
As  the  issue  tried  in  the  court  below  is  not  given,  we  are  to 
presume  that  it  was  determined  by  this  verdict,  for  all  pre- 
sumptions are  in  favor  of  the  regularity  of  the  proceedings. 
Hunt  v.  Bennett,  4  Greene  (Iowa),  512,  cited  by  appellant's 
counsel,  is  not  in  point,  whatever  may  be  said  of  it  in  the 
digests.  It  is  not  difficult  to  find  cases  in  which  verdicts 
less  formal  than  this  have  been  sustained.  Jarrard  v. 
Harper,  42  111.  457. 
The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Sopris  v.  Truax.  tJ  Jfy 

\  r~»! 

Rxplsvtn — wrongful  taking  —  demand  and  refusal.    In  replevin  it  is  neces-     1 1>  838; 
sary  to  show  a  wrongful  taking  or  detention  of  the  property  in  controversy, 
and  it  is  erroneous  to  instruct  the  jury  that  the  only  matter  in  dispute  is 
the  ownership  of  the  property. 

Pleading  in  replevin  — fraud.  The  rule  which  requires  that  fraud  be  spe- 
cially pleaded  does  not  apply  to  the  action  of  replevin. 

Instructions — as  to  facts.  Instructions  to  the  j  ury  should  be  confined  to  the 
law  of  the  case,  leaving  the  facts  to  be  determined  by  the  jury. 

Practice — motion  to  restore  competency  of  witness.  A  motion  for  leave  to  file 
a  new  bond,  in  order  to  obtain  the  testimony  of  a  surety  in  the  original 
bond,  should  be  based  upon  affidavit  showing  the  materiality  of  the  testi- 
mony which  is  to  be  obtained. 

Error  to  Probate  Court,  Arapahoe  County. 

The  instructions  given  at  the  trial,  which  are  referred  to 
in  the  opinion  of  the  court,  are  as  follows : 

"  1st  That  the  only  matter  in  dispute  in  this  case  is  the 
ownership  of  the  property  in  question. 

3d.  That  fraud  can  never  be  presumed ;  that  fraud  must 
not  only  be  alleged  in  the  pleadings  in  specific  terms,  but  it 
Vol.  I.— 12 
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mnst  be  proved,  and  the  jury  are  instructed  that  there  is  no 
allegation  of  fraud  in  any  of  the  pleadings  that  make  up 
the  issue  to  be  tried  in  this  case. 

5th.  That  evidence,  tending  to  show  that  James  W.  Truax 
was  occasionally  in  possession  of  some  of  the  property  in 
dispute,  or  had  used  the  same  at  different  times,  is  not  suffi- 
cient proof  of  ownership  in  him,  particularly  when  there  is 
evidence  uncontradicted  that  the  property  belonged  to  the 
plaintiff." 

The  third  instruction  asked  by  the  plaintiff  in  error,  and 
refused  by  the  court,  is  as  follows : 

"  That  unless  the  jury  find  from  the  evidence  that  the 
plaintiff  demanded  the  property  from  the  defendant,  men- 
tioned in  the  second  count  of  the  declaration,  they  must 
find  for  the  defendant  on  said  second  count." 

Mr.  Alfred  Saybe,  for  plaintiff  in  error. 

Mr.  L.  B.  France,  for  defendant  in  error. 

Hallett,  C.  J.  This  was  an  action  of  replevin,  the  first 
count  in  the  declaration  being  for  taking,  and  the  second 
count  for  detaining,  the  property  in  controversy.  Upon  the 
trial  in  the  court  below,  there  was  no  evidence  whatever  to 
show  a  taking  of  the  property  as  alleged  in  the  first  count, 
or  a  detention  as  alleged  in  the  second  count.  The  evidence 
was  directed  to  the  question  of  the  ownership  of  the  prop- 
erty, and  if  it  should  be  conceded  that  the  plaintiff  below 
established  her  title,  she  was,  nevertheless,  bound  to  demand 
the  possession  of  the  property  before  she  commenced  suit 
Ingcdls  v.  BvlJcley,  13  111.  315. 

The  third  instruction  asked  by  the  plaintiff  in  error  and 
refused  by  the  court  should  have  been  given,  and  the  first 
instruction  given  for  defendant  in  error  should  have  been 
refused.  The  ownership  of  the  property  was  not  the  only 
matter  in  dispute  upon  the  trial  of  the  cause.  We  are  at  a 
loss  to  determine  what  question  of  fraud  arose  upon  the 
trial  in  the  court  below,  to  which  the  second  instruction, 
given  on  behalf  of  the  defendant  in  error,  could  be  applied. 
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But,  if  there  was  such  question,  it  was  not  correct  to  say 
that  the  pleadings  must  disclose  it.  The  rule  which  requires 
fraud  to  be  specially  pleaded  does  not  apply  to  the  action 
of  replevin.  The  instruction  was  calculated  to  mislead  thy 
jury  and  should  not  have  been  given. 

By  the  fifth  instruction  for  the  plaintiff  below,  the  jury 
were  plainly  told  that  certain  evidence  was  not  sufficient  to 
establish  a  disputed  fact,  and  this  was  followed  by  a 
declaration  that  the  evidence  introduced  by  the  plaintiff 
below,  upon  the  same  point,  was  uncontradicted.  It  is 
generally  known  among  members  of  the  legal  profession  at 
this  day,  that  the  jury  are  the  judges  of  the  weight  and 
sufficiency  of  testimony,  and  that  the  court  must  allow 
them  to  determine  the  facts  in  all  cases.  Nevertheless,  we 
will  direct  attention  to  the  twenty-eighth  (28)  section  of  our 
practice  act,  by  which  courts  are  confined  to  the  law  of  the 
case  when  instructing  juries,  and  to  one  authority  upon  this 
point.    Bond  et  al.  v.  The  People,  39  HI.  26. 

The  defendant  below  desired  to  call  one  of  his  sureties 
upon  the  replevin  bond  as  a  witness  in  the  cause,  and  moved 
the  court  for  leave  to  file  a  new  bond  with  a  view  to  relieve 
the  surety  of  incompetency  because  of  his  liability  on  the 
bond.  This  motion  was  not  supported  by  affidavit,  and 
therefore  the  court  was  not  advised  as  to  the  materiality  of 
the  testimony  of  the  surety,  and  error  cannot  be  assigned 
upon  the  denial  of  the  motion.  We  do  not  think  it  neces- 
sary to  examine  the  testimony  upon  the  trial  in  the  court 
below  and  the  objections  thereto,  as  the  judgment  must  be 
reversed  for  error  in  giving  and  refusing  instructions. 

The  judgment  of  the  probate  court  is  reversed,  with 
costs,  and  the  case  is  remanded  for  a  new  trial. 

Heversed. 


Wobball  t>.  Habk. 

Abatkmbkt  jrito  in  attachment  can*    The  plea  traversing'  the  facts  set  forth 
in  an  affidavit  for  attachment  i»  a  plea  In  abatement. 


92  Worrall  v.  Hare.  [July  T., 

Judombht  upon  *uch  plea.  Under  the  act  of  1861  (1  Sew.  204)  aa  amended 
by  the  act  of  1864  (8  Seas.  48),  if  iasue  of  fact  joined  upon  such  plea 
be  found  for  the  plaintiff,  the  judgment  ia  quod  recuperet. 

Error  to  District  Court,  Oilpin  County. 

Mr.  L.  C.  Rockwell,  for  plaintiff  in  error. 

Messrs.  Royle  &  Butler  and  Mr.  I.  N.  Wilcoxen,  for 
defendant  in  error. 

Hallett,  C.  J.  This  was  an  attachment  suit  brought  by 
the  defendant  in  error  against  the  plaintiff  in  error  to  recover 
money  due  on  a  promissory  note.  The  plaintiff  in  error 
traversed  the  facts  set  out  in  the  affidavit  upon  which  the 
attachment  was  issued,  and  upon  the  issue  thus  formed  a 
trial  was  had,  which  resulted  in  a  verdict  for  the  defendant 
in  error.  The  jury  called  to  try  this  issue  assessed  damages 
against  the  plaintiff  in  error,  and  the  court  rendered  judg- 
ment against  him  for  the  amount  thereof.  Some  of  the 
questions  raised  by  the  assignment  of  errors  cannot  be 
noticed,  for  the  reason,  that  no  bill  of  exceptions  was  taken 
upon  the  trial  of  the  cause.  It  is  claimed,  however,  that 
upon  the  trial  of  the  issue  joined  upon  the*  plea  traversing 
the  allegations  of  the  affidavit,  the  jury  improperly  assessed 
damages  against  the  plaintiff  in  error,  and  that  the  district 
court  erred  in  entering  final  judgment  upon  the  verdict,  and 
this  objection  we  will  consider.  The  question  is  to  be  deter- 
mined by  the  character  of  the  plea,  upon  which  issue  was 
joined. 

If  it  is  a  plea  in  abatement  there  was  no  error  in  render- 
ing judgment  quod  recuperet  upon  the  verdict  of  the  jury 
for  the  plaintiff  below.  Myers  et  al.  v.  Hunter  et  al.,  20  Ohio, 
881. 

The  act  upon  which  this  suit  is  founded  gave  to  defend- 
ants the  right  to  traverse  the  allegations  contained  in  the 
attachment  affidavit,  in  the  following  words : 

"  That  in  case  any  plea  in  abatement  traversing  the  facts  in  the 
affidavit  shall  be  filed,  and  a  trial  shall  be  thereon  had,  if  the  issue 
shall  be  found  for  the  defendant,  the  attachment  shall  be  quashed 
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and  the  property  attached  shall  be  released  from  such  attachment 
and  restored  to  the  possession  of  the  defendant,  and  the  garnishees, 
if  any,  shall  be  discharged,  but  the  writ  of  attachment  in  cases  com- 
menced by  attachment,  shall,  nevertheless,  stand  as  a  summons  and 
the  cause  shall  proceed  to  trial  and  judgment,  as  if  originally  com- 
menced by  summons."    1  Sees.  Laws,  p.  204 ;  3  id.  p.  43. 

In  another  clause  of  the  act,  the  officer,  to  whom  the  writ 
was  directed,  was  required  to  serve  the  writ  upon  the  defend- 
ant therein,  and  it  has  always  been  held  here  and  elsewhere, 
so  far  as  we  are  informed,  that  by  such  service,  when  made, 
the  defendant  was  notified  of  the  pendency  of  the  suit,  and 
the  court  obtained  jurisdiction  of  his  person.  The  writ  of 
attachment,  when  served  upon  the  defendant  and  levied 
upon  his  property,  performed  the  office  of  a  summons  in 
bringing  the  defendant  into  court,  and  also  the  especial  func- 
tion of  a  writ  of  attachment  in  securing  property  for  satis- 
fying any  judgment  that  might  be  obtained  in  the  cause. 
By  the  terms  of  the  clause  above  recited,  the  effect  of  the 
plea  traversing  the  allegations  in  the  affidavit,  if  sustained 
upon  trial,  was  to  abate  the  operation  of  the  writ,  so  far  as 
the  property  of  the  defendant  and  garnishees  were  affected 
by  it,  but  it  did  not  affect  the  writ  in  its  office  as  a  summons. 

Whenever  the  plea  was  found  to  be  true,  the  writ  was 
diminished  of  its  aqthority  touching  the  property  of  the 
defendant,  but,  nevertheless,  it  was  to  stand  as  a  summons, 
and  the  cause  was  to  proceed  to  trial  and  judgment  as  if 
commenced  by  summons.  The  object  and  effect  of  the  plea 
then  was  to  lessen  the  operation  of  the  writ,  in  part  to  abate 
it,  and  therefore  we  think  the  plea  is  properly  called  in  the 
act,  a  plea  in  abatement. 

In  the  clause  before  recited,  all  after  the  word  "quashed" 
was  added  by  the  amendment  of  1864.  Of  course  before 
that  amendment,  when  the  verdict  was  for  the  defendant,  the 
writ  was  quashed  and  the  suit  was  at  an  end.  As  it  stood 
prior  to  that  amendment,  the  statute  was  the  same  upon  this 
point  as  that  of  Illinois,  and  it  was  held,  by  the  supreme 
court  of  that  State,  that  the  plea  traversing  the  affidavit  was 
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a  plea  in  abatement,  and  that  upon  the  issue  joined  thereon 
the  successful  plaintiff  was  entitled  to  judgment  quod  recu- 
peret   Boggs  v.  Bindskoff  et  al.y  23  111.  67. 

The  amendment  of  1 864  diminished  the  power  of  the  plea 
but  did  not  change  its  character.  It  belonged  to  the  class 
known  as  pleas  in  abatement  prior  to  that  amendment,  and 
it  remained  in  that  class  notwithstanding  the  amendment. 
The  case  of  Leitensdor/er  et  at.  v.  Webb,  20  How.  176,  is 
not  an  authority  against  the  position  here  assumed.  In  that 
case,  the  statute  upon  which  the  proceeding  was  founded 
declares  that,  if  the  issue  upon  any  material  fact  in  the  affi- 
davit be  found  for  the  plaintiff,  "  the  cause  shall  proceed." 
Now,  if  upon  verdict  for  the  plaintiff,  judgment  quod 
recuperet  should  be  entered,  the  cause  would  be  at  an  end. 
and  could  not,  therefore,  proceed  as  the  statute  requires. 
Under  that  statute,  the  judgment  in  favor  of  the  plaintiff 
could  only  be  respondeat  ouster,  because,  if  final  judgment 
should  be  entered,  the  cause  would  not  then  proceed  as  the 
statute  requires.  Our  statute  is  materially  different.  It 
contains  no  provision  as  to  the  course  to  be  pursued  when 
the  issue  upon  the  verity  of  the  affidavit  is  found  for  the 
plaintiff,  and  therefore  we  are  left  to  the  common-law  rule 
which  subjects  a  defendant,  who  fails  to  maintain  his  plea 
in  abatement,  to  a  peremptory  judgment,  without  giving 
him  further  opportunity  to  contest  the  plaintiff's  right  of 
action.  Nor  does  it  appear  that  the  question  now  under 
consideration  was  before  the  court  in  that  case.  After  the 
trial  of  the  issue  arising  upon  the  affidavit  in  that  case,  the 
defendant,  without  objection,  as  it  seems,  from  the  plaintiff, 
pleaded  in  bar  to  the  action,  and  a  new  issue  was  framed 
upon  which  a  trial  was  had.  The  supreme  court  held,  that 
the  proceedings  upon  this  latter  trial  only  were  before  them 
for  consideration,  and  in  them  no  error  was  found. 

Since  the  trial  of  this  cause  in  the  district  court,  the  prac- 
tice in  cases  of  this  kind  has  been  regulated  by  statute,  and 
therefore  this  case  cannot  become  a  precedent. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 
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Clayton  v.  Smith. 

Pbactick — error  may  be  assigned  on  agreed  ease.  In  a  case  heard  on  an 
agreed  statement  of  facts,  it  is  not  necessary  to  move  for  a  new  trial  in  the 
court  below : 

Or  to  preserve  the  statement  of  factB  in  the  record  by  bill  of  exceptions : 

Or  to  except  to  the  judgment  of  the  court  below : 

Construction  of  revenue  law  of  1864.  As  to  contracts  made  after  the  law  of 
June  80, 1864  (13  Stat,  at  Large)  was  passed,  the  law  will  presume  that 
the  two  and  one-half  per  centum,  mentioned  in  section  103  of  that  act,  is 
included  in  the  rate  specified  in  the  contract,  and  a  carrier  of  goods 
for  hire  cannot  recover  the  tax  in  addition  to  the  contract  price. 

Error  to  District  Court,  Arapahoe  County. 

Mr.  J.  Bright  Smith  and  Mr.  George  P.  Crocker,  for 
plaintiff  in  error. 

Messrs.  Charles  &  Elbert,  for  defendant  in  error. 

Hallett,  C.  J.  This  was  an  agreed  case,  in  which  the 
defendant  in  error,  who  was  also  defendant  in  the  court 
below,  obtained  judgment  for  costs.  The  record  shows  the 
stipulation  or  agreement  of  the  parties  and  the  judgment  of 
the  court*  no  bill  of  exceptions  being  taken  by  either  party. 
We  shall  first  notice  some  questions  of  practice  presented 
by  defendant  in  error.  It  is  contended  that  error  cannot  be 
assigned  upon  the  record,  because, 

1st.  There  was  no  motion  for  a  new  trial  made  in  the 
court  below. 

2d.  The  parties'  statement  of  facts  is  not  preserved  in  the 
record  by  bill  of  exceptions. 

3d.  There  was  no  exception  to  the  judgment  of  the  court 
below. 

As  to  the  first  point,  if  the  act  of  the  district  court  is  to 
be  regarded  as  the  trial  of  a  cause  by  the  court  without  a 
jury,  we  have  heretofore  decided  that  error  may  be  assigned 
upon  the  judgment  of  the  court  in  such  cases,  without  a 
motion  for  new  trial  being  made.  But,  in  this  case,  no 
issue  of  fact  was  tried,  such  trial  being  rendered  unnecessary 
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by  the  agreement  of  the  parties.  The  facts  were  not  in  dis- 
pute, bat  the  parties  were  unable  to  agree  as  to  the  law 
arising  upon  the  facts,  and,  therefore,  they  called  upon  the 
district  court  to  assist  them.  In  respect  to  the  functions  of 
the  court,  called  into  exercise  by  these  parties,  it  was  like 
the  case  of  a  demurrer  to  pleading,  in  which  the  demurrant 
admits  the  facts  alleged  against  him,  and  demands  the 
judgment  of  the  court  upon  them,  or,  like  a  special  verdict^ 
in  which  the  facts  are  stated,  and  the  finding  is  for  the  plain- 
tiff or  defendant,  according  to  the  law  arising  upon  those 
facts.  We  move  for  a  new  trial  only  when  issues  of  fact 
have  been  determined,  and,  as  there  was  no  such  issue  in 
this  case,  such  motion  would  have  been  irregular.  As  to 
the  second  and  third  points,  the  practice  adopted  in  this 
case  has  been  sanctioned  by  the  supreme  court  of  the  United 
States,  and  we  shall  not  look  for  other  authority. 

In  the  case  of  Stimpson  v.  Baltimore  &  Susquehanna 
H.  M.  Co. ,  10  How.  345,  the  question  was,  "whether,  as 
this  case  is  not  brought  up  either  upon  express  or  specific 
exceptions  to  the  rulings  of  the  circuit  court,  nor  upon  any 
decision  of  that  court,  upon  a  special  verdict  found  by  the 
jury,  but  comes  before  us  upon  an  agreed  statement  between 
the  parties,  this  court  can,  in  this  form,  take  cognizance 
thereof?" 

And  this  was  resolved  in  the  affirmative.  In  Suydam  v. 
Williamson,  20  How.  429,  the  practice  respecting  bills  of 
exception,  special  verdicts  and  agreed  cases,  is  elaborately 
discussed,  and  the  practice  pursued  in  the  case  at  bar  is 
fully  approved.  There  are  a  great  many  cases  in  the 
reports  of  the  supreme  court  in  which  this  practice  is  recog- 
nized and  approved,  of  which  Mvmford  v.  Wardett,  6  WaL 
425,  is  the  latest ;  and  we  regard  the  practice  as  settled  in 
all  the  courts  established  by  the  federal  government.  The 
practice  in  this  court  should  conform  to  the  practice  in  the 
supreme  court  of  the  United  States,  as  far  as  practicable, 
inasmuch  as  our  proceedings  may  be  reviewed  in  that  court 
The  objections  raised  by  defendant  in  error  cannot  be  sua- 
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tained,  and,  therefore,  we  proceed  to  examine  the  judgment 
of  the  court  below. 

By  section  103  of  an  act  to  provide  means  for  the  support 
of  the  government,  and  for  other  purposes,  approved  June 
30,  1864,  congress  levied  a  tax  of  two  and  one-half  per 
centum  upon  the  gross  receipts  of  persons  and  corporations 
engaged  in  transporting  passengers  and  property  for  hire, 
and  added  to  the  section  the  following:  "Provided,  that 
all  such  persons,  companies  and  corporations  shall  have 
the  right  to  add  the  duty  or  tax  imposed  hereby  to  their 
rates  of  fare,  whenever  their  liability  thereto  may  commence, 
any  limitations  which  may  exist  by  law  or  by  agreement 
with  any  person  or  company,  which  may  have  paid,  or  be 
liable  to  pay,  such  fare,  to  the  contrary  notwithstanding." 

In  December,  1864,  defendant  in  error  delivered  to  plain- 
tiff in  error  certain  freight,  at  nine  cents  per  pound ;  after- 
ward he  was  taxed  on  receipt  of  the  freight  money  the  sum 
of  $482.67  which  tax  he  paid  to  the  government. 

The  question  is,  whether,  under  the  act  above  mentioned, 
defendant  in  error  may  add  the  amount  of  the  tax  paid  by 
him  to  the  contract  price  of  nine  cents  per  pound. 

The  doubt  arises  upon  the  proper  construction  of  the 
clause  given  above ;  and  we  think  it  may  be  removed  by 
careful  consideration  of  the  language  of  the  law.  In  the 
first  place  it  is  to  be  observed,  that  the  parties  taxed  have  the 
right  to  add  the  duty  or  tax  to  their  rates  offwre  ;  by  which 
we  understand  that  the  carriers  were  authorized  to  increase 
their  ordinary  and  customary  charges*  for  carrying  by  so 
much  as  would  be  necessary  to  meet  this  tax  upon  the  gross 
amount  received.  This  is  not  authority  to  collect  two  and 
one-half  per  centum  upon  the  amount  received  in  an  iso- 
lated case,  but  rather  an  authority  to  advance  the  rates  of 
fare,  so  that  the  aggregate  amount  received  for  all  services 
performed  by  the  parties  as  carriers  shall  be  two  and  one- 
half  per  centum  larger  than  before  the  passage  of  the  act 
It  is  to  be  observed,  also,  that  this  right  of  the  carrier  to 
re-imburse  the  tax  paid  from  the  pocket  of  his  employer 

is  to  be  exercised  by  adding  to  Ms  rates  of  fare.    He  can- 
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not  collect  the  two  and  one-half  per  centum  from  his 
employer  as  a  tax,  but  he  may  increase  his  rates  of  fare,  so 
that  the  fare  shall  include  the  two  and  one-half  per  centum. 
Upon  reading  further  we  find  that  the  carriers  may  add  the 
tax  to  their  rates  of  fare,  "  Whenever  their  liability  thereto 
may  commence,  any  limitations  which  may  exist  by  law  or 
by  agreement,"  etc* 

The  tax  is  upon  the  gross  receipts  of  the  parties,  from 
which  it  seems  that  they  are  not  liable  to  the  tax  until  the 
money  actually  comes  into  their  hands.  If,  however,  we 
say  that  the  act  authorizes  carriers  to  add  the  tax  to  their 
rates  of  fare  when  their  liability  commences,  and  that 
liability  does  not  arise  until  the  fare  has  been  paid,  we  shall 
involve  ourselves  in  an  irrational  attempt  to  increase  the 
fare  after  it  has  been  extinguished  by  payment.  In  the 
nature  of  things  the  right  to  increase  the  fare  by  the  amount 
of  the  tax  must  precede  the  payment  of  the  fare.  We  con- 
clude, therefore,  that  the  words  "  whenever  their  liability 
thereto  may  commence"  refer  not  to  the  receipt  of  the 
money  by  the  carrier,  but  to  some  other  time.  At  the  time 
the  act  was  passed,  the  price  to  be  charged  by  many  carriers 
for  transporting  passengers  and  property  was  regulated  by 
law,  while  many  others  had  entered  into  contracts  which 
were  yet  unfulfilled.  It  was  to  these  cases  that  the  clause 
under  consideration  was  intended  to  apply.  The  explana- 
tory language  with  which  the  clause  concludes  is  not  sus- 
ceptible of  a  different  construction. 

In  construing  contracts,  we  consider  the  law  operative  at 
the  time  of  making  the  contract,  upon  the  presumption  that 
the  parties  themselves  looked  to  that  law  as  their  rule  of 
conduct.  When,  as  in  this  case,  the  contract  was  made 
after  the  passage  of  the  law,  the  presumption  is  that  the 
parties  had  knowledge  of  the  law,  and  availed  themselves 
of  its  provisions.  Now,  the  first  part  of  the  clause  we  are 
considering  authorizes  the  carrier  to  add  the  tax  to  his  rates 
of  fare,  and  this  must  be  done,  if  done  at  all,  before  the 
fere  is  fixed  by  the  contract.  As  to  contracts  made  before 
the  enactment,  this  would  not  be  true,  because  the  carrier, 
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not  having  been  apprised  of  the  tax  at  the  time  of  making 
the  contract,  had  no  opportunity  to  protect  himself  by 
increasing  his  rates. 

Bat,  in  contracts  made  subsequently  to  the  enactment,  the 
presumption  is,  that  the  carrier  has  advanced  his  rates  so  as 
to  meet  the  tax.  Indeed,  he  needed  not  the  authority  of  an 
act  of  congress  to  enable  him  to  increase  his  rates,  except 
the  rates  were  prescribed  by  law  or  limited  by  contract  at 
the  date  of  the  act.  After  the  carrier  was  informed  of  the 
tax,  if  his  rates  of  fare  were  to  be  regulated  by  himself, 
he  could,  without  the  aid  of  this  law,  provide  against  the 
duty  imposed  upon  him,  and,  if  human  experience  is  to  be 
trusted,  he  needed  no  suggestion  upon  that  point. 

Therefore,  as  to  voluntary  agreements,  it  will  be  seen  that 
the  clause  we  are  considering  is  significant  only  when 
applied  to  agreements  existing  at  the  date  of  the  act. 

In  this  case  the  contract  was  made  ill  December,  1864, 
several  months  after  the  act  of  congress  took  effect.  The 
law  presumes  that  the  defendant  in  error  established  his 
price  for  carrying  the  goods  of  the  plaintiff  in  error  with  a 
view  to  the  payment  of  the  tax  levied  by  congress,  and 
therefore  he  cannot  be  permitted  to  collect  the  amount  of 
the  tax  in  addition  to  his  charge  of  nine  cents  per  pound. 
If  he  did  not  fix  his  rates  high  enough  to  cover  the  tax, 
he  had  the  power  to  do  so,  and  cannot  complain  of  the 
omission. 

The  judgment  of  the  district  court  is  reversed,  with  costs, 
and  judgment  will  be  entered  in  this  court  in  favor  of  the 
plaintiff  in  error  and  against  the  defendant  in  error  for  the 
sum  of  $482.67. 

Reversed. 
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Error  to  Probate  Court,  Las  Animas  County. 
Mr.  A.  A,  Bradford,  for  plaintiff  in  error. 
Mr.  G.  W.  Miller,  for  defendant  in  error. 
Assumpsit  by  defendant  in  error  against  plaintiff  in  error. 

Eyster,  J.  Quite  a  number  of  errors  are  assigned  by 
the  plaintiff  in  error.  We  do  not  wish  to  review  the  whole 
of  them.  It  is  enough  to  say,  that  the  declaration  in  the 
case  was  in  the  Spanish  language.  It  is  not  to  be  tolerated 
in  this  country,  that  judicial  proceedings  should  be  in  any 
other  than  the  adopted  language  of  the  nation.  To  argue 
this  proposition  would  be  useless,  and  for  this  reason,  the 
judgment  of  the  court  below  is  reversed. 

We  cannot  after  an  examination  send  this  cause  to  the 
probate  court  for  a  new  trial.  The  whole  record  and  pro- 
ceedings are  so  utterly  at  variance  with  the  known  rules  of 
practice,  that  we  feel  compelled  to  order,  that  the  entire  pro- 
ceeding be  dismissed  from  the  docket  of  the  probate  judge, 

and  judgment  will  be  so  entered. 

Reversed. 
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ACT  repealed.  The  act  of  1864  (8  Sese.  102),  relating  to  mechanic's  lien**  was 
repealed  by  the  act  of  1867  (6  Sees.  75)  upon  the  same  subject. 

Effect  of  repeal  of  mechanic's  lien  law.  Leins  existing  under  the  act  of 
1864  fell  when  that  act  was  repealed,  unless  within  the  saving  clause  of 
the  28th  section  of  the  act  of  1867. 

Constitutional  law — mechanic* %  lien.  Liens  established  by  the  act  of  1864 
are  not  protected  from  legislative  interference  by  the  clause  of  the  consti- 
tution of  the  United  States  which  relates  to  the  obligation  of  contracts. 

Error  to  District  Court,  Oilpin  County. 
Section  28  of  tlie  act  of  1867  (6  Sess.  81)  is  as  follows : 

s"  That i  An  act  creating  a  lien  in  favor  of  mechanics  and  others,' 
approved  March  11, 1864,  and  all  other  acts  or  parts  of  acts  incon- 
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sistent  with,  or  in  conflict  with,  this  act,  be  and  the  same  are  hereby 
repealed ;  bat  nothing  contained  in  this  section  shall  be  so  construed 
as  to  affect  any  proceeding  now  pending  in  any  of  the  courts  of  this 
territory  under  the  provisions  of  the  act  hereby  repealed." 

This  act  was  approved  January  11,  1867. 
The  bill  was  filed  March  20,  1867,  and  it  was  alleged  in 
the  bill  that  the  cause  of  action  accrued  December  10,  1866. 

Mr.  E.  T.  Wells,  for  plaintiffs  in  error. 

Mr.  A.  Marsh,  for  defendants  in  error. 

Hallett,  C.  J.  The  plaintiffs  in  error  seek  to  establish 
a  mechanic's  lien,  upon  certain  premises  of  the  defendant 
Grimes,  under  the  act  of  1864.  That  act  was  repealed  by 
the  act  of  1867,  and  the  principal  question  presented  in  this 
record  is,  concerning  the  effect  of  such  repeal  upon  liens 
founded  upon  the  act  first  mentioned.  In  the  first  place,  it 
is  contended  that  the  legislative  assembly,  in  repealing  the 
act  of  1864,  did  not  intend  to  divest  liens  which  arose  under 
that  act,  upon  the  ground  that  the  repealing  act  is  substan- 
tially the  same  as  the  original  act.  It  is  true  that  many  of 
the  provisions  of  the  first  act  are  incorporated  in  the  act  of 
1867,  but  these  provisions  relate  mainly  to  proceedings  for 
enforcing  the  lien,  and  not  to  the  lien  itself.  The  opening 
section  of  the  two  acts  in  which  the  lien  is  given  differs  in 
language  and  in  substance.  The  act  of  1864  prescribes  the 
quantity  of  land  to  be  affected  by  the  lien,  while  the  act  of 
1867  fixes  no  limit ;  the  former  act  gives  a  lien  to  sub-con- 
tractors, and  requires  a  statement  of  the  amount  due, 
together  with  a  description  of  the  property,  to  be  filed  with 
the  recorder  of  the  county,  points  upon  which  the  later  act 
is  silent.  The  former  act  contains  no  reference  to  lode 
mining  claims,  upon  which  a  lien  is  given  by  the  act  of  1867. 
Perhaps  other  differences  might  be  pointed  out,  but  we 
think  it  is  sufficient  to  show  that  there  are  substantial 
differences.  When  a  law  is  re-enacted  in  the  same  lan- 
guage, or  in  language  which  is  substantially  the  same,  the 
new  act  taking  effect  simultaneously  with  the  repeal  of  the 
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old,  we  may  well  enough  say  that  the  law,  though  displaced 
and  instantly  replaced,  has  suffered  no  interruption.  And 
this  is  what  we  understand  the  supreme  court  to  say  in 
Steamship  Co.  v.  Joliffe,  2  Wall.  460.  But  when  the  legis- 
lative assembly,  upon  a  subject  which  has  previously 
received  its  attention,  frames  a  new  law  identical  with  the 
first  in  some  features,  but  differing  from  it  widely  in  others, 
and  expressly  repeals  the  first  act,  it  would  be  an  extraor- 
dinary exercise  of  judicial  power  to  declare  the  first  act  in 
force  notwithstanding  such  repeal.  It  is  not  sufficient  that 
the  repealed  and  repealing  acts  should  have  points  of 
identity,  but  the  latter  must  be  substantially  the  same  as 
the  former.  The  repealing  section  of  the  act  of  1867  con- 
tained a  clause,  "That  nothing  contained  in  this  section 
shall  be  so  construed  as  to  affect  any  proceeding  now  pend- 
ing in  any  of  the  courts  of  this  territory,  under  the  provisions 
of  the  act  hereby  repealed."  With  this  language  before  us, 
we  are  certainly  at  liberty  to  believe  that  the  legislative 
assembly  thought  it  necessary  to  protect  parties,  who  had 
instituted  proceedings  under  the  act  of  1864,  from  the  effect 
of  the  repeal  of  that  act.  Now  this  is  not  at  all  consistent 
with  the  notion  that  the  legislature  designed  that  the  act 
should  remain  in  force  as  to'  all  cases  which  arose  under  it, 
for  "  expressio  unius  est  excltcsio  alterius"  If  a  saving 
clause  was  necessary  to  protect  those  who  had  commenced 
proceedings  under  the  act  of  1864  from  the  effect  of  the 
repeal,  why  was  it  not  necessary  as  to  those  who  had  not 
commenced  such  proceedings?  We  cannot  answer  this 
question  in  any  way  that  will  support  the  theory  of  the 
plaintiffs  in  error,  that  the  legislature  intended  to  continue 
the  act  as  to  cases  which  arose  under  it.  As  this  is  a  ques- 
tion of  intent,  we  may  certainly  look  to  the  language  of  the 
act  for  the  purpose  of  ascertaining  the  intention,  and  we 
think  no  one  can  read  the  twenty-eighth  section  of  the  act 
of  1867  without  being  convinced  that  the  legislative  assem- 
bly intended  to  repeal  the  act  of  1864  to  all  intents  and 
purposes,  except  as  to  cases  in  which  proceedings  to  enforce 
the  lien  were  pending  in  some  court.    It  is  also  urged  that 
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liens  founded  upon  the  act  of  1864  are  contracts  protected 
from  hostile  legislation  by  the  constitution  of  the  United 
States,  and  therefore  the  lien  in  this  case  was  not  in  any 
way  affected  by  the  repeal  of  that  act  It  was  said  in 
Branson  v.  Kinzie:  "It  is  difficult,  perhaps,  to  draw  a 
line  that  would  be  applicable  in  all  cases  between  legitimate 
alterations  of  the  remedy  and  provisions  which,  in  the  form 
of  remedy,  impair  the  right;"  and  we  have  appreciated 
this  difficulty  in  our  efforts  to  arrive  at  a  correct  conclusion 
in  this  case.  It  is,  indeed,  "manifest  that  the  obligation  of 
a  contract  and  the  rights  of  a  party  under  it  may,  in  effect, 
be  destroyed  by  denying  a  remedy  altogether,  or  may  be 
seriously  impaired  by  burdening  the  proceedings  with  new 
conditions  and  restrictions  so  as  to  make  the  remedy  hardly 
worth  pursuing.' '  Bearing  in  mind  that  ' i  whatever  belongs 
merely  to  the  remedy  may  be  altered  according  to  the  will 
of  the  State,  provided  the  alteration  does  not  impair  the 
obligation  of  the  contract, "  we  proceed  to  inquire  whether 
the  act  of  1864  gave  a  remedy,  of  which  the  legislative 
assembly  could  deprive  the  plaintiffs  in  error  without 
impairing  the  obligation  of  the  contract.  In  the  first  place, 
it  is  noticeable  that  the  act  does  not  establish  contracts 
between  parties,  but  gives  a  remedy  upon  contracts  made 
without  its  aid.  Its  first  words  are:  "Any  person  to 
whom  a  debt  is  due  for  labor  performed  or  material  fur- 
nished and  actually  used  in  the  erection,  construction, 
alteration  or  repair  of  any  house,  mill,  building  or  struc- 
ture." Now  a  debt  cannot  be  due  except  upon  a  contract, 
express  or  implied,  and,  therefore,  the  act  assumes  the 
existence  of  a  contract,  but  does  not  create  it.  Further- 
more, the  common  law  gives  an  action  to  recover  the  value 
of  labor  and  material  furnished,  and,  therefore,  in  every 
case  of  lien  under  the  statute  there  was  a  perfect  contract 
and  a  common-law  remedy  to  enforce  it  independent  of  the 
statute.  We  are,  then,  authorized  to  say  that  the  act  of 
1864  gave  a  new  and  additional  remedy  in  a  familiar  class 
of  cases.  If  we  contrast  this  new  remedy  with  the  pre- 
existing common-law  remedy,  we  shall  find  that  the  debtor 
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was  equally  bound  to  pay  liis  creditor  under  both  of  them  ; 
in  other  words,  the  statute  did  not  increase  or  diminish  the 
obligation  to  pay  previously  resting  upon  the  debtor.  The 
statute  enabled  the  creditor  to  appropriate  the  land  upon 
which  he  labored,  and  placed  his  materials,  together  with 
the  structure  which  he  erected,  to  the  payment  of  his  debt, 
but  it  did  not  add  to  the  legal  liability  of  the  debtor  arising 
from  the  contract  to  pay  his  creditor.  Both  before  and 
after  the  passage  of  the  act,  the  common  law  gave  to  the 
creditor  the  right  to  resort  to  the  property  of  the  debtor  for 
the  purpose  of  satisfying  his  demand,  so  that,  in  this 
respect,  the  new  remedy  was  not  different  from  the  old. 
But  there  was  one,  and  but  one,  essential  difference  between 
the  two  remedies.  Under  the  statute,  a  lien  upon  the  prop- 
erty benefited  by  the  labor  and  materials  of  the  creditor 
arose  contemporaneously  with  the  contract,  preventing 
alienation  by  the  debtor  to  the  prejudice  of  the  creditor, 
and  giving  to  the  creditor  a  preference  over  all  other 
creditors  of  the  debtor  who  should  subsequently  acquire 
liens  upon  that  property,  while,  by  the  law  as  it  existed 
before  the  statute,  no  such  lien  was  established  until  judg- 
ment was  obtained.  Now  it  is  plain  that  the  statute  was 
important  to  the  lien  creditor  only  in  case  of  a  contest  with 
the  grantees  or  creditors  of  the  debtor,  and  that  it  did  not 
essentially  change  the  relations  between  the  debtor  and 
creditor.  The  statute  gave  to  the  lien  creditor  a  preference 
over  the  grantees  and  creditors  of  the  debtor  who  had  not> 
at  the  date  of  the  contract,  acquired  a  lien  upon  the  prop- 
erty, but  it  did  not  subject  the  property  of  the  debtor  to 
the  payment  of  the  lien  creditor's  demand  in  any  degree  or 
manner  more  advantageous  to  the  creditor  than  the  general 
law.  The  statute  did  no  more  than  prescribe  a  rule  of 
priority  and  preference  among  creditors  and  incumbran- 
cers, which  was  different  from  that  given  by  the  general 
law.  Now  we  understand  that  legislative  interference 
among  the  creditors  and  grantees  of  a  debtor,  which  has 
the  effect  to  postpone  one  for  the  benefit  of  another,  is  not 
prohibited  by  the  constitution.    It  was  said  in  Jackson  v. 
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Lamphire,  3  Pet.  290,  and  repeated  with  approbation  in 
McCracken  v.  Hey twar d,  2  How.  613:  S'lt  is  within  the 
undoubted  power  of  State  legislatures  to  pass  recording 
acts  by  which  the  elder  grantee  shall  be  postponed  to  a 
younger,  if  the  prior  deed  is  not  recorded  within  the  limited 
time,  and  the  power  is  the  same  whether  the  deed  is  dated 
before  or  after  the  passage  of  the  recording  act ;  though  the 
effect  of  such  a  law  is  to  render  the  prior  deed  fraudulent 
and  void  as  against  a  subsequent  purchaser,  it  is  not  a  law 
impairing  the  obligation  of  contracts."  The  act  of  1864 
stands  upon  a  similar  principle.  It  postponed  creditors 
and  grantees  of  the  debtor  to  the  mechanic  and  material 
man,  but  it  did  not  touch  the  obligations  of  the  contract. 
In  a  struggle  between  creditors  and  grantees  it  might  be 
decisive  of  the  contest,  but  it  did  not  affect  the  relation  of 
debtor  and  creditor. 

The  counsel  for  plaintiffs  in  error  has,  with  much  industry 
and  ability,  drawn  from  the  decisions  of  the  supreme  court 
many  passages  which  appear  to  sustain  his  views.  It  must 
not  be  forgotten,  however,  that  the  language  of  each  case 
was  spoken  with  reference  to  the  points  before  the  court. 
We  find,  in  the  reports  of  that  court,  no  case  like  the  one 
under  consideration.  In  Bronson  v.  Kinzie*  no  question 
arose  between  contesting  claimants,  and  the  law  imposed 
new  conditions  and  restrictions  upon  the  sale  of  the  mort- 
gaged property  for  the  benefit  of  the  mortgagor.  So,  in 
McCracken  v.  Hey  ward,  2  How.  608,  new  conditions  and 
restrictions  were  prescribed  respecting  the  sale  of  property 
under  judgments  at  law  for  the  benefit  of  the  debtor.  In 
the  case  at  bar,  as  we  have  seen,  the  act  of  1864  established 
a  preference  between  creditors  and  grantees,  but  did  not 
affect  the  debtor.  In  Steamship  Co.  v.  Joliffe,  2  Wall.  450, 
the  statute  alone  gave  the  right  and  the  remedy,  and  it  was 
declared  to  be  within  the  constitutional  provision.  If  sub- 
ject to  repeal,  the  creditor's  demand  would  have  fallen 
with  the  statute,  and  nothing  would  have  been  left  to  him. 
In  the  case  at  baj\  it  was  only  the  creditor' s  preference  over 

other  creditors  and  grantees  of  his  lebtor  which  rested  upon 
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the  statute,  and  that,  as  we  have  seen,  was  within  legislative 
control.  As  the  act  of  1864  established  a  rule  respecting 
the  administration  and  distribution  of  a  debtor's  property, 
we  think  it  was  not  secured  to  the  plaintiff  in  error  by  any 
constitutional  provision.  After  it  was  repealed,  a  substan- 
tial remedy  against  the  debtor  Grimes,  according  to  the 
course  of  justice  as  it  existed  at  the  time  the  contract  was 
made,  was  left  to  the  plaintiffs  in  error,  and  this  was  suffi- 
cient to  satisfy  the  constitutional  requirement.  Coolers 
Limitations,  286 ;  Stocking  v.  Hunt^  3  Denio,  274 ;  Conkey 
v.  Hart,  14  N.  Y.  22.  The  plaintiffs  in  error  also  aver  that 
their  lien  has  been  restored  by  an  act  passed  in  the  year 
1868.  It  is  not  necessary  to  consider  the  effect  of  this 
restoring  act,  for  the  reason  that  it  was  not  passed  until 
long  after  these  proceedings  were  commenced.  At  the  time 
when  this  petition  was  filed,  the  act  upon  which  it  was 
founded  was  inoperative,  and,  therefore,  the  petition  was 
properly  dismissed. 
The  decree  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Cbandall  v.  Sterling  Gold  Mining  Co. 

Judicial  Notice  —  laws  of  Kansas  Territory.  If  the  laws  of  the  late  terri- 
tory of  Kansas,  relating  to  the  descent  of  real  estate,  were  at  an/  time  in 
force  in  this  territory,  they  are  to  be  judicially  noticed,  and  need  not  be 
proved  at  the  trial. 

Kansas  Territory,  laws  of,  relating  to  descent  of  real  estate.  In  November, 
1860,  there  were  three  statutes  in  Kansas  relating  to  the  descent  of  real 
estate.  By  the  first,  the  widow  had  one-half  the  real  estate  of  her 
deceased  husband,  the  other  half  going  to  the  children  of  the  marriage 
and  of  the  husband.  By  the  second,  she  had  one-half  in  value  of  the 
realty  to  be  set  apart  to  her  under  the  direction  of  the  court.  By  the 
third,  she  was  endowed  of  the  third  part  of  all  the  lands  whereof  her 
husband  was  seised,  of  an  estate  of  inheritance  during  coverture.  She  was 
required  to  elect  between  these  acts  within  six  months  after  the  death  of 
her  husband. 

Election — effect  of  toidoufs  failure  to  make.  In  ejectment  by  a  widow 
claiming  as  heir  to  her  deceased  husband's  estate,  under  the  first  of  the  acts 
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mentioned,  it  did  not  appear  that  she  had  declared  her  election  to  take 
under  that  statute  within  the  time  prescribed.  Held,  that  she  could  not 
recover. 

Appeal  from  District  Court,  Gilpin  County. 

Mr.  B.  T.  Wells,  for  appellant 

Messrs.  Johnson  &  Teller,  for  appellee. 

Hallett,  C.  J.  The  plaintiff  alleges  that  her  husband, 
in  his  life-time,  was  seized  of  an  interest  in  a  claim  on  the 
Bobtail  Lode,  in  Gilpin  county,  to  one-half  of  which  she 
became  entitled  upon  his  death,  which  occurred  in  the 
month  of  November,  1860.  She  avers  that,  in  November, 
1860,  the  premises  in  controversy  were  within  the  limits  of 
the  late  territory  of  Kansas,  and  that,  by  a  law  of  that  terri- 
tory, upon  the  death  of  her  husband  she  became  entitled  to 
the  estate,  which  she  now  seeks  to  recover.  Upon  the  trial 
*  in  the  court  below,  no  evidence  was  offered  to  show  that 
Kansas  territory  included  within  its  boundaries  the  district 
of  country  now  known  as  the  county  of  Gilpin,  and  prob- 
ably the  district  court  was  required  to  take  judicial  notice 
of  that  fact,  if  it  exists.  We  shall  not  consider  this  interest- 
ing question,  nor  shall  we  consider  another  question  of 
greater  interest  which  relates  to  the  force  and  effect  of  the 
laws  of  Kansas  territory  in  a  case  of  this  kind.  We  shall 
pass  these  and  other  questions  presented  in  this  record,  and 
place  our  decision  upon  ground  which  is  entirely  satis- 
factory to  us. 

Assuming,  argumertii  gratia,  that  the  district  of  country 
now  known  as  the  county  of  Gilpin  was,  at  the  death  of 
plaintiff's  husband  in  November,  1860,  in  the  territory  of 
Kansas,  and  that  the  law  of  descent  of  that  territory  is  to 
be  applied  to  this  case,  we  propose  to  inquire  whether,  by 
that  law,  the  plaintiff  is  invested  with  any  estate  in  the 
premises  in  controversy.  Upon  the  trial  in  the  court  below, 
the  plaintiff  gave  in  evidence  the  law  of  Kansas  territory, 
approved  February  7, 1869,  upon  which  she  relies ;  another 
act,  entitled  "An  act  relating  to  dower,1 '  approved  Feb- 
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ruary  27,  1860,  affecting  that  upon  which  the  plaintiff 
relies,  was  not  given  in  evidence,  and,  therefore,  we  must 
first  ascertain  whether  we  can  consider  the  act  of  1860  in 
connection  with  the  former  law.  Upon  this  point  it  is  to  be 
observed  that  these  laws  are  not  foreign  to  our  territory  in 
the  sense  in  which  the  laws  of  one  State  or  territory  are 
said  to  be  foreign  to  every  other  State  and  territory.  We 
Bay  that  laws  are  foreign  when  they  emanate  from  a  juris- 
diction territorially  distinct  and  separate  from  our  own. 
As  to  the  premises  in  controversy,  the  jurisdiction  of  the 
territory  of  Kansas  was  coincident  with  our  own,  but  pre- 
cedent in  the  order  of  time.  If  the  plaintifThad  sought  her 
remedy  immediately  after  the  alleged  devolution  of  this 
estate,  the  forum  in  which  she  would  have  appeared  and 
the  law  governing  the  case  were  provided  by  the  territory 
of  Kansas,  and,  in  that  event,  no  proof  of  the  law  would 
have  been  required.  Since  then  the  forum  has  been 
changed,  but,  upon  the  theory  of  the  plaintiff,  the  law 
remains  the  same.  We  are  told  that  the  law  of  descent  of 
Kansas  territory  is  to  be  applied  to  all  cases  that  arose 
within  her  boundaries  while  she  held  dominion.  If  so,  it 
is  to  be  as  fully  and  as  generally  applied  to  such  cases  as  is 
our  own  law  to  cases  arising  within  our  territory  since  the 
organization  thereof,  and  the  first  is  as  much  a  part  of  our. 
general  law  as  the  last.  With  respect  to  the  point  under 
consideration,  we  may  say  that  these  Kansas  laws,  if 
effectual  as  claimed  by  the  plaintiff,  stand  upon  the  same 
footing  as  those  acts  of  our  own  assembly,  which  have  been 
repealed;  if  rights  have  accrued  under  them,  whenever  those 
rights  are  questioned,  they  are  the  subject  of  judicial  cog- 
nizance in  the  same  manner  as  if  still  in  force.  The  case  of 
United  States  v.  Turner  et  al.,  11  How.  663,  is  instructive 
upon  this  point.  In  the  district  court  of  Louisiana  a  ques- 
tion arose  concerning  the  validity  of  an  instrument  under 
the  laws  of  Spain,  in  force  in  the  province  of  Louisiana 
before  the  purchase,  and  counsel  moved  for  an  issue 
upon  the  points  to  be  tried  by  a  jury.  This  motion  was 
denied,  and  the  ruling  was  sanctioned  by  the   supreme 
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court  in  language  which,  with  a  change  of  names,  may  be 
applied  to  the  point  we  are  considering. 

( '  The  Spanish  laws  which  formerly  prevailed  in  Louisiana, 
and  upon  which  the  titles  of  land  in  that  State  depend, 
must  be  judicially  noticed  q,nd  expounded  by  the  court  like 
the  laws  affecting  titles  to  real  property  in  any  other  State. 
They  are  questions  of  law  and  not  questions  of  fact,  and 
are  always  so  regarded  and  treated  in  the  courts  of 
Louisiana." 

The  case  of  Herdhorn  v.  Doe,  1  Blackf.  160,  is  equally  to 
the  point.  There  laws  of  Virginia,  affecting  title  to  real 
property  in  Indiana,  were  judicially  recognized  by  the 
supreme  court  of  the  latter  State  in  a  decision  which  is  very 
convincing  upon  this  point.  Upon  reason  and  authority, 
therefore,  we  say,  that  if  the  law  of  descent  of  Kansas  terri- 
tory is  to  be  applied  to  this  case,  it  lies  within  the  range  of 
judicial  information  and  need  not  be  established  by  proof, 
and  the  act  of  1860  is  as  fully  known  to  us  in  a  legal  sense 
as  that  which  was  given  in  evidence  upon  the  trial  in  the 
court  below. 

The  second  section  of  the  act  of  1860  mentions  t\?o  acts 
which,  together  witti  the  act  of  1860,  appear  to  have  been  in 
force  at  the  time  of  the  death  of  plaintiff's  husband  in 
November  of  that  year.  By  the  act  under  which  plaintiff 
claims,  which  was  the  eldest  of  the  three,  a  widow  took  one- 
half  the  real  estate  of  her  deceased  husband,  and  the  chil- 
dren of  the  marriage  and  of  the  husband  took  the  remaining 
half.  It  seems  that,  under  this  act,  partition  of  the  property 
among  the  beneficiaries  was  not  contemplated.  Laws 
Kansas  Ter.  1869,  p.  565.  By  the  second  act  the  widow 
became  the  owner  in  fee  'of  one-half  in  value  of  the  realty, 
to  be  set  apart  to  her  under  the  direction  of  the  court. 
Laws  Kansas  Ter.  1869,  p.  381.  By  the  third  act,  which  we 
have  referred  to  as  the  act  of  1860,  the  widow  was  i i  endowed 
of  the  third  part  of  all  the  lands  whereof  her  husband  or 
any  other  person  to  his  use  was  seized  of  an  estate  of 
inheritance  at  any  time  during  the  marriage  to  which  she 
shall  not  have  relinquished  her  right  of  dower,  in  the  man- 
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ner  prescribed  by  law,  to  hold  and  enjoy  during  her  natural 
life."    Laws  Kansas  Ter.  1860,  p.  110. 

These  several  distinct  and  widely  different  estates  were 
offered  to  widows  by  the  laws  of  Kansas  territory,  but  it 
was  necessary  that  she  should  elect  between  them.  If  the 
statute  was  silent  as  to  election  there  could  be  little  doubt 
as  to  the  intention  of  the  law,  for  obviously  the  widow 
could  not  be  allowed  to  hold  under  all  these  acts  and  thus 
absorb  the  estate,  leaving  nothing  for  the  children.  But 
the  statute  was  not  silent  upon  this  point  In  the  second 
section  of  the  act  of  1860,  it  was  enacted  as  follows : 

"  Every  widow,  within  six  months  from  the  death  of  her  hus- 
band, may,  as  she  may  prefer,  use  for  her  benefit  either  the  provis- 
ions  of  this  act  or  those  of  an  act  entitled, '  An  act  concerning 
descent  and  distributions."  Approved  February  8, 1859,  or  an  act 
entitled, '  An  act  to  protect  the  rights  of  married  women,  and  in 
relation  to  the  liabilities  incident  to  the  married  contract  relation.' 
Approved  February  7, 1859." 

We  learn  from  this  that  the  widow  could  have  the  benefit 
of  but  one  of  the  acts,  making  provision  for  her  out  of  the 
estate  of  her  deceased  husband,  and  that  six  months  were 
Allowed  her  to  determine  which  of  the  several  acts  she 
would  invoke.  Under  these  statutes  upon  the  death  of  a 
husband  intestate  nothing  could  be  done  toward  vesting 
his  estate  in  the  heirs  until  the  widow  should  choose 
between  the  several  laws  designed  for  her  use.  The  widow 
had  only  an  inchoate  right  prior  to  election,  for  until  then 
the  law,  ignorant  whether  she  would  have  a  dower  estate  or 
an  estate  in  fee,  could  not  operate  in  her  behalf.  In  justice 
to  the  children  of  the  marriage  and  of  the  deceased  husband 
the  widow  ought  to  have  been  and  was  required  to  make 
her  election  at  an  early  day.  Moved  by  sueh  considerations 
doubtless  the  legislature  of  Kansas  territory  declared  that 
the  widow  should  elect  between  the  several  acts,  securing 
to  her  an  interest  in  her  husband's  estate  within  the  six 
months  succeeding  his  death,  and  this  wise  limitation  is  to 
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be  enforced  for  the  repose  of  estates  and  because  it  is  the 
legislative  will. 

Under  statutes  and  at  the  common  law  it  has  often  been 
decided  that  a  widow  failing  to  elect  between  dower  and 
a  devise  shall  be  held  to  have  accepted  the  devise.  Pratt  v. 
Fetton,  4  Cush.  175.      , 

But  this  is  upon  the  ground  that  a  will  is  effectual  unless 
expressly  renounced.  It  needs  no  invocation  to  awaken  its 
transmitting  power,  but  bestows  its  gift  unasked,  unless  the 
beneficiary  expressly  decline  it.  Not  so  however  here,  for 
the  statute  of  1860  requires  that  the  widow  shall  be  active 
in  declaring  her  preference.  If  we  say  that  in  case  of  non- 
election  she  shall  have  an  estate  under  one  of  the  acts  to 
which  we  have  referred,  how  shall  we  choose  between  the 
several  statutes  ?  We  are  unable  to  do  it.  No  one  of  these 
statutes  could  become  efficient  until  its  aid  was  invoked. 

If  the  plaintiff  here  passively  allowed  the  six  months  suc- 
ceeding her  husband's  death  to  pass  without  manifesting 
by  word  or  act  her  desire  to  hold  under  either  one  of  these 
acts,  she  must  suffer  the  loss  resulting  from  her  laches.  We 
find  no  evidence  in  the  record  showing  that  the  plaintiff, 
within  the  time  prescribed  by  the  act  of  1860,  elected  to 
take  the  estate  she  now  claims  under  the  act  of  February  7, 
1869.  Perhaps  the  bringing  of  a  suit  would  show  an  elec- 
tion, but  if  so,  this  suit  was  not  brought  until  1866,  long 
after  the  law,  weary  of  the  plaintiff's  delay,  had  turned  to 
other  representatives  of  her  deceased  husband. 

In  the  absence  of  evidence  upon  this  point,  we  think  the 
judgment  of  the  district  court  was  correctly  given  for  the 
defendant. 

The  judgment  of  the  district  court  affirmed,  with  costs. 

Affirmed. 


Malohtey  t>.  Grimes. 

Attachment — distributing  proceeds  of  attached  property  among  creditors. 
The  twenty-sixth  section  of  the  attachment  act  provides  tor  pro  rata  dis- 
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tribution  of  the  proceeds  of  attached  property  among  creditors  who  have 
sued  out  writs  returnable,  and  returned  to  the  same  term  of  court. 

Where  several  creditors  attached  the  same  property,  under  writs  returnable  to 
different  terms  of  court,  the  rule  of  precedence,  as  modified  by  statute, 
requires  that  they  should  be  classified  with  reference  to  the  terms  of 
court  to  which  their  writs  are  returnable,  and  gives  preference  to  the  sev- 
eral classes  according  to  priority  of  service. 

If  property  is  attached  in  several  contemporaneous  proceedings,  whether  com- 
menced to  the  same  term  or  to  different  terms,  and  whether  the  property 
be  sold  under  process  issued  in  one  or  all  of  the  suits,  the  proceeds  of  the 
property  should  be  distributed  among  the  several  creditors  according  to 
the  foregoing  rules. 

Sals  op  attached  property  —  effect  of  upon  contemporaneous  Hens.  Where 
several  attachment  writs  were  commenced  to  different  terms  of  court,  and 
all  the  suits  were  levied  upon  the  same  property,  and  all  the  suits  were 
pending  at  the  same  time,  and  the  property  was  sold  under  judgments 
obtained  in  the  suits  first  commenced  :  Held,  that  all  the  creditors  were 
entitled  to  share  in  the  proceeds  of  the  sale,  and  the  liens  of  the  several 
attachments  upon  the  attached  property  were  divested  by  the  sale. 

Sale  op  property  upon  redemption  by  judgment  creditor  does  not  inure  to  the 
benefit  of  other  creditors.  An  attaching  creditor,  having  obtained  j  udgment 
redeemed  from  a  sale  made  under  a  judgment  obtained  in  another  attach- 
ment suit,  and  caused  the  premises  to  be  re-sold  pursuant  to  sections  14  and 
15,  chapter  48,  Revised  Statutes :  Held,  that  other  creditors,  who  had  com- 
menced suit  by  attachment  to  the  same  term  with  the  redeeming  creditor, 
were  not  entitled  to  share  in  the  proceeds  of  such  re-sale. 

Appeal  from  District  Court,  Gilpin  County. 

An  agreed  case  was  submitted  to  the  district  court  as 
follows : 

"  Previous  to  April  term,  A.  D.  1867,  of  said  court  two  writs 
of  attachment  were  issued  in  favor  of  Woodbury  &  Co.  and 
John  Tierney,  respectively,  against  the  Mammoth  Gold  Min- 
ing Co.  of  Colorado,  both  returnable  and  returned  to  said 
term,  and  both  levied  upon  certain  real  estate  of  said  corpora- 
tion. At  July  term,  1867,  judgment  was  rendered  in  favor 
of  plaintiffs  in  each  of  these  causes. 

"  September  30,  1867,  the  premises  attached  were  sold 
upon  special  execution  issued  on  these  two  judgments,  and 
Woodbury  and  Co.  became  the  purchasers.  All  these  pro- 
ceedings were  regular.  Previous  to  July  term,  A.  D.  1867, 
divers  writs  of  attachment  issued  against  the  same  Mam- 
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moth  Gold  Mining  Co.,  one  in  favor  of  Wm.  Moller  and  one 
in  favor  of  said  Dennis  Maloney,  all  returnable  to  the  July 
term  of  said  court,  1867,  all  of  which  were  returned  to  that 
term  levied  upon  the  said  real  estate  before  attached  at  suit 
of  Woodbury  &  Co.  and  Tierney.  The  writ  issued  in  favor 
of  Moller  was  served  upon  the  agent  of  the  corporation 
defendant,  that  in  favor  of  the  appellant  was  returned  '  not 
found '  and  service  by  publication  was  made. 

"At  the  October  term  of  court  Moller  recovered  judgment 
for  $39,485.36  damages  and  Maloney  for  $205  damages ;  said 
judgments  still  are  in  full  force  and  unsatisfied.  March  30, 
1868,  the  time  allowed  to  the  said  Mammoth  Gold  Mining 
Co.  to  redeem  the  lands  sold  under  the  executions  of  Wood- 
bury &  Co.  and  Tierney  from  such  sale  having  expired,  and 
no  such  redemption  having  been  made,  Moller  sued  out  his 
special  execution  upon  his  judgment  and  redeemed  the 
premises  and  afterward  procured  the  appellee  to  sell  the 
premises  on  his  aforesaid  execution.  All  these  proceedings 
were  regular.  At  the  sale  on  Moller' s  execution,  the  prem- 
ises were  sold  for  the  sum  of  $20,000,  of  which,  after  deduct- 
ing $2,520,  paid  by  Moller  to  redeem  from  such  prior  sale, 
and  the  costs  on  the  execution,  there  remains  in  the  hands 
of  said  sheriff  the  sum  of  $17,121.93.  That  it  shall  be  sub- 
mitted to  the  district  court  to  determine  whether  said  sum 
of  $17,121.93  ought  to  be  paid  by  the  sheriff  to  Moller  upon 
and  in  satisfaction  of  his  execution,  or  whether  the  whole 
sum  of  $20,000,  after  deducting  the  redemption-money  paid 
by  Moller,  ought  to  be  distributed  among  all  the  creditors 
of  the  corporation,  who  recovered  judgments  against  said 
corporation  in  actions  commenced  by  writs  of  attachment, 
returned  and  returnable  to  the  July  term,  1867,  of  said  court 
Either  party  may  appeal  from  any  final  order  made  by  the 
district  court  in  pursuance  of  this  stipulation  to  the  supreme 
court  without  filing  bond,  and  the  supreme  court  may 
determine  the  same  questions,"  etc. 

June  26,  1868,   appellant  applied  to  the  district  court 

for  a  rule  on  the  clerk  to  make  assessment  of  the  amount 

due  him  out  of  the  moneys  in  the  hands  of  the  sheriff,  as 
Vol.  I.— 15 
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appears  by  the  stipulation  heretofore  filed,  and  that  the 
sheriff,  defendant,  etc.,  be  required  to  pay  to  him  the 
amount  so  assessed.  This  motion  was  denied,  and  the 
sheriff  was  ordered  to  pay  the  moneys  in  his  hands  to 
Moller. 

Mr.  E.  T.  Wells,  for  appellant 

Messrs.  Johnsox  &  Teller,  for  appellee. 

Hallett,  C.  J.  Appellant' s  claim  to  share  in  the  fund  in 
the  hands  of  appellee  is  based  upon  the  twenty-sixth  section 
of  the  attachment  act.  Laws  of  1861,  p.  210.  That  section 
provides  for  pro  rata  distribution  of  the  proceeds  of  attached 
property  among  creditors  who  have  sued  out  writs  returnable 
and  returned  to  the  same  term  of  court,  and  levied  the  same 
upon  such  property.  It  will  be  observed  that  this  section 
extends  to  cases  in  which  the  writs  are  returnable  and 
returned  to  the  same  term  of  court,  thus  leaving  the  cases  in 
which  the  writs  are  not  so  returnable  to  the  operation  of  the 
general  rule,  which  is,  that  creditors  are  entitled  to  satisfac- 
tion out  of  the  proceeds  of  attached  property  in  the  order 
in  point  of  time  in  which  their  writs  are  levied.  Drake  on 
Attachment  (2d.  ed.),  §  231.  The  effect  of  the  section  is  to 
place  upon  an  equal  footing  all  attaching  creditors  who 
come  into  court  at  the  same  term  ;  but  no  provision  is  made 
respecting  cases  in  which  the  writs  are  returnable  to  differ- 
ent terms.  When  several  creditors  attach  the  same  property 
under  writs  returnable  to  different  terms  of  court*  the  rule 
of  precedence,  as  modified  by  the  statute,  requires  that  they 
should  be  classified  with  reference  to  the  terms  of  court  to 
which  their  writs  are  returnable,  and  gives  preference  to  the 
several  classes  according  to  priority  of  service.  In  this  view 
while  the  creditors,  Woodbury  and  Tierney,  who  sued  at 
the  April  term,  1867,  of  the  district  court,  were  upon  an 
equal  footing,  their  lien  upon  the  property  attached  was 
superior  to  the  lien  of  those  creditors,  of  whom  appellant 
was  one,  who  sued  at  the  July  term,  1867,  of  the  court 
All  the  creditors,  however,  attached  the  same  property,  and 
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all  of  them  were  entitled  to  satisfaction  oat  of  it,  if  the 
proceeds  should  be  sufficient  to  pay  all.  In  this  state  of 
law  and  fact  we  plainly  see  what  were  the  rights  of  the 
several  creditors  respecting  the  fond  realized  from  the  sale 
of  the  attached  property.  In  the  State  of  Illinois,  under  a 
similar  statute,  it  is  the  practice  to  hold  the  proceeds  of 
attached  property  for  distribution  among  the  creditors 
according  to  their  several  rights.  Warren  v.  Isoarian 
Community,  16  111.  114.  This  seems  to  be  a  convenient 
if  not  necessary  rule,  saving  the  expense  of  numerous  sales, 
preventing  confusion  of  title  as  to  the  property  sold,  and 
securing  to  creditors  a  just  distribution  of  the  fund.  Under 
this  rule  it  is  not  material  whether  attached  property  is  sold 
under  process  issued  in  one  or  another  or  all  of  several 
contemporaneous  attachment  proceedings,  the  effect  of  the 
sale  being  to  transfer  the  lien  of  the  attachments  from  the 
property  to  the  fund  obtained  therefrom.  However  the  sale 
may  be  made,  when  the  money  is  brought  into  court  it  will 
be  applied  to  the  payment  of  the  several  judgments,  accord- 
ing to  the  rule  of  preference  and  distribution  to  which  I 
have  referred.  Here  then  were  several  attachment  suits 
commenced  to  the  April  and  July  terms  of  court,  in  the 
year  1867,  the  writs  being  levied  upon  the  same  property, 
and  all  of  the  suits  pending  at  the  same  time.  The  property 
was  sold,  and,  as  we  have  seen,  all  of  the  creditors,  includ- 
ing Moller  and  the  appellant,  whose  suits  were  pending 
contemporaneously,  were  entitled  to  share  in  the  proceeds. 
Woodbury  and  Tierney  were  upon  equal  terms,  but,  in 
virtue  of  the  prior  service  of  their  writs*  they  were  entitled 
to  be  first  paid  in  full.  Moller,  the  appellant  and  the  other 
creditors  who  sued  at  the  July  term  of  court,  were  upon 
equal  terms,  but  having  brought  their  suits  to  a  term  of 
court,  subsequent  to  a  term  at  which  Woodbury  and 
Tierney  sued,  their  liens  were  subordinate  to  the  liens  of 
the  creditors  last  named. 

By  the  sale  of  the  property  the  proceedings  became  fruit- 
ful, and  the  remedy  which  the  creditors  sought  was  obtained. 
The  right  to  participate  in  the  proceeds  of  the  attached  prop- 
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erty  was  then  enjoyed  by  the  appellant,  if  any  thing 
remained  after  paying  the  Woodbury  and  Tierney  judgments, 
and  if  nothing  was  received  by  him  it  was  because  the  pro- 
ceeds were  not  greater  than  the  sum  of  the  Woodbury  and 
Tierney  judgments,  and  not  from  any  defect  in  the  law.  It 
matters  not  that  the  property  was  sold  upon  execution  issued 
upon  the  judgments  of  Woodbury  and  Tierney,  the  other 
suits  were  pending  at  the  time  of  sale,  and  all  were  entitled 
to  participate  in  the  proceeds,  giving  to  each  his  due  share 
and  preference  as  fixed  by  law.  The  appellant,  having  once 
enjoyed  the  right  to  share  in  the  proceeds  of  the  attached 
property,  cannot  again  claim  that  right.  With  the  sale  of  the 
property  and  the  distribution  of  the  fund,  the  attachment 
proceedings  as  such  ended.  If  the  appellant  obtained  judg- 
ment in  personam,  he  may  collect  it  in  any  way  known  to 
the  law,  but  his  right  so  to  proceed  is  secured  by  the  judg- 
ment rather  than  the  attachment.  Probably  one  who  has 
obtained  judgment  in  rem  may  redeem  the  property  affected 
by  his  judgment  from  another  sale,  but  if  so,  the  right  13 
secured  to  him  as  a  judgment  creditor,  not  by  the  attach- 
ment as  such.  But  it  is  not  necessary  to  decide  this  point, 
inasmuch  as  no  question  is  made  touching  the  regularity 
of  Moller's  proceedings,  and  we  are  now  only  concerned 
with  the  distribution  of  the  funds  received  from  the  sale  of 
the  property  under  his  execution. 

It  appears  to  be  unnecessary  to  advert  to  the  doctrine 
often  recognized  by  the  supreme  court  of  the  State  of  Illi- 
nois, that  a  redeeming  creditor,  or  the  purchaser  at  the  sale 
made  after  redemption,  is  subrogated  to  the  rights  of  the 
first  purchaser.  McLagan  v.  Brown,  11  HI.  519  ;  John- 
son et  al.  v.  Baker,  38  id.  98 ;  Blair  et  al.  v.  Chamberlain 
etal.,  39  id.  521 ;  Massey  v.  Westcott  et  al.,  40  id.  160. 

It  is  difficult  to  harmonize  Turney  etal.  v.  Young \  22 
111.  255,  with  the  foregoing  cases,  but  if  it  is  opposed  to 
them  it  must  be  regarded  sts  overruled  by  later  decisions. 
If,  according  to  this  doctrine,  the  purchaser  at  the  sale  after 
redemption  acquired  a  right  beginning  with  the  sale  under 
the  Woodbury  and  Tierney  judgments,  certainly  the  right 
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of  the  appellant  to  satisfaction  from  the  property  was  extin- 
guished by  the  sale  last  mentioned.  In  conclusion,  it  is 
well  to  notice  that  the  statute  under  which  the  creditor  Mol- 
ler  redeemed,  and  upon  which  his  claim  to  the  money 
obtained  upon  sale  of  the  property  under  his  execution  is 
founded  (Laws  1861,  p.  267,  §  15),  is  not  at  all  ambigu- 
ous. The  right  to  redeem  is  given  to  "  any  judgment  cred- 
itor," without  reference  to  the  character  of  his  judgment  or 
the  manner  in  which  it  was  obtained,  and  whether  it  is  or  is 
not  a  lien  upon  the  estate  to  be  redeemed.  The  sole  quali- 
fication necessary  to  the  right  of  redeeming  is,  that  the 
party  claiming  such  right  shall  be  the  judgment  creditor  of 
the  debtor  who  owned  the  estate  which  he  seeks  to  redeem. 
It  is  also  declared  that  if  the  property  redeemed  shall  sell 
for  more  than  the  redemption  money  and  interest,  "the 
excess,  over  and  above  the  amount  of  the  same,  shall  be 
applied  as  a  credit  on  the  execution  under  which  the 
redemption  shall  have  been  made." 

If  in  any  case  it  should  be  adjudged  that  there  was  a 
charge  upon  the  estate  redeemed  under  this  plain  declara- 
tion of  the  statute,  it  is  doubtful  whether  the  money 
obtained  by  sale  after  redemption  could  be  applied  to  the 
satisfaction  of  such  charge.  I  am  inclined  to  think  that  the 
law  holds  out  to  every  judgment  creditor  the  inducement  to 
redeem,  that  he  shall  have  in  satisfaction  of  his  judgment 
whatever  he  can  obtain  over  and  above  the  amount  of  his 
disbursements  upon  another  sale  of  the  property.  But  as 
before  stated,  appellant's  right  to  satisfy  his  judgment  out 
of  the  property  attached  by  him  arose  and  was  enjoyed 
upon  the  first  sale  thereof  and  cannot  be  asserted  again. 

Therefore  the  judgment  of  the  district  court  is  affirmed. 

Affirmed. 


Howard  v.  Sherwood. 

Arbitrament  —  evidence  of  submiuion.    A  certificate  of  a  county  clerk,  to  the 
effect  that  a  controversy  relating  to  a  mole  was  submitted  to  him  by 
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agreement  of  the  parties  claiming  the  mule,  \b  not  evidence  that  the  parties 
did  10  agree. 

Possession — illegal  award — evidence.  A  certificate  of  a  county  clerk,  to  the 
effect  that  a  controversy  relating  to  a  mule  was  submitted  to  him  by  agree- 
ment of  parties,  and  that  the  property  was  awarded  to  the  defendant,  can- 
not be  given  in  evidence  to  show  that  the  possession  of  the  defendant  was 
lawful. 

Demand  aot  refusal  in  replevin  —  evidence.  In  an  action  of  replevin  it 
appeared  that  plaintiff  demanded  the  property  from  the  defendant  the  day 
before  the  suit  was  commenced,  and  the  defendant  agreed  to  take  the 
property  to  a  place  named  on  the  following  day.  On  the  following  day  the 
suit  was  commenced  and  the  defendant  contested  it  at  every  step.  Held, 
that  there  was  sufficient  evidence  of  demand  and  refusal. 

It  Is  not  necessary  that  a  defendant  in  replevin  should  expressly  refuse  to 
comply  with  a  demand  for  property.  If  he  neglect  to  deliver  it  and  con- 
test the  suit,  he  cannot,  after  verdict,  be  permitted  to  say  that  he  intended 
to  avoid  litigation  by  surrendering  the  property  before  suit. 

Appeal  from  District  Court,  Jefferson  County. 

At  the  trial,  J.  W.  Mosby  testified  on  behalf  of  the 
plaintiff,  that  the  plaintiff  demanded  the  property  from  the 
defendant,  at  Boulder,  before  the  commencement  of  the 
suit ;  the  defendant  had  the  male  in  his  possession  at  that 
time;  the  mole  belonged  to  plaintiff;  the  demand  was 
made  the  day  before  this  suit  was  commenced. 

On  cross-examination,  the  witness  testified  that  plaintiff 
had  possession  of  the  mule  and  used  it  in  1865  ;  the  mule 
left  in  January  or  February,  1865.  I  next  saw  it  in  defend- 
ant's  possession  ;  plaintiff  told  defendant  it  was  his  mule 
and  he  had  fetched  a  witness  to  prove  it ;  plaintiff  left  the 
mule,  and  defendant  agreed  to  bring  it  to  Boulder  City  that 
evening  or  next  day ;  defendant  took  the  mule  to  Boulder 
the  next  day ;  he  did  not  deliver  it  to  plaintiff. 

George  R.  Strouse  testified  that  he  knew  the  mule  and 
that  it  belonged  to  plaintiff. 

The  defendant  offered  a  transcript  from  the  records  of 
Boulder  county,  which  consisted  of  a  subpoena  issued  by 
James  Hubbard,  a  justice  of  the  peace,  directed  to  a  con- 
stable, commanding  him  to  summon  three  persons  named 
to  testify  concerning  the  description  and  value  of  certain 
property  taken  up  as  "estray"  by  defendant  below.    An 
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affidavit,  by  defendant  below,  respecting  certain  property 
taken  np  by  him  as  "  e stray,"  among  which  was  one  brown 
mule,  also  the  report  of  certain  appraisers  as  to  the  value 
of  the  property  taken  up  by  defendant  below ;  also  a  cer- 
tificate of  the  county  clerk  of  Boulder  county,  as  follows : 

"J.  M.  Sherwood  ) 

v.  [ss. 

N.  M.  Howard.    ) 

"  The  above  entitled  cause  coming  on  to  be  heard  before  the  county 
clerk  of  Boulder  county,  Col.  ter.,  this  17th  day  of  June,  A.  D.  1867. 
By  agreement  of  the  parties  to  have  the  title  of  one  brown  mare 
mnle  branded  on  left  shoulder  with  figure  (5),  taken  up  by  N.  M. 
Howard,  and  now  claimed  by  Jessy  Sherwood,  adjusted. 

"  Whereupon,  after  hearing  the  evidence  of  both  parties,  it  was 
decided  against  the  said  Sherwood,  and  the  property  in  controversy 
was  not  the  property  of  said  Sherwood,  and  that  he  was  not  entitled 
to  the  possession  thereof,  but  that  the  said  N.  M.  Howard  was 
entitled  to  the  possession  thereof. 

"  W.  A.  Oorsok, 
"  County  cleric  of  Boulder  county,  C.  T" 

Plaintiff  objected  to  these  papers,  and  the  court  excluded 
them. 

Mr.  Justice  Gorsline  did  not  participate  in  the  decision. 

Mr.  G.  Berkley,  Mr.  Gk  W.  Chamberlin,  and  J.  F. 
Bostwick,  for  appellant. 

Hallett,  C.  J.  Upon  the  trial  in  the  court  below,  a 
transcript  of  the  record  of  Boulder  county,  showing  that 
upon  a  hearing  before  the  clerk  of  that  county,  the  property 
in  controversy  was  awarded  to  appellant,  was  offered  as 
evidence,  and,  upon  objection  by  appellee,  excluded  from 
the  jury.  It  is  contended  that  this  paper  should  have  been 
admitted  for  the  purpose  of  showing  that  appellant's  pos- 
session of  the  mule  was  lawful,  and  that  such  possession 
would  only  become  unlawful  upon  demand  made  after  the 
award  made  by  the  county  clerk,  and  a  refusal  by  appellant 
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to  deliver  the  property.  The  argument  is  founded  upon  the 
assumption  that  appellee  agreed  with  appellant  to  submit 
the  matters  in  controversy  to  the  decision  of  the  county 
clerk.  There  is  no  evidence  of  any  such  agreement  and 
therefore  the  argument  fails.  It  is  true,  that  it  is  stated  in 
the  transcript  that  the  clerk  proceeded  upon  the  agreement 
of  the  parties,  but  it  is  not  necessary  to  say  that  this  is  not 
sufficient.  As  there  is  no  evidence  of  any  authority  in  the 
clerk  to  decide  the  controversy  the  paper  was  properly 
excluded.  There  are  other  objections  to  the  transcript,  but 
it  is  not  necessary  to  dwell  upon  them. 

It  is  also  urged  that  the  evidence  in  the  court  below  was 
not  sufficient  to  show  a  demand  and  refusal.  Upon  this 
point  there  was  evidence  tending  to  prove  that  appellee 
demanded  the  property  the  day  before  the  suit  was  com- 
menced, and  that  appellant  agreed  to  take  it  to  Boulder  the 
next  day.  In  accordance  with  this  agreement  the  mule  was 
taken  to  Boulder  on  the  following  day,  when  appellee 
replevied  it.  Respecting  the  demand  there  seems  to  be  no 
question,  and  if  we  connect  the  evidence  with  the  acts  of 
appellant  as  shown  by  the  record,  the  refusal  will  be  no 
less  clear.  When  appellant  arrived  at  Boulder  on  the  day 
the  suit  was  brought,  he  did  not  surrender  the  property  to 
appellee,  but,  upon  service  of  the  writ,  he  gave  bond  and 
retained  possession  of  it  and  contested  the  suit  at  every 
step.  If  he  had  delivered  the  property  at  that  time,  even 
if  the  writ  had  been  in  the  hands  of  the  officer,  the  contro- 
versy would  have  been  reduced  to  a  question  of  costs. 
Upon  this  point  the  acts  of  appellant  are  as  convincing  as 
the  most  positive  testimony.  He  had  the  opportunity  to 
comply  with  appellee' s  demand  for  the  property,  and  he 
declined  to  accept  it.  If  he  took  the  property  to  Boulder, 
for  the  purpose  of  surrendering  it  to  appellee,  he  could 
have  done  so,  and  the  fact  that  he  did  not  deliver  it  was 
sufficient  to  warrant  the  jury  in  finding  that  he  had  no 
intention  to  give  it  up  without  litigation.  It  is  not  necessary 
that  a  defendant  in  replevin  should  expressly  refuse  to 
comply  with  a  demand  for  property.     If  he  neglect  to 
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deliver  it  and  contest  the  suit,  he  cannot,  after  verdict,  be 
permitted  to  say  that  he  intended  to  avoid  litigation  by 
surrendering  the  property  before  suit.  Other  error3  assigned 
have  not  been  mentioned  in  the  argument,  and  we  think  it 
unnecessary  to  notice  them. 
The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Smith  v.  The  People. 

Record  —  common  law  —  how  constituted.    At  common  law  the  testimony  of 
witnesses,  the  opinions  of  the  court  upon  questions  of  evidence,  the  charge     - 
of  the  court  to  the  jury,  and  other  incidents  attending  the  trial  of  a  cause,  If  26  Jttl 
did  not  appear  in  the  record.  I   121 

twi    306 

Rboord —  bill  of  exceptionb — statute  of  Westminster.  The  statute  of  27  806, 
Westminster  which  gave  the  bul  of  exception  had  no  application  to  crimi-  |  A  m 
nal  causes.  L|J  jgj 

Rboord  —  bill  of  exceptions  in  criminal  cause.  A  statute  of  this  territory  (4 
Seas.  92)  makes  it  the  duty  of  a  judge  to  sign  and  seal  a  bill  of  exceptions 
in  a  criminal  cause,  when  tendered  to  him,  and  provides  that  such  bill  of 
exceptions  shall  be  filed  by  the  clerk  and  shall  become  a  part  of  the 
record  of  such  cause. 

Rboord  of  exceptions — how  made.  Exceptions  to  the  rulings,  opinions  and 
decisions  of  the  court  form  no  part  of  the  record  until  they  are  reduced  to 
writing  and  signed  and  sealed  by  the  judge. 

And  if  no  exception  to  the  ruling  or  decision  of  the  court  is  taken  at  the  trial, 
the  ruling  or  decision  cannot  be  put  on  record. 

Ekrob — must  appear  of  record.  And  error  cannot  be  assigned  as  to  matters 
not  of  record. 

Error  —  instructions  not  excepted  to.  Where  no  exceptions  were  taken  to  the 
ruling  of  the  court  as  expressed  in  the  instructions  to  the  jury,  error  can- 
not be  assigned  as  to  such  ruling. 

Vkrdict  of  guilty — sufficiency.  Upon  an  indictment  for  murder  a  verdict 
of  guilty  is  a  conviction  of  the  offense  charged  in  the  indictment. 

New  trial — verdict  supported  by  evidence.  Where  the  prisoner  went  to  the 
house  of  deceased  with  R.  and  after  some  words  with  deceased  the  prisoner 
knocked  him  down,  and  thereupon  R.  put  a  rope  around  deceased's  neck 
and  strangled  him  to  death,  and  the  prisoner  and  R.  carried  deceased's 
body  some  distance  from  the  house  where  the  homicide  was  committed 
and  threw  it  into  a  running  shaft,  a  new  trial  will  not  be  granted  on  the 
ground  that  the  evidence  is  not  sufficient  to  support  a  verdict. 

Vol.  I.  — 16 


122  Smith  v.  The  Pboplb.  [July  T., 

• 

Homicide  —  tstkst  —  unlawful  act.  If  two  or  more  persons  combine  to  do 
an  unlawful  a\st,  and  in  the  prosecution  of  the  unlawful  design  death 
ensue  to  any,  the  killing  will  be  murder  as  to  all  of  the  participants  in  the 
unlawful  purpose. 

The  prisoner  having  mads  a  violent  assault  upon  deceased  and  having 
assisted  in  carrying  away  and  concealing  deceased's  body,  even  if  the  kill- 
ing was  done  by  another,  the  prisoner  must  be  regarded  as  aiding,  abetting 
and  assisting  in  the  perpetration  of  the  crime. 

New  trial — newly-discovered  evidence.  A  new  trial  will  not  be  granted  to 
enable  the  prisoner  to  obtain  evidence  which  does  not  tend  to  excuse  or 
mitigate  the  crime. 

Error  to  District  Court,  Gilpin  County. 

The  plaintiff  in  error  was  indicted  for  the  murder  of  Wm. 
Hamblin,  and  the  jury  found  him  guilty.  At  the  trial  the 
evidence  was  as  follows  : 

John  Y.  Glendenin  testified :  In  February  last  I  was 
called  by  Sheriff  Grimes  to  attend  a  coroner's  inquest  upon 
the  body  of  William  Hamblin.  I  went  over  with  others  and 
found  the  man  in  a  shaft ;  we  got  the  body  out  of  the  shaft ; 
there  was  a  rope  around  the  neck  and  another  around  one 
of  the  wrists ;  I  cut  the  rope  off  with  a  knife ;  there  were 
gashes  on  Hamblin' s  head.  We  examined  in  the  house  and 
found  a  pool  of  blood  by  the  door,  and  this  stick  (here  the 
witness  identified  the  stick) ;  there  was  hair  on  one  of  these 
knots  and  the  stick  was  colored  by  blood.  The  place 
where  the  body  was  found  and  the  house  are  in  Gilpin 
county. 

Joseph  Harper  testified :  I  was  down  the  road  between 
here  and  the  gate  and  saw  some  men  gathered  together,  and 
they  were  talking  about  this  murder,  etc.  The  prisoner  and 
several  men  were  there  ;  some  of  the  men  asked  the  pris- 
oner questions ;  they  asked  him  what  made  him  do  such  a 
horrible  deed,  and  what  he  hit  him  with  ?  the  prisoner  said 
he  got  mad  and  hit  him  with  the  stool  he  was  sitting  on  and 
knocked  him  down.  He  said  he  was  likely  to  get  up  again 
and  he  hit  him  with  a  chunk  of  wood  and  knocked  him  down 
again.  The  murder  occurred  a  night  or  two  before  this  con- 
versation ;  the  prisoner  said  that  in  struggling  around 
Hamblin  made  such  a  fuss  that  they  put  a  string  around  his 
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neck  and  another  around  his  arm, .  and  hauled  him  off  and 
put  him  in  a  shaft.  Both  of  them  hauled  him  up  the  hill, 
one  started  with  him  and  the  other  gathered  hold  and 
helped.  The  prisoner  said  he  was  sorry  that  he  did  it.  He 
said  that  he  knocked  Hamblin  down  twice ;  there  was  con- 
siderable chat  there  which  I  do  not  now  recollect;  no 
threats  toward  the  prisoner  were  made ;  we  were  sitting  on 
a  wood  pile  at  the  time  of  the  conversation,  and  the  prisoner 
said  that  the  name  of  the  man  who  helped  him  was  Robert 
Reynolds. 

Cross-examination :  There  were  about  five  men  present  at 
the  conversation  with  defendant ;  Mr.  Brown,  the  officer,  was 
there;  I  don't  recollect  the  others  who  were  present;  I 
remember  only  Brown  and  the  prisoner ;  I  then  supposed 
that  defendant  was  a  prisoner  and  in  charge  of  the  officer ; 
I  cannot  tell  what  was  said  before  I  came  there  ;  they  were 
about  sitting  down  when  I  came  in  sight ;  I  do  not  know 
whether  or  not  I  heard  all  of  the  conversation  ;  I  am  sure 
the  prisoner  said  he  got  mad  and  hit  Hamblin  with  a  stool ; 
he  referred  to  himself  as  the  person  who  got  mad ;  he  said 
something  about  a  chair  I  think,  but  I  did  not  hear  him  say 
that  Hamblin  struck  him  with  a  chair ;  I  understood  that 
this  man  struck  Hamblin  two  blows,  and  Bob  Reynolds 
struck  the  third  blow.  I  cannot  say  that  the  prisoner 
stated  which  of  them  started  to  drag  Hamblin' s  body  to  the 
shaft ;  he  said  one  started  and  the  other  took  hold  and 
helped  drag  Hamblin  to  the  shaft ;  the  prisoner  said  that  he 
and  Bob  Reynolds  put  Hamblin  in  the  shaft. 

John  C.  Bruce  testified :  I  knew  William  Hamblin  in  his 
life-time ;  he  lived  in  Chase  Gulch  and  he  was  a  milkman ; 
I  saw  his  body  just  after  it  was  taken  from  the  shaft ;  the 
shaft  is  twenty  or  thirty  yards  from  the  house,  in  a  south- 
easterly direction.  I  think  it  is  a  little  up  hill  from  the 
house  to  the  shaft ;  Hamblin' s  pockets  were  turned  wrong 
side  out  when  I  saw  him. 

Dr.  R.  GK  Adudell  testified :  I  practice  medicine  and  sur- 
gery; I  saw  the  body  of  William  Hamblin  in  the  shaft 
before  it  was  taken  out ;  the  feet  were  invisible  from  the 
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top  ;  from  the  position  in  which  Harablin  lay  in  the  shaft,  I 
supposed  he  was  thrown  in  by  two  persons ;  if  he  had  been 
thrown  in  by  one  person  the  body  would  have  gone  out  of 
sight ;  I  don't  remember  whether  the  body  lay  on  the  side 
or  upon  the  face  ;  the  body  of  Hamblin  was  taken  out  of 
the  shaft ;  there  was  a  ragged  wound  on  the  top  of  the  fore- 
head, a  rope  around  the  neck  very  tight,  and  another  rope 
around  the  wrist ;  the  rope  around  the  neck  was  very  tight, 
it  was  buried  in  the  neck  about  two-thirds  its  width ;  in 
carrying  the  body  from  the  house  to  the  shaft,  some  places 
it  was  carried  clear  of  the  ground  and  others  it  was  allowed 
to  drag  upon  the  ground ;  Hamblin  might  have  been  dead 
twelve  or  fifteen  hours  when  we  came  there  ;  there  was  still 
warmth  in  the  stove  in  the  house  when  we  came  there ;  the 
fire  had  not  burned  down ;  I  think  Hamblin  was  still  alive 
when  the  rope  was  put  around  his  neck ;  he  came  to  his 
death  by  strangulation ;  the  blow  on  the  head  would  knock 
him  down. 

Cross-examination:  I  think  that  the  body  of  Hamblin 
was  dropped  into  the  shaft,  not  thrown  down ;  the  position 
of  the  body  showed  this  ;  if  the  body  had  been  thrown  in 
it  would  have  been  doubled  up  more ;  I  think  Hamblin  died 
of  strangulation  produced  by  the  rope  around  his  neck ;  I 
am  inclined  to  believe  he  was  dead  before  he  was  taken  from 
the  house  ;  I  think  Hamblin  was  taken  to  the  shaft  by  two 
persons  ;  I  did  not  see  any  signs  of  his  being  dragged  by 
one  person,  but  he  might  have  been  dragged  by  one  person 
near  the  door ;  the  marks  on  the  ground  were  of  the  hips 
dragging  and  not  the  limbs ;  there  were  no  marks  of  the 
heels  upon  the  ground  ;  the  appearances  were  of  the  body 
being  carried  by  one  person  at  the  head  and  another  at  the 
feet,  and  the  hips  sometimes  dragging  on  the  ground ;  I  did 
not  see  in  or  about  the  house  any  rope  of  the  kind  which 
was  around  Hamblin' s  neck  ;  the  rope  around  the  neck  was 
of  a  different  twist  from  that  in  the  house ;  it  had  evidently 
been  brought  there. 

Hinds  testified  :  I  was  upon  the  coroner's  inquest  touch- 
ing Hamblin' s  death ;  before  the  body  was  brought  up  from 
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the  shaft  we  could  see  it ;  it  lay  upon  the  back ;  the  body 
had  moved  very  little  from  where  it  first  struck ;  I  saw 
the  body  when  it  was  hoisted  from  the  shaft ;  the  pockets 
were  turned  wrong  side  out ;  there  were  two  cords  around 
Eamblin's  neck ;  one  of  the  cords  was  tied  very  tightly  and 
the  other  one  loosely ;  there  was  no  rope  about  the  house 
like  the  one  that  was  tight  on  the  neck  ;  there  was  rope  in 
the  house  like  the  one  that  was  loose  on  the  neck ;  there 
was  water  on  the  stove  in  the  house  which  was  warm  ;  there 
were  gashes  on  Hamblin's  head  that  could  have  been  made 
with  this  stick  (referring  to  the  stick  mentioned  by  Mr. 
Glendenin,  in  his  testimony). 

Samuel  Merrick  testified :  I  live  between  Smith's  Ranche 
and  Clear  Creek,  four  miles  below  Black  Hawk.  The  next 
morning  after  the  killing  of  Hamblin,  two  men  stopped  at 
my  house  and  got  breakfast,  and  this  man  here  (the  pris- 
oner) looks  like  one  of  them ;  they  came  soon  after  it  was 
light ;  I  had  just  got  up  in  the  morning. 

Cross-examination  :  This  man  looks  very  much  like  one 
of  the  men  that  stopped  there  that  morning  for  breakfast ; 
he  is  of  the  same  build,  I  suppose  that  he  is  one  of  the  men. 

John  C.  Bruce,  re-called,  testified :  I  think  I  have  seen  the 
defendant  down  by  Fitzpatrick' s  mill,  in  Black  Hawk.  He 
was  with  another  colored  man.  They  went  off  up  Chase's 
Gulch.  I  saw  them  about  half-past  five  or  six  o'clock  one 
Saturday  night  before  the  killing  of  Hamblin.  Hamblin 
was  killed  on  Sunday,  and  this  was  the  Saturday  night 
before  that. 

Cross-examination:  I  know  this  man's  countenance,  and 
I  think  he  is  the  same  man  I  saw  near  Fitzpatrick'  s  mill. 

Chelton  M.  Grimes  testified :  I  am  the  sheriff  of  Gilpin 
county  ;  I  have  had  the  defendant  in  my  charge  since  about 
the  middle  of  February  last.  We  have  talked  frequently 
about  the  murder  of  Hamblin.  I  never  made  any  threats 
against  the  prisoner  or  held  out  any  inducements  to  him  to 
get  a  confession.  The  prisoner  said  that  he  got  into  a  bad 
scrape,  that  it  was  Reynolds'  fault,  and  that  Reynolds  got 
him  to  go  there  with  him.    The  prisoner  said  that  Hamblin 
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used  words  that  he  did  not  like  and  then  he  struck  Hamblin 
with  a  chair ;  that  then  Bob  struck  Hamblin,  and  then  he 
threw  something  at  Hamblin ;  I  think  it  was  a  stick  of 
stove  wood,  and  hit  Hamblin  on  the  shoulder  and  Hamblin 
fell  down.  That  Bob  then  hit  Hamblin  on  the  head  with  a 
stick  of  stove  wood,  and  Hamblin  commenced  groaning  and 
making  a  noise,  and  Bob  put  the  rope  around  Hamblin' 8 
neck  to  prevent  him  from  making  the  noise.  The  prisoner 
said  that,  when  Bob  put  the  rope  around  Hamblin' s  neck, 
he  told  Bob  that  was  wrong,  and  asked  him  how  he  would 
like  to  be  served  that  way.  Bob  said  it  made  no  difference, 
he  was  dead  any  how. 

He  said  that  Bob  put  the  rope  around  Hamblin' s  wrist 
and  asked  him  to  help  take  Hamblin  to  the  shaft  and  throw 
him  in.  The  prisoner  said  he  refused  to  help  Bob  at  first ; 
that  Bob  dragged  Hamblin  out  of  the  house  and  then  he, 
the  prisoner,  helped  until  they  got  to  the  shaft,  and  then 
Bob  threw  Hamblin  into  the  shaft.  The  prisoner  said  that 
Bob  went  down  to  the  house  and  he  went  down  to  the  cabin 
below  and  stayed  there  until  nearly  morning,  and  then  Bob 
came  down  and  they  started  off  together.  He  said  they 
went  down  near  the  Child's  House,  at  foot  of  Guy  Hill, 
and  stopped  in  the  woods  and  counseled  for  awhile,  and 
finally  went  down  to  the  Child's  House,  where  they  had 
been  stopping  before.  The  prisoner  said  he  was  very  sorry 
for  it;  that  he  had  never  done  any  thing  like  it  before. 
Bob  said  that  he  was  not  sorry ;  that  he  had  done  the  like 
before  many  a  time.  The  prisoner  said  they  were  stopping 
at  the  Child's  House  before  the  murder ;  that  they  left  the 
Child' s  House  the  evening  of  the  murder  and  came  up  to 
Hamblin' s.  The  prisoner  said  they  left  the  Child's  House 
to  come  up  to  see  Mr.  Pickle  to  get  some  money  he  was 
owing  them  for  wood  and  to  go  to  Hamblin' s  and  get  some 
blankets  Hamblin  had  of  theirs  ;  that  they  did  not  see  Mr. 
Pickle;  that  when  they  got  opposite  Mr.  Pickle's  house 
Bob  didn5 1  want  to  go  there,  but  wanted  to  go  up  to  Hamb- 
lin's  ;  that  they  went  to  Hamblin' s  about  dark  and  stayed 
there   some  time — several  hours — before  any  difficulty 
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commenced.  The  prisoner  could  not  tell  what  time  he  left 
Hamblin'  s  house ;  it  was  some  time  in  the  night ;  he  sup* 
posed  about  eleven  o'clock.  This  conversation  occurred 
about  the  first  opportunity  the  prisoner  had  to  talk  to  me 
after  he  was  put  in  jail ;  the  prisoner  was  very  anxious  to 
talk  to  me.  I  think  the  first  conversation  I  had  with  him 
was  before  the  coroner's  inquest  was  held.  I  guess  it  was 
the  first  evening  after  he  was  brought  in  ;  on  going  in  the 
jail  the  prisoner  was  frightened  at  the  crowd  around  the 
jail,  but  he  seemed  content  when  I  told  him  that  he  was  in 
no  danger  there  in  the  jail,  that  the  crowd  couldn'  t  get  in 
there.  I  do  not  think  the  conversation  was  long  after  the 
prisoner  was  put  in  jail.  After  Robert  Reynolds  was  put 
1  in  he  made  about  the  same  statement  as  the  defendant. 

The  defendant  said  Bob  locked  the  door  of  Hamblin's 
house  and  threw  the  key  away,  and  Bob  said  the  same ; 
they  described  the  place  where  the  key  was  thrown,  and 
Mr.  Hamblin,  the  brother  of  the  deceased,  afterward  found 
it  there.  I  have  talked  with  the  prisoner  about  the  matter 
frequently,  and  there  has  been  nothing  like  a  denial  of 
guilt  on  his  part  until  within  a  few  days. 

Cross-examined:  At  the  time  of  the  first  conversation^ 
with  the  prisoner  there  was  no  excitement  out  of  doors. 
There  was  a  crowd  around  the  door  when  the  prisoner  was 
put  in  jail,  but  they  went  away  soon,  and  at  the  time  of  the 
conversation  there  was  none  there.  The  conversation  was 
two  or  three  hours  after  the  crowd  had  left ;  the  defendant 
did  not  seem  to  be  excited.  The  defendant  said  that  they 
were  disputing  with  Hamblin  about  blankets ;  that  Hamblin 
refused  to  give  them  the  blankets,  and  he  struck  Hamblin 
with  the  stool ;  that  Hamblin  struck  back  and  then  Bob 
joined  in  the  fight.  I  think  he  said  Hamblin  ordered  them 
out  of  doors.  Defendant  did  not  speak  of  time  passing 
between  the  time  Bob  got  Hamblin  out  of  doors  and  the  time 
they  hauled  him  off  to  the  shaft ;  defendant  said  that  Bob 
threw  Hamblin  into  the  shaft.  I  think  defendant  said  that 
he  stepped  out  of  the  door  where  so  much  blood  was,  while 
the  body  was  there.    Defendant  did  not  say  that  Bob  used 
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threats  to  compel  him  to  help  haul  the  body  of  Hamblin 
away  ;  it  seemed  that  Hamblin  and  the  defendant  disputed 
altogether,  and  Bob  had  nothing  to  say  until  the  fight  begun ; 
they  talked  quietly  for  some  time  before  the  difficulty  arose. 
Within  the  last  few  days  the  defendant  has  said  that  Bob 
was  guilty,  and  he,  the  defendant,  was  not  guilty. 

Re-direct:  Bob  Reynolds  was  arrested  and  brought  in 
four  or  five  days  after  the  defendant  was  arrested. 

A  portion  of  the  charge  which  was  given  to  the  jury  was 
as  follows : 

"In  no  view  which  can  be  taken  of  the  evidence  in  this 
cause  is  the  accused  guilty  of  manslaughter ;  if  not  guilty 
of  the  crime  charged  in  the  indictment,  he  is  not  guilty  of 
any  crime  whatsoever  under  the  law." 

No  exception  was  taken  to  any  portion  of  the  charge. 
The  counsel  for  plaintiff  in  error  contended  that  this  instruc- 
tion was  erroneous.  The  jury  returned  a  verdict  of  guilty, 
and  a  motion  for  new  trial  being  made  and  overruled,  the 
plaintiff  in  error  excepted  to  the  ruling  of  the  court  upon 
that  motion.  Upon  the  hearing  of  the  motion  for  new  trial, 
certain  affidavits  were  read  as  follows : 

"  The  People  of  the  Territory  of  Colorado 

v. 
George  Smith. 

George  Smith,  being  first  duly  sworn,  says  he  has  heard 
the  affidavit  of  Clara  Brown  read  and  knows  its  contents, 
that  he  was  not  aware  of  the  existence  of  any  such  testimony 
as  that  contained  in  the  said  affidavit  until  after  his  trial ; 
that  he  did  the  best  he  could  to  prepare  for  his  trial,  and 
told  his  counsel  and  others  for  what  purpose  he  went  to  the 
house  of  William  Hamblin,  and  that  such  purpose  was  to 
get  his  blankets;  that  he  had  no  knowledge  that  said 
Hamblin  intended  to  keep  said  blankets  until  he  arrived 
there,  and  that  he  had  no  knowledge  whatever  that  said 
Hamblin  had  declared  his  intention  so  to  do  until  after  the 
trial  of  the  cause ;  that  he  revealed  his  own  case  to  his 
counsel  and  made  every  effort  possible  in  his  circumstances 
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to  prepare  for  his  defense ;  that  his  failure  to  discover  the 
evidence  contained  in  the  affidavit  of  Clara  Brown  is  not 
the  result  of  his  negligence,  but  that  such  failure  is  to  be 
attributed  to  the  fact  that  the  same  never  was  divulged  to 
any  one  until  after  his  trial.  ' 

The  People  of  the  Territory  op  Colorado 

v. 
George  Smith. 

Clara  Brown,  being  first  duly  sworn,  says  she  is  a 
resident  of  Gilpin  county,  and  knew  William  Hamblin 
during  his  life-time ;  that  on  the  Thursday  morning  pre- 
vious to  the  Saturday  on  which  he  was  killed,  said  Hamblin 
was  at  her  house  in  Central  City  in  said  county ;  that  on 
eaid  morning  she  had  a  conversation  with  him,  said  Hamblin, 
in  respect  to  some  colored  men  that  had  been  stopping  over 
with  him  in  a  cabin,  and  had  been  chopping  wood  ;  that  said 
Hamblin  complained  that  said  colored  men  had  used  him 
badly,  had  taken  away  his  pistol  and  some  cups  and  plates 
belonging  to  him ;  but  that  he,  Hamblin,  had  then  in  his 
possession  some  blankets  belonging  to  them,  enough  to 
make  him  whole  in  respect  to  the  property  taken  away  by 
them  ;  that  she  never  told  this  conversation  to  said  George 
Smith  or  his  counsel  before  the  trial  of  said  cause,  and  that 
she  never  supposed  the  same  could  ever  have  any  thing  to 
do  with  the  trial  of  said  Smith  until  after  the  trial,  and  she 
had  heard  what  said  Smith  had  said  as  to  going  to  the  house 
of  said  Hamblin  to  get  his  blankets. 

Messrs.  Johnson  &  Teller  and  Messrs.  Boyle  & 
Butler,  for  plaintiff  in  error. 

Mr.  I.  N.  Wilcoxen  and  Mr.  C.  C.  Post,  for  the  people. 

Gorsline,  J.  The  plaintiff  in  error,  George  Smith,  was 
indicted  at  the  May  term,  1868,  of  the  district  court  of 
Gilpin  county,  for  the  murder  of  William  Hamblin.  He 
was  arraigned  and  pleaded  not  guilty,  and  was  tried  at  the 
same  term,  the  chief  justice  presiding.  The  jury  returned 
Vol.  I.  — 17 
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a  verdict  of  guilty,  and  the  prisoner  sued  out  a  writ  of  error 
from  this  court.  There  were  no  exceptions  taken  at  the 
trial  to  the  decisions  of  the  court  in  admitting  or  rejecting 
testimony,  or  to  the  instructions  given  to  the  jury  in  behalf 
of  the  people,  or  to  the  refusal  by  the  court  to  give  instruc- 
tions asked  for  by  the  prisoner.  The  only  exception  taken 
was  to  the  decision  of  the  court  in  overruling  the  motion 
for  a  new  trial  interposed  by  the  prisoner. 

The  argument  of  the  case  in  this  court  was  not  confined 
to  the  exception  taken  as  mentioned  above,  but  extended  to 
a  discussion  of  such  instructions  given  by  the  court  below, 
as  the  counsel  for  the  prisoner  conceived  to  be  erroneous, 
and  to  the  refusal  to  give  other  instructions  asked  for  by  the 
prisoner.  We  permitted  this,  reserving  the  right  to  consider 
whether  we  could,  in  accordance  with  the  law,  regard 
matters  which  were  not  contained  in  the  record  before  us. 

It  becomes  us  then  to  determine  on  this  presentation  of 
the  case  the  appellate  jurisdiction  of  this  court,  and  to  ascer- 
tain whether  agreeably  to  the  forms  of  law  we  can  decide 
upon  matters,  which  in  no  legal  manner  have  been  sub- 
mitted for  our  consideration.  At  common  law  a  writ  of 
error  only  carried  to  the  superior  court  such  matters  as 
appeared  of  record.  The  testimony  of  witnesses,  the  opin- 
ions of  the  court  upon  questions  of  evidence,  the  charge  of 
the  court  and  other  incidents  attending  the  trial  of  a  cause 
never  appeared  upon  the  record,  and  therefore  were  never 
removable  by  writ  of  error.  This  rule  being  extended  as 
well  to  criminal  as  to  civil  cases  it  followed,  as  a  necessary 
sequence,  that  a  person  convicted  of  crime,  although  many 
errors  might  have  intervened  in  the  course  of  the  trial,  was 
remediless  except  by  an  appeal  to  the  consideration  of  the 
same  court  in  which  such  errors  occurred. 

To  remedy  this  evil  the  statute  of  Westminster  2d,  13 
Edward  I,  chapter  31,  was  enacted,  which  gave  the  bill  of 
exceptions.  It  was  considered  in  England,  however,  and  so 
adjudged,  that  this  statute,  although  general  and  unrestricted 
in  its  phraseology  and  terms,  had  no  application  to  criminal 
causes.    This  statute  has  been  substantially  enacted  in  this 
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territory,  and  we  suspect  in  most  of  the  States  of  the  Union. 
In  some  of  them,  however,  the  courts  being  of  the  opinion 
that  the  statute  did  not  apply  to  criminal  cases,  the  legisla  • 
tores  of  the  respective  States  were  compelled  to  extend  the 
law  specifically  to  that  class  of  cases.  In  Pennsylvania,  for 
instance,  the  orginal  statute  of  Westminster  2d  was  passed 
in  1792,  yet  the  court  entertaining  the  opinion  that  it  did 
not  apply  to  criminal  cases,  persons  under  conviction  for 
crime  had  no  redress  until  the  year  1860,  when  a  law  was 
passed  which  gave  defendants,  under  indictment  for  murder 
or  voluntary  manslaughter,  the  right  to  except  to  the  decis- 
ion of  the  court  upon  any  point  of  evidence  or  law,  which 
exception  should  be  made  a  part  of  the  record  as  in  civil 
cases.  Thus  it  will  be  seen  that  in  that  State,  previous  to 
1860,  a  defendant  convicted  of  murder,  notwithstanding 
errors  very  dangerous  to  him  might  have  been  committed 
during  the  progress  of  the  trial,  had  no  remedy  whatever, 
except  perhaps  a  motion  for  a  new  trial,  addressed  to  the 
same  court  in  which  the  error  occurred.  Our  statute  (Laws 
1865,  page  92)  makes  it  the  duty  of  the  judge  before  whom 
any  case  shall  be  tried  in  the  district  court  to  sign  and  seal 
a  bill  of  exceptions  when  tendered  to  him,  and  provides  that 
such  bill  of  exceptions,  when  allowed,  signed  and  sealed  by 
the  judge,  shall  be  filed  by  the  clerk,  and  shall  become  a 
part  of  the  record  of  such  cause.  It  follows,  then,  that 
exceptions  to  the  "  rulings,  opinions  and  decisions"  of  the 
court,  as  expressed  in  the  statute,  form  no  part  of  the  record 
until  they  are  reduced  to  writing  and  signed  and  sealed  by 
the  judge ;  much  less  can  it  be  said  that  the  proceedings  on 
the  trial  of  a  case  form  a  part  of  the  record  of  such  case, 
when  no  exceptions  whatever  were  taken  to  the  same.  The 
question  now  arises,  whether  this  court  can,  we  will  not  say 
with  propriety,  but  according  to  uniform  and  established 
rules  of  law,  take  cognizance  of  such  proceedings  as 
occurred  in  the  progress  of  the  trial,  which  do  not  come 
before  us  in  any  approved  or  legal  manner.  To  this  ques- 
tion there  can  in  our  opinion  be  but  one  answer.  We 
should  wander  very  far  from  the  line  of  our  duty  if  we 
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should  assume  to  determine  matters  which  do  not  appear 
in  the  record  before  us.  The  evil  consequences  of  such  a 
precedent  would  greatly  outweigh  any  good  or  favorable 
result  which  could  be  derived  in  a  particular  case,  however 
important  it  might  be.  It  would  be  contrary  to  the  law  as 
we  understand  it  from  the  nearly  uniform  decisions  of  the 
courts,  and  we  are  bound  to  decide  according  to  law.  By 
doing  so  we  should  undertake  to  review  points  first  made  in 
this  court,  and  not  taken  in  the  court  below  or  made  a  part 
Of  the  record  of  the  case. 

In  the  case  of  Hopkins  v.  The  Commonwealth,  50  Penn. 
9,  which  was  also  an  indictment  for  murder,  the  chief 
justice,  in  delivering  the  opinion  of  the  court,  with  great 
emphasis  inquires,  in  regard  to  a  point  to  which  no  excep- 
tion had  been  taken  at  the  trial,  if  it  would  not  be  an  imper- 
tinent interference  with  the  established  course  of  adminis- 
tering criminal  law  to  obtrude  a  discussion  of  the  point 
which  was  suggested  by  counsel  in  the  argument.  And  the 
Court,  in  that  case,  held,  that  they  could  not  legally  inquire 
whether  that  part  of  the  charge  of  the  court  below,  to  which 
no  exception  had  been  taken,  was  correct  or  otherwise. 
The  courts  of  this  country,  which  proceed  according  to  the 
course  of  the  common  law,  have  been  nearly  uniform  in 
their  decisions  upon  this  question.  There  is  one  remark- 
able exception,  which  we  will  presently  notice.  The 
supreme  court  of  the  United  States  has  expressed  but  one 
language,  and  has  always  held  that  objections  to  instruc- 
tions given,  or  to  the  refusal  to  give  instructions  asked, 
can  only  be  taken  advantage  of  and  preserved  by  bill  of 
exceptions.  Pomerotfs  Lessee  v.  Bank  of  Indiana,  1 
Wall.  592  ;  Thompson  v.  Biggs,  5  id.  663.  The  latter  case 
is  somewhat  remarkable  iu  this,  that  the  counsel  for  the 
defendant  in  error  waived  the  objection  that  there  was  no 
proper  bill  of  exceptions  to  raise  the  principal  question 
involved  in  the  case.  Notwithstanding  this  waiver,  the 
court  declined  to  discuss  it  on  the  ground  that  the  record 
was  not  properly  before  them.  Justice  Clifford,  in  render- 
ing the  Opinion  of  the  court,  says :  "  Settled  practice  in 
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this  court  is,  that  neither  the  rulings  of  the  court  in  admit- 
ting or  rejecting  evidence,  or  in  giving  or  refusing  instruc- 
tions, can  be  brought  here  for  revision  in  any  other  mode 
than  by  a  regular  bill  of  exceptions.' '  And,  in  relation  to 
the  practice  generally,  he  further  says:  "Instructions 
requested  or  given  rest  in  parol,  and  do  not,  in  the  practice 
of  this  court,  or  in  any  other  court  where  the  common  law 
prevails,  become  a  part  of  the  record  unless  made  so  by  a 
regular  bill  of  exceptions,  sealed  by  the  judge  who  presides 
at  the  trial."  The  instructions  which  are  given  or  refused, 
or  whatever  else  may  transpire,  ore  terms,  during  the  trial, 
become  no  part  of  the  record,  any  more  than  do  the  argu- 
ments of  counsel,  until  exceptions  to  the  same  are  signed 
and  sealed  by  the  judge,  when,  upon  filing  the  same  with 
the  clerk,  according  to  the  statute,  they  form  a  part  of  the 
record.  There  is  a  decision,  however,  in  conflict  with  the 
opinion  we  have  announced  herein,  and,  we  believe,  also 
opposed  to  the  uniform  decisions  of  the  courts  of  common 
laws  in  this  country  and  in  England.  It  is  in  the  case  of 
Folk  v.  The  People,  reported  in  42  111.  331.  The  ques- 
tion arose  upon  an  instruction  given  by  the  circuit  court,  to 
which  no  exception  was  taken.  In  the  opinion  of  the  court, 
which  upon  this  point  contained  no  argument,  and  we  sus- 
pect that  court  could  find  neither  reason,  argument  or 
authority  to  sustain  the  extraordinary  decision  which  they 
made,  we  find  the  following  inquiry:  "Suppose  all  the 
instructions  given  by  a  court  to  a  jury  in  a  capital  case  are 
wrong,  that  they  do  not  announce  correct  legal  principles, 
or,  being  correct,  are  inapplicable  to  the  case,  and  no  excep- 
tions are  taken  to  them,  would  it  be  the  duty  of  an  appellate 
court,  under  such  circumstances,  when  the  record  shows 
the  prisoner  has  been  illegally  condemned  by  misapplica- 
tion of  the  law  to  his  case,  and  he  asks  a  review  of  the 
proceedings,  that  such  court,  in  the  face  of  the  record, 
should  pronounce  the  sentence  of  death  upon  him?" 
Now,  with  great  deference,  we  say  that  what  is  implied 
by  tWs  inquiry  is  a  begging  of  the  whole  question  It 
assumes  that,  in  some  manner,  not  by  the  record,  for  as  we 
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have  seen,  the  only  way  to  make  an  instruction  a  part  of 
the  record  is  by  exception  signed  and  sealed,  but  perhaps 
by  street  rumor,  by  a  newspaper  report,  or  by  what  some 
person  may  have  told  the  court,  they  are  informed  that  a 
certain  instruction  was  given.  The  court  evidently  makes 
a  point  that  it  is  a  capital  case.  In  Shorter  v.  The  People, 
9  N.  T.  193,  which  was  an  indictment  for  murder,  the  court, 
certainly  one  of  as  high  authority  as  that  of  Illinois,  speak- 
ing through  Justice  Bbonson,  one  of  the  ablest  judges 
who  ever  adorned  the  bench  of  that  State,  says:  "The 
law  concerning  bills  of  exceptions  is  the  same  in  criminal 
as  in  civil  cases,"  and  further  says :  "  We  should  not  allow 
our  feelings  to  draw  us  into  the  making  of  a  bad  precedent." 
In  the  case  of  Gffll  v.  The  People,  decided  at  the  same  term 
as  Folk  v.  The  People,  and  reported  in  the  same  volume, 
which  was  an  indictment  for  an  assault  with  intent  to  kill, 
the  court  absolutely  refused  to  review  the  proceedings  in 
the  circuit  court,  because  they  were  not  preserved  by  bill 
of  exceptions,  and  they  had  no  record  before  them.  It  will 
be  seen,  therefore,  that  the  supreme  court  of  Illinois,  in  the 
case  of  Falk  v.  The  People,  not  only  contradicted  their 
former  decisions  but  ignored  the  cases  of  Hopkins  v.  The 
Commonwealth,  Shorter  v.  The  People,  Thompson  v.  Riggs, 
and,  we  may  add,  the  opinions  of  respectable  courts  every- 
where. It  may  be  thought  that  we  can  consider  this  case 
as  upon  an  agreed  statement  of  facts.  This  cannot  be  for 
two  reasons.  First,  the  transcript  sent  up  by  the  clerk  of 
the  district  court  does  not  contain,  nor  does  it  pretend  to 
contain  the  facts,  but  it  does  purport  to  contain  the  evi- 
dence, which  consists  of  the  testimony  of  witnesses. 
Second,  Because  the  rulings  and  opinions  of  the  district 
court  cannot  be  reviewed  in  this  manner ;  it  can  only  be 
done  by  bill  of  exceptions.  Pomeroy*  s  Lessee  v.  State  Bank, 
1  Wall.  592.  It  is  alleged  as  error  that  the  verdict  of  the 
jury  was  informal  and  insufficient.  The  verdict  was  in 
these  words :  "  We,  the  jury,  find  the  defendant  guilty." 
Under  the  indictment  in  this  case  the  jury  might  have  found 
the  prisoner  guilty  of  manslaughter,  and  it  is  urged  that 
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they  should  have  specified  in  their  verdict  of  what  offense 
they  convicted  him.  We  are  referred,  in  support  of  this 
proposition,  to  the  case  of  the  State  v.  Dowd,  19  Conn. 
887,  and  McGee  v.  The  State,  8  Mo.  495.  It  will  be  found 
upon  examination,  however,  that  these  decisions  were  given 
under  peculiar  statutes  of  those  States.  In  Connecticut  the 
statute  prescribed  that  the  jury,  if  they  should  find  the 
defendant  guilty,  should  ascertain  in  their  verdict  whether 
it  be  murder  in  the  first  or  second  degree.  The  court,  in  its 
opinion,  states  that  this  is  a  positive  provision  of  the  statute, 
without  any  exception  or  qualification.  And  so  in  Missouri 
the  statute  provided  that,  "Upon  the  trial  of  any  indict- 
ment for  any  offense,  where  by  law  there  may  be  conviction 
of  different  degrees  of  such  offense,  the  jury,  if  they  convict 
the  defendant,  shall  specify  in  their  verdict  of  what  degree 
of  offense  they  find  the  defendant  guilty."  These  statutes 
seem  to  be  imperative,  and  the  courts  of  those  States  were 
compelled  to  yield  obedience  to  them.  We  have  no  statute 
upon  the  subject,  and  our  practice  has  conformed  to  the 
general  practice  of  courts  in  those  States  where  they  have 
no  peculiar  statutes  with  reference  to  the  matter. 

Mr.  Bishop,  in  his  very  excellent  work  on  criminal  proceed- 
ure,  vol.  2,  sec.  627,  says :  "  That  a  general  verdict  of  guilty 
convicts  the  prisoner  of  all  matters  which  are  well  charged 
against  him  in  the  indictment."  So  are  the  cases  of  The 
People  v.  Marsh,  6  Cal.  642 ;  Bond  et  al.  v.  The  People^  39 
IlL  26,  and  numerous  others  which  might  be  cited.  We  are 
of  the  opinion  that  this  verdict  is  sufficient  in  form.  The 
prisoner  made  a  motion  in  the  court  below  for  a  new  trial, 
on  the  ground,  among  other  things,  that  the  verdict  was 
against  the  law  and  the  evidence,  and  also  because  of  newly- 
discovered  evidence.  This  brings  up  the  question  as  to 
whether  there  was  sufficient  evidence  to  sustain  the  verdict. 
It  seems,  from  the  evidence,  that  the  prisoner  and  Robert 
Reynolds,  both  colored  men,  were  at  the  cabin  of  Hamblin 
on  the  night  of  the  affray,  which  resulted  in  his  death.  For 
what  purpose  they  were  there,  is  not  disclosed.  The  evi- 
dence consisted  mainly  of  the  confessions  of  the  prisoner ; 
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some  made  immediately  after  his  arrest,  and  some  at  differ- 
ent times  while  he  was  in  prison  previous  to  his  trial.  The 
first  were  made  in  the  presence  of  Joseph  Harper,  a  witness, 
who  testified  to  them,  and  who  says  that  the  prisoner  on 
being  asked  why  he  did  such  a  horrible  deed,  and  what  he 
hit  the  deceased  with,  replied  that  he  got  mad  and  hit  him 
with  the  stool  he  was  sitting  on,  and  knocked  him  down  ; 
that  the  deceased  was  likely  to  get  up  again,  and  he  hit  him 
with  a  chunk  of  wood  and  knocked  him  down  again ;  that, 
in  struggling  round,  Hamblin  made  such  a  fuss  that  they 
put  a  string  around  his  neck  and  another  around  his  arm, 
and  hauled  him  off  and  put  him  in  a  shaft ;  that  the  pris- 
oner struck  the  deceased  two  blows,  and  Reynolds  struck 
him  once,  and  that  they  dragged  him  to  the  shaft  and  put 
him  in.  The  confessions  made  by  the  prisoner  to  Mr. 
Grimes,  the  sheriff,  after  he  was  confined  in  jail,  vary  in 
some  respects  from  the  foregoing.  He  admits  having  com- 
menced the  affray  by  hitting  the  deceased  with  the  stool 
and  the  piece  of  wood,  but  says  that  Bob  put  the  rope 
around  his  neck;  that  he  remonstrated  with  him  for  so 
doing,  and  that  Bob  replied  that  it  would  make  no  difference, 
for  he  was  dead  anyhow.  He  also,  in  these  conversations 
with  the  sheriff,  admitted  that  he  and  Reynolds  dragged  the 
body  to  the  shaft,  and  Reynolds  threw  it  in ;  that  Reynolds 
went  back  to  the  house,  and  he  to  a  cabin  below,  where  they 
remained  until  nearly  morning,  when  they  went  together  to 
the  Childs'  House  at  the  foot  of  Guy  Hill ;  that  the  dispute 
was  between  Hamblin  and  the  prisoner  about  some  blank- 
ets, and  Bob  had  nothing  to  say  until  after  the  fight  com- 
menced. The  prisoner  also  stated  that  Bob  locked  the  door 
and  threw  the  key  away,  describing  the  place  where  it  was 
thrown. 

Such  were  mainly  the  confessions  made  by  the  prisoner. 
The  body  of  the  deceased  was  found  in  a  shaft  as  proven, 
some  twenty  or  thirty  yards  from  the  house ;  when  found, 
there  was  a  rope  tied  tightly  around  the  neck  so  as  to  be 
imbedded  in  the  flesh ;  another  rope,  also,  loosely  drawn 
around  the  neck,  and  another  around  the  wrist  were  dis- 
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covered ;  his  pockets  were  turned  wrong  side  out ;  there 
was  a  pool  of  blood  near  the  door,  and  a  stick  was  found 
colored  with  blood ;  there  were  gashes  on  the  head  of  the 
deceased,  and  the  surgeon  testified  that  they  were  made 
by  blows  sufficient  to  knock  him  down ;  the  key  of  the 
house  was  found  in  the  place  designated  by  the  prisoner. 
The  surgeon  also  testified  that  the  death  was  caused  by 
strangulation.  Such  were  the  main  facts  upon  which  the 
jury  found  the  verdict  of  guilty,  and  the  question  is,  whether 
upon  this  evidence  the  jury  were  warranted  in  their  conclu- 
sion, or  whether  the  verdict  should  be  set  aside,  and  a  new 
trial  awarded. 

Murder  is  defined  in  our  statute  to  be  the  unlawful  killing 
of  a  human  being  in  the  peace  of  the  people  with  malice 
aforethought,  either  express  or  implied.  Express  malice 
is  that  deliberate  intention  unlawfully  to  take  away  the  life 
of  a  fellow  creature,  which  is  manifested  by  external  circum- 
stances capable  of  proof.  Malice  shall  be  implied  where  no 
considerable  provocation  appears,  or  where  all  the  circum- 
stances of  the  killing  show  an  abandoned  and  malignant 
heart  These  are  statutory  definitions  (Laws  of  1861,  page 
292)  and  are  similar  to  the  common  law.  We  presume  that 
if  Reynolds  and  the  prisoner  had  been  tried  together,  there 
could  have  been  but  little  question  as  to  the  correctness  or 
justice  of  the  verdict.  We  also  presume  that  if  the  con- 
fession of  the  prisoner,  as  narrated  by  the  witness  Harper, 
stood  alone,  disconnected  from  that  made  to  the  witness 
Grimes,  there  could  no  lawyer  be  found,  who  would  ques- 
tion it.  In  Bex  v.  Shaw,  6  Carr.  &  Payne,  480,  the  prisoner 
confessed  that  he  and  the  deceased  quarreled:  that  the 
deceased  struck  him  and  the  prisoner  knocked  him  down  ; 
he  got  up  and  the  prisoner  knocked  him  down  again  and 
kicked  him,  and  then  put  a  rope  around  his  neck  and 
dragged  him  into  the  ditch.  This  case  only  differs  from  the 
one  at  bar  in  this,  that  only  two  participated  in  the  fight 
and  the  deceased  struck  the  first  blow,  certainly  under 
greater  provocation  than  is  proven  to  have  existed  in  this  case. 

"But,"  said  Patterson,  Justice,  "if  two  persons  fight, 
•    Vol.  I— 18 
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and  one  of  them  overpowers  the  other  and  knocks  him  down 
and  then  puts  a  rope  around  his  neck  and  strangles  him, 
that  is  murder.  The  act  is  so  willful  and  deliberate  that 
nothing  can  justify  it."  There  can  be  no  doubt,  we  think, 
that  this  proposition  is  correct,  and  we  might  cite  many 
more  cases  of  similar  purport,  if  we  did  not  deem  it  entirely 
unnecessary.  Now  the  confessions  made  to  Sheriff  Grimes 
stand  upon  a  basis  a  little  different.  In  those  statements 
the  prisoner  asserted  that  Reynolds  put  the  rope  around 
the  neck  of  the  deceased  against  his  remonstrances.  His 
statements,  however,  in  regard  to  the  rest  of  the  affray  are 
substantially  the  same  as  those  related  by  the  witness 
Harper.  It  was  contended  in  argument  that,  although  the 
prisoner  commenced  the  affray,  yet  the  act  by  which  the 
killing  was  effected  was  performed  by  Reynolds,  and  there- 
fore he  and  not  the  prisoner  was  the  one  guilty  of  murder. 
We  do  not  believe  such  to  be  the  law.  •  If  two  persons  combine 
to  do  an  unlawful  act  and  death  ensue,  it  is  considered  by 
writers  on  criminal  law  and  by  the  decisions  of  the  courts 
to  be  murder  as  to  both  of  the  participants.  Here  the 
prisoner,  without  any  provocation  which  appears  in  proof, 
with  a  stool  and  with  a  chunk  of  wood,  knocked  the  deceased 
down  twice,  once  at  least  hitting  him  on  the  head,  and  after 
his  confederate  Reynolds  had  tied  the  rope  around  his  neck, 
the  prisoner  assisted  to  drag  the  body  some  forty  or  fifty 
yards  to  a  place  of  concealment  If  this  was  not  murder  on 
the  part  of  the  prisoner,  we  think  it  cannot  be  denied  that 
he  did  stand  by  and  "  aid.  abet  and  assist"  in  the  perpetra- 
tion of  the  crime.  The  principle  is  well  stated  in  the  case 
of  Brennan  et  al.  v.  The  People,  15  111.  511.  The  court  say : 
"  The  prisoners  may  be  guilty  of  murder,  although  they 
neither  took  part  in  the  killing  nor  assented  to  any  arrange- 
ment having  for  its  object  the  death  of  Story.  It  is  suf- 
ficient that  they  combined  with  those  committing  the  deed  to 
do  an  unlawful  act,  such  as  to  beat  or  rob  Story,  and  that  he 
was  killed  in  the  attempt  to  execute  the  common  purpose." 
The  motion  for  a  new  trial  was  further  made  on  the 
ground  of  newly-discovered  evidence  after  the  trial  and  ver- 
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dici^  and  was  supported  by  the  affidavit  of  Clara  Brown. 
We  cannot  conceive  that  what  she  states  in  her  affidavit 
could  have  made  any  possible  difference  in  the  result.  Cer- 
tainly none  in  favor  of  the  prisoner.  If  any  thing,  it  would 
have  told  against  him,  as  exposing  a  motive  on  the  part  of 
these  men  in  being  at  the  cabin  of  Hamblin,  from  which  the 
jury  might  well  have  inferred  a  malicious  intent. 

The  prosecution  might  well  have  admitted  every  thing 
stated  in  the  affidavit  as  true  without  any  injury  to  its 
cause.  We  believe,  therefore,  on  this  whole  record,  that 
the  prisoner,  upon  the  law  and  evidence,  is  guilty  of  the 
murder  of  William  Hamblin,  and  that  the  jury,  in  render- 
ing a  verdict  of  guilty,  arrived  at  a  correct  conclusion. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

A  petition  for  rehearing  was  presented  by  counsel  for 
the  prisoner,  and,  at  an  adjourned  session  of  the  court  in 
January  following,  the  petition  was  denied. 

Mr.  Justice  Gorsline  was  not  present  at  that  session, 
and  the  opinion  of  the  court  was  drawn  up  by 

Hallett,  C.  J.  The  plaintiff  in  error  asks  a  rehearing 
in  this  cause,  mainly  upon  the  ground  that  the  opinion  of 
the  court  is  erroneous  upon  the  question  of  practice  respect- 
ing exceptions  to  instructions  given  in  the  court  below. 
This  point  was  very  fully  considered  in  the  opinion  of  the 
court,  and  we  have  re-examined  it  with  such  care  and  atten- 
tion as  we  are  able  to  command.  It  is  urged  that  the 
authorities  cited  in  the  opinion  of  the  court  are  not  to  be 
regarded  in  this  territory,  for  the  reason  that,  in  the  States 
from  whence  they  are  taken,  it  is  the  practice  to  charge 
juries  orally,  while  our  statute  requires  such  charges  to  be 
reduced  to  writing.  In  the  first  place,  it  is  to  be  observed 
that  it  was  always  the  practice  in  civil  cases,  and  in  criminal 
cases  where  exceptions  were  allowed,  to  write  down  the 
part  of  the  charge  objected  to,  and  the  statute  has  simply 
changed  the  time  for  putting  the  charge  into  writing  and 
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provided  that  the  whole  shall  be  written  out,  whether 
objected  to  or  not.  We  do  not  perceive  that  the  objection 
and  exception  to  the  ruling  of  the  court,  which  was  always 
necessary,  is,  by  the  statute,  rendered  unnecessary.  The 
obvious  intention  of  the  statute  was  to  prevent  mistake  or 
misapprehension  respecting  the  language  used  by  the  court, 
by  requiring  that  the  charge  should  be  put  into  writing, 
and  there  is  nothing  to  show  that  it  was  intended  that  the 
instructions,  when  written  down,  should  become  part  of  the 
record.  It  is  not  provided  that  the  instructions  shall  be 
authenticated  in  any  way  whatever,  or  that  they  shall  be 
filed  among  the  papers  in  the  cause.  It  is  true  that  the 
judge  is  required  to  signify  his  approval  by  writing  the 
word  " given"  in  the  margin  of  the  instructions,  and  his 
disapproval  by  the  word  "refused,"  but  this  is  so  obviously 
designed  as  a  mark  of  distinction  rather  than  of  authentica- 
tion, that  we  think  it  not  necessary  to  comment  upon  it. 
We  cannot  lightly  assume  that  it  was  intended  to  incor- 
porate the  instructions  into  the  record  without  any  authen- 
tication whatever.  The  mere  filing  of  a  paper  in  a  cause  is 
not  alone  sufficient  to  make  it  a  part  of  the  record.  In 
McKinney  v.  The  People^  2  Grilm.  551,  the  rule  upon  this 
point  was  stated  as  follows  : 

"In  a  criminal  case,  after  the  caption  stating  time  and 
place  of  holding  the  court,  the  record  should  consist  of  the 
indictment  as  found  by  the  grand  jury,  the  arraignment  of 
the  accused,  his  plea,  the  impaneling  of  the  traverse  jury, 
their  verdict,  and  the  judgment  of  the  court.  This,  in  gen- 
eral, is  all  the  record  need  state.  If,  during  the  progress 
of  the  prosecution,  motions  are  made  and  Overruled,  the 
facts  can  be  preserved  by  a  special  entry  on  the  record,  or 
by  bill  of  exceptions.  In  one  or  the  other  of  these  ways  it 
is  necessary  to  preserve  every  fact  that  the  prisoner  may 
deem  essential  to  his  rights,  and  a  fair  and  regular  trial." 

We  believe  this  to  be  good  law,  although  the  same  court 
seems  to  have  adopted  a  different  rule  in  Falk  v.  The  Peo- 
ple. According  to  this  rule,  instructions  do  not  become  a 
part  of  the  record  unless  made  so  by  bill  of  exceptions. 
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Again,  the  language  of  the  statute  of  1885,  respecting  excep- 
tions in  criminal  cases,  seems  to  leave  no  doubt  as  to  the 
necessity  of  an  exception  upon  every  point  reserved  for  the 
consideration  of  a  court  of  review.  That  statute  is  as  fol- 
lows: 

"  In  all  cases  in  the  district  court  where  either  party  shall 
except  to  any  ruling,  decision  or  opinion  of  the  court,  and 
shall  reduce  such  exception  or  exceptions  to  writing,  it 
shall  be  the  duty  of  the  judge  to  allow  the  same,  and  to  sign 
and  seal  the  same.  *  *  *  And  when  such  bill  of  excep- 
tions is  so  allowed,  and  signed  and  sealed  by  the  judge, 
*  *  *  *  it  shall  thereupon  be  filed  by  the  clerk,  and 
shall  become  a  part  of  the  record  in  such  cause." 

It  will  be  noticed  that  the  statute  does  not  declare  that  the 
ruling  of  the  court  alone,  however  certified,  shall  become 
part  of  the  record.  It  is  only  when  such  ruling  is  accom- 
panied by  an  exception,  and  is  properly  certified,  that  it 
gains  the  legal  quality  necessary  to  its  admission  to  the 
record.  Bouvier  defines  an  exception  to  be,  "  the  statement 
in  writing  of  the  objection  made  by  a  party  in  a  cause  to 
a  decision  of  the  court  on  a  point  of  law,  which,  in  con- 
firmation of  its  accuracy,  is  signed  and  sealed  by  the  judge 
or  court  who  made  the  decision." 

From  this,  it  appears  that  three  things  are  comprised  in 
an  exception ;  the  ruling  of  the  court,  the  objection  thereto, 
and  the  authentication.  The  objection  of  the  party  appears 
to  be  quite  as  indispensable  as  either  of  the  other  qualities, 
and  we  know  of  no  ground  upon  which  it  can  be  said  to  be 
unnecessary.  It  is  one  of  the  essential  elements  of  an  excep- 
tion, and  the  exception  cannot  exist  without  it.  In  Folk 
v.  The  People,  the  supreme  court  of  Illinois  assumes  that 
the  record  shows  the  instructions,  which  is  the  very  point 
in  controversy.  How  can  the  record  show  the  instruction 
when  the  exception  for  which  the  statute  calls,  and  which 
is  the  essential  condition  upon  which  they  are  to  be  entered 
of  record,  is  wanting  ?  For  ourselves,  we  must  continue  to 
say  that  we  cannot  thus  interpret  the  law.  It  is  written 
that  exceptions  to  the  rulings  of  inferior  courts  shall  be 
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entered  of  record,  and  shall  be  open  for  review  in  this  court, 
and  we  cannot  say  otherwise,  even  if  we  would.  What  is  here 
said  will  furnish  an  answer  also  to  the  suggestion,  that  the 
instructions  being  found  in  the  bill  of  exceptions  are  the 
subject  of  judicial  cognizance  in  this  court.  We  have  here 
the  certificate  of  the  judge  who  tried  the  cause  as  to  these 
instructions,  but  in  the  absence  of  any  exception  to  them 
we  are  not  judicially  informed  of  their  character.  The  mod- 
ern practice  of  putting  all  the  exceptions  taken  throughout 
the  whole  course  of  a  cause  into  a  single  bill  has  not  changed 
the  rule  that  each  exception  stands  upon  its  own  merit 
The  circumstance  that  a  ruling  to  which  no  exception  has 
been  taken  is  incorporated  in  the  same  bill  with  another 
ruling  to  which  an  exception  has  been  taken,  cannot  affect 
the  status  of  the  former.  Each  must  stand  or  fall  by  itself. 
It  was  also  urged  that  the  judge  of  the  district  court  should 
have  entered  exceptions  in  behalf  of  the  accused,  or,  at  all 
events,  that  it  ought  to  be  assumed  that  all  exceptions  were 
taken  at  the  proper  time.  We  are  acquainted  with  the 
ancient  maxim,  adopted  in  the  days  when  persons  charged 
with  crime  were  not  allowed  the  assistance  of  counsel,  which 
declares  that  a  judge  shall  be  counsel  for  the  prisoner,  but 
we  doubt  whether  it  has  ever  been  carried  so  far  as  to  require 
the  judge  to  object  to  his  own  ruling.  We  may  say,  with 
Foster : 

"  In  capital  cases  the  court  is  so  far  of  counsel  with  the 
prisoner  that  he  should  not  suffer  him  to  consent  to  any 
thing  manifestly  wrong,  and  to  his  own  prejudice,"  but  this 
is  not  saying  that  the  court  is  bound  to  object  to  every  thing 
that  is  done  in  the  progress  of  the  cause.  A  proper  respect 
for  the  maxim  would  doubtless  restrain  the  judge  from  mis- 
applying or  misinterpreting  the  law.  But  if,  after  stating 
the  law  as  judge,  he  should  be  required  as  counsel  for  the 
accused  to  state  an  objection  to  his  ruling,  he  would  appear 
to  be  in  an  exceedingly  perplexing  situation.  One  who  is 
bound  to  lay  down  the  law  correctly,  and  immediately  show 
himself  wrong  by  stating  a  valid  objection  to  it,  is  certainly 
in  need  of  an  ingenious  mind.    If  a  judge  believes  a  ruling 
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to  be  erroneous  he  ought  not  to  make  it,  and  if  he  believes  it 
to  be  correct,  he  cannot  state  a  valid  objection  to  it.  The 
statute  provides  that  the  party  shall  except  to  the  ruling  of 
the  court,  which  is  sufficiently  explicit  and  free  from 
ambiguity.  There  are  authorities  also  which  hold  strong 
language  upon  this  point.  In  Clem  v.  The  Commonwealth, 
2  Mete.  (Ky.)  10,  which  was  a  capital  case  we  find  the  fol- 
lowing language : 

4 '  It  is  insisted  on  behalf  of  the  appellant  that  the  circuit 
court  committed  errors  to  his  prejudice  in  admitting  impor- 
tant evidence  against  him.  It  does  not  appear  from  the 
record,  however,  that  any  exceptions  were  taken  to  any  of 
the  evidence  offered  by  the  Commonwealth  and  permitted 
to  go  to  the  jury,  and  for  this  reason,  even  if  it  appeared 
that  improper  evidence  had  been  admitted  upon  the  trial, 
the  appellant  could  not  avail  himself  of  such  error  as  a 
ground  of  reversal. ' ' 

So  also  in  1  Bishop's  dim.  Law,  §  843,  it  is  said :  "If  the 
defendant  permits  illegal  testimony  to  be  given  to  the  jury, 
as  shown  by  his  making  no  objection  to  it,  he  cannot  after- 
ward claim  any  privilege  on  account  of  its  admission.' '  The 
rule  is  here  stated  with  reference  to  testimony,  but  it  is  the 
same  in  respect  to  instructions,  as  we  may  learn  from  the 
case  of  Hopkins  v.  Commonwealth,  cited  in  our  opinion  in 
this  cause.  If  a  superior  court  is  required  to  assume  that 
objection  has  been  made  to  an  instruction  or  to  testimony 
upon  a  trial  in  an  inferior  court,  or  if  a  judge  upon  a  trial  of 
a  capital  cause  is  bound  to  interpose  an  objection  when  none 
is  made  by  the  prisoner,  these  authorities  are  strangely 
silent  upon  those  points.  Upon  a  careful  examination  of  the 
opinion  drawn  up  by  our  brother  Gorsline,  we  are  again 
compelled  to  express  our  concurrence  therein,  and  we  are 
constrained  to  add  that  we  do  so  under  a  profound  sense  of 
the  responsibility  resting  upon  us,  as  the  minister  of  the  law, 
listening  to  the  last  appeal  of  a  wretched  man  who  is  about 
to  take  his  place  upon  the  gallows. 

In  this  connection  we  will  briefly  allude  to  the  instruc- 
tions given  upon  the  trial  below  for  the  purpose  of  freeing 
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the  case  from  any  suspicion  of  illegality  that  may  be  cast 
upon  it.  We  have  not  lost  sight  of  the  fact  that  these 
instructions  are  not  before  us  in  a  way  which  will  enable  us 
to  pronounce  a  judicial  opinion  upon  them,  but  we  desire 
to  make  some  observations  for  the  purpose  of  showing  that 
the  instructions  are  not,  as  has  been  claimed,  wholly 
unsupported  by  the  law.  The  case  of  The  People  v.  King, 
27  Cal.  607,  was  an  indictment  for  murder,  and  upon  the 
trial  in  the  district  court  an  instruction  was  given  which, 
as  will  be  seen,  was  substantially  the  same  as  the  one  of 
which  complaint  is  made  in  the  case  at  bar.  We  give  the 
remarks  of  the  court  at  length  : 

"  It  is  next  claimed  that  the  court  erred  in  giving  the  fol- 
lowing instruction :  '  In  the  case  that  is  now  being  submit- 
ted to  you,  there  is  no  evidence  on  any  points  or  matters 
given  in  proof  which  reduce  the  crime  charged  in  the  indict- 
ment to  manslaughter ;   if  the  defendant  be  found  guilty, 
therefore,  you  cannot  consider  the  question  of  manslaughter 
upon  the  evidence  in  this  cause.'     This  instruction  is  not  a 
little  obscure,  and  if  it  was  given  as  represented  in  the  tran- 
script, it  is  quite  possible  that  the  jury  may  have  found 
Borne  difficulty  in  determining  its  exact  meaning.  The  record 
does  not  contain  the  evidence,  or  any  part  thereof,  and  we 
cannot,  therefore,  read  the  instructions  in  the  light  of  the 
testimony  in  view  of  which  it  was  given,  but  are  forced  to 
determine  its  meaning  by  its  own  terms.    If  there  was  any 
evidence   before  the  jury    tending,  however  slightly,  to 
reduce  the  homicide  to  the  grade  of  manslaughter,  this 
instruction  was  erroneous.    If  the  expression  *  there  is  no 
evidence  on  any  points  or  matters  given  in  proof '  is  to  be 
understood  as  admitting  that  there  were  '  points  and  mat- 
ters given  in  proof*  which,  if  true,  would  reduce  the  offense 
to  manslaughter,  but  declaring  the  evidence  as  to  such 
points  or  matters  to  be  insufficient  to  warrant  the  jury  in 
finding  them   to  be  true,  it   was   erroneous,   because  it 
assumed  to  pass  upon  the  weight  of  evidence  which,  under 
our  constitution,  is  left  entirely  to  the  jury,  and  in  regard  to 
which  the  judge,  contrary  to  the  rule  of  common  law,  is  not 
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allowed  to  express  an  opinion.  On  the  other  hand,  if  there 
was  a  total  absence  of  all  testimony  as  to  snch  facts  and  cir- 
cumstances as  would,  under  the  law,  reduce  the  offense  from 
murder  to  manslaughter,  and  the  instruction  is  to  be  under 
stood  as  declaring  such  to  be  the  case,  then  it  was  not  erro 
neous,  because  judges,  although  not  allowed  to  charge 
juries  with  respect  to  matters  of  fact,  may  state  the  testi- 
mony and  declare  the  law  (sec.  17,  art.  VI  of  the  Constitu- 
tion). At  common  law  a  judge  is  allowed  to  express  his 
opinion  as  to  the  weight  of  evidence.  Commonwealth  v. 
Child,  10  Pick.  262.  In  this  respect  the  constitutional  provis- 
ion referred  to  was  intended  to  change  the  rule  so  as  to  leave 
the  weight  of  the  evidence  entirely  to  the  jury ;  but  judges 
may  still,  as  formerly,  state  what  facts  are  in  evidence  and 
what  are  not ;  or  in  other  words,  they  may  state  the  evidence 
pro  and  con.  in  view  of  which  the  existence  of  certain  facts 
is  affirmed  or  denied,  which  includes  the  right  to  state  to  the 
jury,  that  there  is  no  evidence  as  to  particular  facts  or 
issues,  when  such  is  the  case ;  counsel  for  defendant  seems 
to  have  understood  the  judge  as  instructing  the  jury  that 
there  was  no  evidence  as  to  facts,  which,  under  the  law, 
would  reduce  the  offense  charged  to  manslaughter,  and  to 
have  excepted  to  the  instruction  upon  that  ground,  so 
understood,  there  being  no  evidence  of  the  character  in 
question,  the  instruction  was  not  erroneous." 
So,  also,  in  The  People  v.  Byrnes,  30  CaL  207,  the  court 


"  It  is  neither  necessary  nor  proper  for  the  court,  on  the 

trial  of  an  indictment  for  murder,  to  give  an  extended  or 

any  definition  of  murder  in  the  second  degree,  unless  there 

is  evidence  in  the  case  tending  to  prove  that  the  crime  was 

or  may  have  been  of  that  grade  in  the  given  instance. 

Instructions  are  always  to  be  given  with  reference  to  the 

facts  proved  before  the  jury.    *    *    *     The  circumstance 

that  counsel  conducted  the  defense  on  the. theory  of  murder 

in  the  second  degree,  assuming  that  he  did  so,  did  not  in 

itself  make  it  necessary  that  the  court  should  deal  with  the 

case  in  an  aspect  which  it  did  not  in  fact  present." 
Vol.  I.  — 19 
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The  constitution  of  the  State  of  California,  like  our 
statute,  restrains  courts  from  charging  juries  respecting 
matters  of  fact,  and  therefore  these  decisions  are  in  point 
It  is  true  that  the  constitution  of  that  State  expressly 
declares  that  the  courts  may  state  the  testimony,  but  as  our 
statute  is  silent  upon  that  point,  and  courts  were  always, 
by  the  common-law  practice,  allowed  to  state  the  testimony, 
we  may  safely  affirm  that  the  law  is  the  same  in  this  terri- 
tory. We  learn  from  these  decisions  that  it  is  not  error  to 
withdraw  from  the  consideration  of  the  jury  a  crime  con- 
cerning which  there  is  no  evidence  before  them.  Whether 
there  is  any  evidence  at  all  to  prove  a  fact  charged  is 
always  a  question  for  the  court,  but  the  sufficiency  of 
evidence  to  prove  the  facte  charged  must  be  determined  by 
the  jury.  If,  in  a  case  of  felonious  homicide,  the  evidence 
shows  the  killing  to  have  been  deliberate  and  intentional, 
there  is  no  question  of  manslaughter  presented,  and  there- 
fore no  reason  for  submitting  that  question  to  the  jury. 
To  require  the  jury  in  such  a  case  to  pass  upon  the  question 
of  manslaughter  would  be  as  unreasonable  and  absurd 
as  to  instruct  them  respecting  the  crime  of  larceny.  So 
in  the  case  of  the  State  v.  Mill,  3  Nev.  444.  The  court 
instructed  the  jury  that  they  must  find  the  prisoner  guilty 
of  murder  in  the  first  or  second  degree  or  not  guilty ;  thus 
taking  from  them  the  right  to  find  the  prisoner  guilty  of 
manslaughter,  and  the  supreme  court  of  that  State  say: 
"  If  it  was  proper,  under  such  a  state  of  facts,  to  charge  the 
iury  they  might,  in  their  discretion,  find  the  prisoner 
guilty  of  manslaughter,  it  was  equally  proper  to  charge 
they  might  find  him  guilty  of  an  assault  to  commit  murder, 
or  even  guilty  of  a  simple  assault,  for  both  of  these  are 
crimes  of  which  a  party  under  our  statute  may  be  convicted 
upon  an  indictment  for  murder ;  yet  in  a  case  where  a  party 
was  beyond  all  question  slain,  and  another  party  indicted 
for  the  murder,  it  would  seem  ridiculous  to  charge  the  jury 
that  they  might  find  the  defendant  guilty  of  a  simple 
assault" 

We  agree,  that  if  the  evidence  tends  to  prove  a  case  of 
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manslaughter,  or  if,  upon  the  evidence,  there  is  any  doubt 
whatever  as  to  the  grade  of  the  crime,  the  question  of  man- 
slaughter ought  to  be  submitted  to  the  jury ;  but  when  all 
the  evidence  tends  to  prove  murder,  if  it  proves  any  thing, 
it  cannot  be  wrong  to  say  to  the  jury  that  the  only  question 
before  them  is,  whether  the  accused  is  guilty  of  that  crime. 
It  is  true  that  in  the  case  at  bar  the  question  of  man- 
slaughter was  withdrawn  from  the  consideration  of  the 
jury,  but  there  was  no  evidence  whatever  tending  to  estab- 
lish that  crime.  To  adopt  the  language  used  in  The  People 
v.  Byrnes :  "  We  consider  that  all  the  evidence  tended  to 
prove  murder  *  *  *  *  ,  and  it  is  certain  that  there  is 
none  having  the  slightest  tendency  to  the  contrary." 

The  evidence  in  this  case  shows  thai  the  deceased,  after 
being  twice  knocked  down  upon  the  floor  of  his  isolated 
cabin  by  the  blows  of  the  plaintiff  in  error,  was  strangled  to 
death  by  the  tatter's  companion  in  the  terrible  crime.  The 
combat  was  commenced  by  the  plaintiff  in  error,  so  far  as  we 
know,  without  provocation,  and  after  he  had  reduced  his 
victim  to  a  condition  of  helplessness,  the  cause  of  death  was 
applied  by  this  man  and  his  associate,  or  by  his  associate 
alone.  The  guilty  pair  then  bore  away  the  body  of 
deceased  and  threw  it  into  a  neighboring  mining  shaft,  and 
together  fled  from  the  scene  of  the  tragedy.  According  to 
the  statement  of  one  witness,  the  prisoner  protested  against 
the  act  of  Reynolds  in  tying  the  rope  around  the  neck  of 
deceased,  but  if  the  jury  accepted  this  as  true  we  cannot 
say  that  it  tended  to  reduce  the  crime  to  manslaughter. 
The  only  effect  of  it  would  be  to  deny  on  the  part  of  the 
prisoner  any  participation  in  the  killing.  The  statute 
declares,  that  "in  cases  of  voluntary  manslaughter  there 
must  be  a  serious  and  highly  provoking  injury  inflicted 
upon  the  person  killing,  sufficient  to  excite  an  irresistible 
passion  in  a  reasonable  person,  or  an  attempt  by  the  person 
killed  to  commit  a  serious  personal  injury  upon  the  person 
killing.  The  killing  must  be  the  result  of  that  sudden  vio- 
lent impulse  of  passion  supposed  to  be  irresistible.  And 
again,  the  killing  being  proved,  the  burden  of  proving  cir- 
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cumstances  of  mitigation,  or  to  justify  or  excuse  the  homi- 
cide, will  devolve  on  the  accused  unless  the  proof  on  the 
part  of  the  prosecution  sufficiently  manifests  that  the  crime 
committed  only  amounts  to  manslaughter,  or  that  the 
accused  was  justified  or  excused  in  committing  the  homi- 
cide." 

With  the  law  and  the  evidence  in  this  case  before  us,  we 
are  unable  to  perceive  that  there  was  any  question  of  man- 
slaughter arising  in  the  case.  The  accused  must  be  guilty 
of  murder  if  he  is  guilty  of  any  thing,  and  we  have  already 
said  that  we  entertain  no  doubt  as  to  his  guilt.  We  deplore 
the  necessity  which  rests  upon  us  to  declare  this  conclusion 
and  we  would  gladly  avert  the  dreadful  doom  of  the 
wretched  man,  who,now  invokes  our  aid,  if  it  were  possible 
to  do  so,  but  we  have  a  duty  to  perform  as  officers  of  the 
law  which  cannot  be  controlled  by  anjr  feeling  of  sympathy 
for  the  prisoner,  and  it  is  in  the  discharge  of  that  duty  that 
we  now  declare  that  the  petition  for  rehearing  must  be 
denied. 

Petition  denied. 


Armor  v.  Fisk. 


Plsadero — performance  of  condition  precedent.    In  an  action  upon  contract 

to  pay  two  Bums  of  money,  the  first,  when  a  certain  suit  is  defeated ;  the 

t    second,  when  the  title  to  certain  property  is  perfected,  it  is  necessary  to 

aver  and  prove  performance  of  these  conditions,  or  to  excuse  the  failure. 

Brit  a  condition  impossible  to  be  performed  need  not  be  noticed,  and  if,  at  the 
date  of  the  contract,  no  suit  was  pending  as  set  forth  in  the  contract,  the 
payee  could  not  be  required  to  show  that  he  had  defeated  such  suit,  and 
he  may  recover  the  sum  payable  upon  such  condition,  upon  a  count  for  an 
account  stated. 

Evidence  of  pendency  of  suit.  Whether  a  suit  was  pending  as  described  in 
the  contract  at  the  time  therein  mentioned,  was  provable  by  the  records 
of  the  court  in  which  it  was  alleged  to  be  pending. 

Appeal  from  District  Court,  Gilpin  County. 
First  count  in  the  declaration  was  indebitatus  assump- 


1869.]  Aemob  v.  Fisk.  148 

"For  certain  quartz  lode  mining  claims,  lode  claims, 
gulch  claims,  quartz  mill  claims,  water  mill  claims,  mill 
claims,  water  power,  water  privilege,  flumes,  buildings, 
stamp  mills,  water  mills,  tools  and  machinery,  more  partic- 
ularly described  as  follows,  to  wit :  Mining  claims  number 
(1)  one,  (5)  five  and  the  undivided  half  of  number  (6)  six,  on 
the  Fisk  lode,  east  from  discovery.  Also,  claims  number  (1) 
one,  and  (2)  two,  on  the  Gregory  extension  lode,  numbet  (1) 
one  being  the  discovery  claim,  and  running  (300)  two  hundred 
feet  from  the  upper  or  north-east  end  of  said  discovery 
claim  along  said  lode  south-west  to  a  point  below  the  base 
of  a  large  rock,  and  about  fourteen  feet  south-west  of  a 
certain  shaft  sunk  on  said  claim,  and  known  as  the  shaft 
of  Charles  W.  Fisk.  Also  claim  number  (4)  four,  on  the 
Simmons  lode,  adjoining  the  Black  Hawk  Mill  Company's 
claim  on  the  south-west  end,  and  running  thence  south-west 
along  said  lode  (100)  one  hundred  feet.  Also  two  gulch 
claims,  commencing  at  or  near  the  road  in  front  of  Daven- 
port' s  saloon,  and  running  down  two  hundred  feet  in  the 
direction  of  the  Gregory  lode.  All  of  the  above-described 
property  lying  and  being  in  Gregory  mining  district, 
county  of  Gilpin,  and  territory  of  Colorado.  Also  the  mill 
claims,  water  power  and  flumes,  situated  therein,  commenc- 
ing at  a  point  on  North  Clear  creek  below  the  old  toll  road 
gulch  and  twenty  (20)  feet  below  what  is  generally  known 
as  the  old  Newland  Arastra  bed,  and  running  from  said 
creek  eight  hundred  and  fifty  (850)  feet.  Also  all  of  the 
quartz  mill,  with  all  the  tools,  machinery  and  appurte- 
nances of  every  description  and  kind  thereunto  belonging, 
situate  on  said  water  claims,  and  generally  known  as  the 
Fisk  mill  property ;  and  all  the  buildings  and  heredita- 
ments on  said  claims,  and  situate  in  Enterprise  Mining  Dis- 
trict, Gilpin  county,  Colorado  territory." 

In  the  second  count  the  property  was  differently  described,' 
but  no  special  agreement  was  mentioned. 

The  money  counts  were  added. 

The  defendant  pleaded  the  general  issue,  payment  and  a 
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At  the  trial,  Fisk  proved  a  conveyance  from  himself  to 
Armor  of  the  property  mentioned  in  the  declaration,  and 
also  gave  in  evidence  the  following  agreement : 

"Abmob,  John     } 

and  >  Agreement 

Fisk,  Chas.  W. j 

"  Know  all  men  by  these  presents,  that  whereas,  hereto- 
fore, to  wit,  on  the  90th  day  of  December,  A.  D.  1862,  John 
Armor,  of  the  county  of  Gilpin  and  territory  of  Colorado, 
made,  executed  and  delivered  to  Charles  W.  Fisk,  of  the 
same  place,  his  certain  writing  obligation  (a  bond),  sub- 
scribed with  his  name  and  sealed  with  his  seal,  by  which 
said  bond  the  said  John  Armor  bound  and  obligated  him- 
self to  pay  to  the  said  Charles  W.  Fisk  the  penal  sum  of 
ten  thousand  dollars  ($10,000)  in  the  event  that  the  said 
Fisk,  having  performed  the  conditions  imposed  on  him  in 
said  bond,  and  hereinafter  set  forth,  the  said  Armor  failed 
to  make  the  said  Fisk  a  good  and  valid  deed  to  the  undi- 
vided one-half  interest  in  and  to  the  property  described  in 
said  bond,  being  the  same  that  is  hereinafter  described  and 
set  forth ;  the  conditions  to  be  performed  by  the  said  Fisk 
being,  that  the  said  Fisk  should  prosecute  successfully 
against  Dan.  8.  Parmalee,  Benjamin  Smith  and  others  a 
certain  suit  or  suits  then  pending,  in  which  said  suit  or 
suits  Parmalee,  Smith  and  others  claimed  a  portion  of  the 
property  hereinafter  described,  and  should,  by  the  20th  day 
of  December,  A.  D.  1863,  legally  clear  the  premises  herein- 
after described  of  all  persons  claiming  or  occupying  the 
same,  so  that  the  said  John  Armor  should  have  and  enjoy 
the  quiet  and  peaoeable  possession  of  all  the  property  here- 
inafter described,  so  as  to  vest  absolutely  in  the  said  Armor 
the  title  to  all  of  said  property  both  at  law  and  in  equity.  • 
Another  condition  to  be  performed  by  said  Fisk  was,  that 
said  was  to  pay  over  to  the  said  John  Armor  all  sums 

of  money  which  the  said  Armor  should  pay,  or  cause  to  be 
paid,  on  behalf  of  the  said  Fisk  (over  and  above  the  sum 
of  fifty-two  hundred  dollars  [$6,200])  cash  in  hand,  paid 
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by  the  said  Armor  to  the  said  Fisk,  in  order  to  obtain  a 
clear  title  and  peaceable  possession  to  any  of  said  property, 
as  well  as  all  other  sums  of  money  which  the  said  Armor 
shall  advance  to  the  said  Charles  W.  Fisk,  or  pay  out  for 
the  use  and  benefit  of  the  said  Fisk,  as  well  as  all  indebted- 
ness, by  account  or  otherwise,  by  which  the  said  Charles 
W.  Fisk  may  be  indebted  to  the  said  Arm6r,  together  with 
the  interest  at  the  rate  of  five  per  cent  per  month  from  the 
date  of  such  indebtedness  is  created  up  to  the  30th  day  of 
December,  A.  D.  1863 ;  the  property  alluded  to  as  afore- 
said,  lying,  being  and  situated  in  the  county  of  Gilpin  and 
territory  of  Colorado,  to  wit :  Mining  claims  No.  (1)  one, 
(5)  five,  and  the  undivided  half  claim  No.  (6)  six  on  the 
Fisk  lode,  north-east  from  the  discovery  claim  ;  also  claims 
Nos.  (1  and  2)  one  and  two,  on  the  Gregory  extension  lode 
(No.  [1]  one  being  the  discovery  claim),  and  running  two  hun- 
dred feet  from  the  upper  or  north-east  end  of  said  discovery 
claim  along  said  lode  south-west  to  a  point  below  the  base 
of  a  large  rock,  and  about  fourteen  feet  south-west  of  a  cer- 
tain shaft  sunk  on  said  lode,  and  known  as  the  shaft  of 
Charles  W.  Fisk.  Also  claim  No.  (4)  four  on  the  Simmons 
lode,  adjoining  the  Black  Hawk  Mill  Company's  claims  on 
the  south-west  end,  and  running  thence  south-west  along 
said  lode  one  hundred  feet ;  also  two  gulch  claims,  com- 
mencing at  or  near  the  road  in  front  of  Davenport's  saloon, 
and  running  down  two  hundred  feet  in  the  direction  of  the 
Gregory  lode ;  also  the  mill  claim,  water  power  and  flume, 
situate  thereon,  commencing  at  a  point  on  North  Clear 
creek,  below  the  old  toll  road  gulch,  and  twenty  feet  below 
what  is  generally  known  as  the  old  Newland  Arastra  bed,  and 
running  down  said  creek  eight  hundred  and  fifty  feet ;  also 
all  the  quartz  mill,  with  all  the  tools,  machinery  and  appur- 
tenances of  every  description  and  kind  thereunto  belonging, 
situated  on  said  water  claims,  and  generally  known  as  the 
Fisk  mill  property ;  and  whereas  it  is  the  desire  of  both 
the  said  Armor  and  the  said  Charles  W.  Fisk,  that  said 
property  shall  be  sold  by  the  said  Armor,  upon  the  condi- 
tions hereinafter  set  forth : 
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"Now,  therefore,  know  all  men  by  these  presents,  that  I, 
John  Armor,  for  and  in  consideration  of  the  premises,  as 
well  as  in  consideration  of  the  covenants  and  agreements  of 
the  said  Charles  W.  Fisk,  hereinafter  set  forth,  do  by  these 
presents  covenant  and  agree,  to  and  with  the  said  Charles 
W.  Fisk,  to  use  my  best  endeavors  to  sell  the  property 
aforesaid  within  the  space  of  four  months  from  the  date 
hereof,  and  upon  the  sale  thereof,  to  pay  over  to  the  said 
Fisk,  as  a  consideration  in  full  for  all  the  interest  he  may- 
have  in  said  property,  the  sum  of  twenty  thousand  ($20,000) 
dollars,  less  the  amount,  if  any,  that  the  said  Fisk  may  be 
indebted  to  the  said  Armor  at  that  time,  provided  always 
that  the  said  Charles  W.  Fisk  shall,  on  or  before  that  time, 
have  fulfilled  all  the  conditions  imposed  on  him  in  said 
bond,  and  hereinafter  set  forth  ;  and  the  aforesaid  Charles 
W.  Fisk,  for  and  in  consideration  of  the  premises,  as  well 
as  in  consideration  of  the  aforesaid  covenants  and  agree- 
ments of  the  said  Armor,  doth,  by  these  presents,  covenant 
and  agree,  to  and  with  the  said  Armor,  that  the  said  Armor 
may,  at  all  times,  within  the  four  months  from  this  date, 
bargain,  sell  and  convey  said  property  to  such  person,  and 
for  such  sum  or  sums  of  money  as  he,  said  Armor,  shall 
deem  fit  and  proper,  and  the  said  Fisk,  upon  the  payment 
to  him  by  the  said  Armor  of  the  sum  of  twenty  thousand 
($20,000)  dollars,  less  the  indebtedness  of  the  said  Fisk  to 
the  said  Armor  as  aforesaid,  hereby  relinquishes  forever 
all  rights,  title  and  interest,  whether  at  law  or  in  equity,  to 
the  property  aforesaid,  and  agrees  that  the  bond  aforesaid 
shall  be  void  and  of  no  effect,  and  out  of  twenty  thousand 
dollars  to  be  paid  by  the  said  Armor,  as  aforesaid,  the  said 
Fisk  hereby  agrees  that  the  said  Armor  may  retain  all  sums 
of  money  which  the  said  Armor  shall  have  paid  or  caused 
to  be  paid,  on  behalf  of  said  Fisk,  to  obtain  a  clear  title  and 
peaceable  possession  to  any  of  said  property,  as  well  as  all 
other  sums  of  money  which  the  said  shall  or  may  have 
advanced  or  paid  out  for  the  use  and  benefit  of  the  said 
Fisk,  as  well  as  all  indebtedness  by  bond,  note,  account  or 
otherwise,  by  which  the  said  Fisk  may  be  indebted  to  the 


1869.]  Abhor  t>.  Fibk.  168 

said  Armor,  together  with  interest  at  the  rate  of  fire  per 
cent  per  month  on  such  indebtedness,  from  the  time  it  was 
or  is  credited  up  to  the  time  such  settlement  may  be  made. 
"  It  is  also  agreed  and  understood  that  in  the  event  said 
sale  is  not  made  by  said  Armor  as  aforesaid,  this  agreement 
is  to  be  considered  as  canceled  and  of  no  effect.  As  witness 
our  hands  hereto  subscribed,  and  our  seals  hereto  affixed 
this  11th  day  of  November,  A.  D.  1863. 

(Seal.)  "  John  Armor. 

"  Charles  W.  Fisk." 

This  agreement  bore  a  certificate  of  acknowledgment 
from  a  notary  public. 

The  plaintiff  below  also  introduced  a  written  instrument, 
as  follows : 

"Black  Hawk,  Colorado,  April  5,  1864. 

"I  promise  to  pay  to  Charles  W.  Fisk  two  thousand 
eight  hundred  and  twenty  dollars,  and  also  pay  two 
thousand  one  hundred  and  eighty  dollars,  the  amount  of  a 
note  given  by  Charles  W.  Fisk  to  one  John  Shumer,  about 
March  10th,  1864,  being  amount  of  principal  and  interest 
due  on  said  note  when  the  same  shall  become  due,  provided 
the  said  C.  W.  Fisk  shall  successfully  defend  a  suit  now 
pending  in  the  district  court  of  Gilpin  county,  wherein 
Benjamin  F.  Smith  and  Dan.  S.  Parmalee  are  plaintiffs,  and 
Chas.  W.  Fisk  is  defendant,  and  shall  obtain  a  writ  of  res- 
titution from  said  court  and  be  put  in  possession  of  a  cer- 
tain shaft  on  the  Gregory  extension  lode  (about  the  posses- 
sion of  which  the  suit  is  pending),  and  generally  known  as 
the  shaft  of  said  Fisk,  and  I  also  agree  to  pay  all  costs  that 
may  accrue  upon  said  suit,  or  upon  any  suit  for  title  to  said 
property  after  the  April  term  of  said  district  court,  leaving 
a  balance  due  to  C.  W.  Fisk  on  property  John  Armor  pur- 
chased by  me  from  him  of  five  thousand  dollars  after  the 
amounts  mentioned  above  are  paid  ;  said  five  thousand  dol- 
lars ($5,000)  to  be  paid  when  the  title  to  said  property  is  all 
cleared,  as  mentioned  in  a  certain  bond  from  said  Armor  to 
Vol.  L  —  20 
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said  Fisk,  bearing  date  about  December  20th,  1862,  and  also 
a  certain  agreement  between  said  Armor  and  said  Fisk, 
bearing  date  November  11th,  A.  D.  1863,  and  on  record. 

"  John  Armor." 

The  defendant  below  introduced  a  written  instrument,  as 
follows : 

"  Received,  Black  Hawk,  Colorado,  April  5th,  1864,  of 
John  Armor,  ten  thousand  dollars  ($10,000)  in  part  pay- 
ment for  my  interest  in  certain  property  in  Gilpin  county, 
Colorado  territory,  which  I  agreed  with  said  Armor,  on 
November  11th,  A.  D.  1868,  that  he  should  sell,  and  for 
which  interest  I  was  to  receive  twenty  thousand  dollars 
($20,000)  as  payment  in  full  as  pei^said  agreement.  I  have 
also  received  of  said  Armor  his  obligation  to  pay  me  two 
thousand  eight  hundred  and  twenty  dollars  ($2,820)  when  I 
shall  obtain  a  writ  of  restitution  from  the  district  court  of 
Gilpin  county  to  the  possession  of  certain  property  on  the 
Gregory  extension  lode,  more  fully  described  in  said  obli- 
gation and  in  the  agreement  above  referred  to  ;  and  I  have 
also  received  from  the  said  Armor  his  obligation  to  pay  a 
certain  note  given  by  me  to  John  Shumer  about  March  10th, 
1864,  for  two  thousand  dollars,  due  in  three  months  from 
date,  with  interest  at  the  rate  of  three  per  cent  per  month, 
upon  which  note  said  Armor  is  security.  Now,  if  the  said 
Armor  shall  pay  the  sum  of  two  thousand  eight  hundred 
and  twenty  dollars  ($2,820),  above  specified,  and  also  the 
amount  of  the  note  to  Shumer  when  the  same  shall  become 
due,  which  would  be,  in  principal  and  interest,  $2,180,  then 
there  would  be  due  to  me,  as  balance  in  fall  of  the 
twenty  thousand  dollars  ($20,000)  above  spoken  o£  five 
thousand  dollars  ($5,000),  to  be  paid  according  to  the  con 
ditions  of  a  certain  bond  given  me  by  said  Armor,  Decern  • 
ber  20th,  1862,  and  also  the  conditions  of  a  certain  agree- 
ment made  between  said  Armor  and  myself,  on  November 
11th,  1863. 

"Chas.  W.  Fisk." 
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There  was  a  large  amount  of  evidence  not  referred  to  in 
the  opinion  of  the  court,  and  therefore  it  is  not  inserted 
here. 

The  cause  was  tried  to  the  court  without  a  jury,  and 
judgment  for  the  plaintiff  for  $3,337,  and  costs. 

Messrs.  Boyle  &  Butleb,  for  appellant. 

Mr.  John  W.  Rexictb  and  Mr.  E.  T.  Wells,  for 
appellee. 

Hallett,  C.  J.  In  the  investigation  of  this  case  we  have 
not  found  it  necessary  to  consider  all  the  objections  to  the 
record  made  by  the  appellant.  The  rights  of  the  parties 
are  established  by  the  two  papers  of  date  April  5, 1864,  and 
the  agreement  of  November  11,  1863,  to  which  reference  is 
made  in  those  papers,  and  we  shall  confine  the  discussion  to 
those  instruments.  We  learn  from  the  agreement  of  Novem- 
ber 11, 1863,  that  the  appellee  was  jointly  interested  with 
the  appellant  in  certain  property  described  therein,  which 
the  latter  held  by  deed  from  the  former  ;  if  the  appellant 
should  sell  the  property  he  covenanted  to  pay  to  the  appel- 
lee $20,000,  less  any  indebtedness  of  the  appellee  to  him,  and 
upon  the  condition  that  the  appellee  should  successfully 
prosecute  a  certain  suit  or  suits  in  which  the  property  was 
involved,  and  u  legally  clear  the  premises  hereinafter 
described  of  all  persons  claiming  or  occupying  the  same,  so 
that  the  said  John  Armor  should  have  and  enjoy  the  quiet 
and  peaceable  possession  of  all  the  property  hereinafter 
described,  so  as  to  vest  absolutely  in  the  said  Armor  the  title 
to  all  of  said  property,  both  at  law  and  in  equity." 

By  the  writings  of  April  fi,  1864,  it  appears  that  the  sale 
referred  to  in  the  agreement  had  been  effected,  and  the 
agreement  was  modified  in  some  important  particulars. 
The  appellee  then  acknowledged  that  he  had  received  $10,- 
000  of  the  $20,000  mentioned  in  the  agreement,  and  the  bal- 
ance of  $10,000  was  divided  into  two  equal  parts,  and  separ 
ate  conditions  attached  to  each  of  the  parts.  First,  the  sum 
of  $5,000  was  payable  "  provided  the  said  C.  W.  Fisk  shall 
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successfully  defend  a  suit  now  pending  in  the  district  court 
of  Gilpin  county  wherein  Benjamin  P.  Smith  and  Dan.  S. 
Parmalee  are  plaintiffs  and  Chas.  W.  Fisk  is  defendant,  and 
shall  obtain  a  writ  of  restitution  from  said  court  and  be  put 
in  possession  of  a  certain  shaft  on  the  Gregory  extension 
lode  (about  the  possession  of  which  the  suit  is  pending), 
and  generally  known  as  the  shaft  of  said  Fisk." 

Second,  the  sum  of  $6,000  was  payable  "when  the  title  to 
said  property  is  all  cleared,  as  mentioned  in  a  certain  bond 
from  said  Armor  to  said  Fisk,  bearing  date  about  December 
20,  1862,  and  also  in  a  certain  agreement  between  said 
Armor  and  said  Fisk,  bearing  date  November  11,  1863,  and 
on  record." 

Appellant  claims  that  this  last  clause  is  changed  so  as  to 
include  all  the  conditions  specified  in  the  agreement  by  the 
pape,r  of  April  5,  1864,  signed  by  the  appellee.  It  is  true 
that  this  writing  of  the  appellee  states  that  the  last  $5,000  is 
payable  upon  the  conditions  of  the  bond  and  agreement* 
and  this  standing  alone  would  of  course  include  all  of  those 
conditions,  but  the  paper  given  by  appellant  mentions  only 
the  title  to  the  property,  and  as  he  was  the  party  upon 
whom  the  obligation  to  pay  was  placed,  we  may  presume 
that  he  selected  his  language  with  care. 

Again,  the  condition  respecting  the  Smith  and  Parmalee 
suit,  mentioned  in  the  agreement,  was  made  applicable  to 
the  first  $5,000  by  the  writings  of  April  5,  and  if  the  same 
condition  was  to  be  applied  to  the  second  sum  of  $5,000 
the  purpose  of  dividing  the  sum  of  $10,000  into  two  parts, 
as  was  done  by  those  writings,  is  not  apparent.  It  would 
seem,  also,  that  the  indebtedness  and  advances  which 
occupied  so  large  a  space  in  the  agreement  of  1863,  and  was 
evidently  the  subject  of  much  anxiety  on  the  part  of  the 
appellant,  had  been  extinguished  before  the  writings  of 
April  5  were  drawn.  The  appellant  makes  no  mention  of 
it  in  the  obligation  signed  by  him,  but  he  obliges  himself  to 
pay  costs  which  should  thereafter  accrue  in  defending  or 
securing  the  title  to  the  property.  This  obligation  to  pay 
costs  is  not  at  all  consistent  with  the  notion  that  advances 
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previously  made  were  yet  in  arrear.  It  is  plain  that  the 
first  $5,000  was  payable  upon  the  successful  issue  of  the 
Smith  and  Parmalee  suit,  and  the  second  upon  perfecting 
the  title  to  the  property  in  the  appellant,  and  securing  to 
him  the  possession  thereof.  The  appellant,  having  doubts 
as  to  the  soundness  of  the  title  to  the  property,  retained 
$10,000  of  the  purchase-money  to  secure  himself  against 
eventual  loss.  As  the  issue  of  the  Smith  and  Parmalee 
suit,  if  favorable  to  the  appellee,  would  in  some  measure 
demonstrate  his  right  to  the  property,  the  appellant  was 
willing  to  pay  one-half  the  amount  upon  the  successful 
termination  of  that  controversy  ;  the  remaining  one-half  of 
the  $10,000  was  to  abide  the  result  of  a  more  comprehensive 
scrutiny  of  the  title,  with  a  view  to  supply  defects  therein 
if  any  should  be  found.  Now  here  were  acts  to  be  done 
by  the  appellee  before  he  could  call  upon  the  appellant  for 
payment,  and  if  it  were  possible  to  perform  these  acts,  the 
appellee  should  have  averred  in  his  declaration  and  proved 
upon  the  trial  performance,  or  an  excuse  for  the  oon-per- 
formance  of  them.  In  Campbell  v.  Jones,  6  Term  B.  570, 
Lord  Kenyon  says:  "If  one  thing  is  to  be  done  by  a 
plaintiff,  before  his  right  of  action  accrues  on  the  defendant' s 
covenant,  it  should  be  averred  in  the  declaration  that  that 
thing  was  done." 

So,  also,  in  1  Chitty's  PL  821,  we  find  the  doctrine  laid 
down  as  follows : 

"  But  when  the  consideration  of  the  defendant' s  contract 
was  executory,  or  his  performance  was  to  depend  upon 
some  act  to  be  done  or  forborne  by  the  plaintiff,  or  on  some 
other  event,  the  plaintiff  must  aver  the  fulfillment  of  such 
condition  precedent*  whether  it  were  in  the  affirmative  or 
negative,  or  to  be  performed  or  observed  by  him  or  by  the 
defendant,  or  by  any  other  person,  or  must  show  some 
excuse  for  the  non-performance." 

In  the  declaration  in  this  cause  we  find  only  the  common 
counts,  and  of  course  there  is  no  averment  of  performance, 
or  of  excuse  for  the  non-performance  of  the  conditions 
precedent,  mentioned  in  the  writings  of  April  5,  1864,  and 
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this  upon  the  supposition  that  there  is  no  inherent  impossi- 
bility in  performing  those  conditions  is  decisive  of  the 
question  respecting  their  admissibility  as  evidence  under 
the  declaration.  Our  attention  has  been  called  to  that 
numerous  class  of  cases  where,  upon  sale  of  goods,  or 
performance  of  labor  under  special  contract,  the  plaintiff, 
although  unable  to  comply  strictly  with  his  contract,  and 
therefore  unable  to  support  a  special  count  upon  it,  has, 
nevertheless,  been  allowed  to  recover  the  value  of  his  goods 
or  services  under  common  counts,  and  an  attempt  has  been 
made  to  show  that  this  case  may  stand  upon  the  doctrine 
of  those  cases. 

If  the  appellee  had  contracted  to  sell  property  to  the 
appellant,  and  had  conveyed  the  property,  but  not  in  the 
time  or  manner  specified  in  his  contract,  and  the  appel- 
lant had  accepted. the  property,  the  analogy  between  those 
cases  and  this  case  would  be  easily  traced,  and  we  should 
have  no  difficulty  in  applying  the  rule  laid  down  in  those 
cases.  But  the  present  is  not  like  those  cases.  Here  was 
property  sold,  and  part  of  the  purchase-money  paid,  the 
vendee,  with  the  consent  of  the  vendor,  withholding  the  bal- 
ance of  the  purchase-money  until  the  title  to  the  property 
should  be  established,  which  is  a  payment  to  be  made  upon 
condition  and  not  the  substantial  performance  of  a  con- 
tract. We  conclude,  therefore,  that  the  writings  of  April 
5, 1864,  were  not  admissible  under  any  count  in  the  decla- 
ration, unless,  indeed,  the  conditions  mentioned  in  those 
writings  were  impossible  of  performance.  As  to  the  second 
of  those  conditions  respecting  the  title,  we  cannot  perceive 
any  inherent  impossibility  in  regard  to  its  fulfillment,  nor 
has  any  such  impossibility  been  suggested.  As  to  the  first 
of  those  conditions  respecting  the  Smith  and  Parmalee  suit, 
it  is  said  that  there  was  no  such  suit  pending  in  the  district 
court  of  Gilpin  county,  at  the  date  April  6,  1864,  and  if 
that  fact  appeared,  it  seems  to  us  the  condition  would  be 
impossible.  If  no  suit  existed,  certainly  the  appellee  could 
not  resist  successfully,  nor  could  he  obtain  a  writ  of  resti- 
tution therein.    If  the  appellee  had  contracted  to  procure 
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Smith  and  Parmalee  to  institute  a  suit  against  him  in  the 
district  court  of  Gilpin  county,  and  to  defeat  the  suit  thus 
instituted,  he  would  be  held  to  his  contract.  But  here  the 
undertaking  is  to  defeat  a  certain  suit  pending  in  a  certain 
oourt,  and  if  there  is  no  suit  pending  in  that  court,  it  is  like 
the  case  given  in  the  books,  of  one  who  should^  contract  to 
go  to  Rome  in  a  day,  inherently  impossible  to  be  performed. 

In  Worsleyv.  Wood,  6  Term  It.  718,  Lord  Kenyon  declares 
that,  "  If  there  be  a  condition  precedent  to  do  an  impossible 
thing,  the  obligation  becomes  single." 

And  the  same  doctrine  is  found  in  Bacon's  Abridgment, 
title  Condition  N.  Under  this  rule,  if  the  condition  respecting 
the  Smith  and  Parmalee  suit  was  impossible,  the  first  $5,000, 
mentioned  in  the  writings  of  April  5,  was  payable  uncon- 
ditionally and  presently  after  the  making  of  the  instrument. 
In  the  words  of  Lord  Kenyon,  the  obligation  was  single, 
and  there  was  no  condition  to  be  performed  or  excused  and 
no  necessity  for  any  averment  of  performance  or  of  excuse 
for  the  non-performance.  The  sum  of  money,  being  payable 
absolutely,  might  be  recovered  upon  a  count  for  an  account 
stated.  However,  we  find  in  the  record  no  evidence  tending 
to  show  the  non-existence  of  the  Smith  and  Parmalee  suit, 
and  for  the  want  of  such  evidence  the  judgment  must  be 
reversed.  The  fact,  if  it  exists,  was  provable  by  the  records 
of  the  court  of  the  date  April  5,  1864,  and  those  records,  or 
a  copy  thereof,  should  have  been  introduced.  Pitcher  v. 
King,  1  Carr  &  Kir.  655  (47  E.  C.  L.  R.  655) ;  1  Greenl. 
Ev.,  §  507.  It  is  not  necessary  to  consider  further  the  admis- 
sibility of  the  evidence  given  in  the  court  below,  nor  is  it 
necessary  to  express  any  opinion  as  to  the  weight  of  the 
evidence.  In  conclusion,  we  desire  to  express  our  satisfac- 
tion with  the  manner  in  which  this  case  was  prepared  for 
hearing  in  this  court.  The  abstracts,  prepared  by  counsel 
for  appellant,  present  the  parts  of  the  record  to  which  the 
attention  of  the  court  is  directed  in  a  full  and  perspicuous 
manner,  and  thereby  the  labors  of  the  court  have  been  very 
much  lightened.  The  duty  of  preparing  abstracts  of  the 
record  in  this  court  is  usually  so  imperfectly  performed) 
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that  the  abstracts  are  of  no  sendee  whatever  to  the  members 
of  the  court.      We  hope  that  the  commendable  practice 
inaugurated  by  the  counsel  for  appellant  may  be  very  gen- 
erally observed. 
The  judgment  of  the  district  court  is  reversed  and  the 

cause  is  remanded  for  further  proceedings. 

Reversed, 


Board  op  County  Commissioners  of  Arapahoe  Co. 

v.  Koons  etaL 

Construction  of  statute  —  meaning  of  the  word  "  stationery."  Blanks 
used  by  a  clerk  of  a  district  court  are  not  stationery  within  the  mean- 
ing of  section  28,  chapter  21,  Revised  Statutes,  and  the  county  is  not 
liable  for  them. 

Error  to  District  Court,  Arwpahoe  County, 

The  statute  (Bey.  Stat.  172),  so  far  as  it  relates  to  the 
subject  considered,  is  as  follows : 

"  Sec.  28.  The  board  of  commissioners  of  their  respective 
counties  shall,  at  the  expense  of  the  county,  *  *  *  *  pro- 
vide suitable  books  and  stationery  for  the  use  of  each  of 
the  county  officers  of  their  county." 

Mr.  Justice  Eyster  dissented. 

Mr.  V.  D.  Markham,  for  plaintiff  in  error. 

Mr.  GK  W.  Miller  and  Mr.  S.  E.  Browne,  for  defendants 
in  err  jr. 

G-0R8LTNE,  J.  This  case  comes  before  us  on  an  agreed 
statement  of  facts,  and  the  only  question  to  be  determined 
is,  whether  the  county  is  liable  for  blanks  furnished  to  the 
clerk  of  the  district  court  to  be  used  in  his  office.  The 
statute  provides,  that  the  several  boards  of  county  commis- 
sioners shall  provide  suitable  books  and  stationery  for  the 
use  of  the  county  officers  of  their  county.    If  these  blanks, 


1809.]  Hoehne  v.  Trugillo.  161 

used  by  the  clerk  of  the  district  court,  come  within  the 
definition  and  meaning  of  "  stationery,"  then  the  judgment 
of  the  district  court  should  be  affirmed.  Stationery  is 
defined  to  be  such  articles  as  are  usually  sold  by  stationers, 
as  paper,  ink,  quills  and  the  like.  We  might  go  further 
and  say  that  such  blanks  as  are  used  by  the  public  gene- 
rally, as  blank  deeds,  mortgages  and  the  like,  could  well 
be  included  in  the  meaning  of  the  term.  It  must  be  differ- 
ent, however,  as  to  those  blanks  which  are  intended  for 
and  used  only  by  one  person  in  the  county,  for  they  are 
valueless  to  all  others.  Such  blanks  are  not  usually  kept 
by  stationers,  for  the  public  have  no  use  for  them.  They 
are  printed  solely  for  the  use  of  one  person,  and  the  public 
has  no  use  for  or  interest  in  them.  It  is,  doubtless,  con- 
venient, and  facilitates  business,  for  the  clerk  to  have  these 
blanks,  but  the  question  is,  whether  the  law  has  provided 
that  the  county  shall  pay  for  them.  We  think  it  has  not, 
and,  therefore,  that  the  judgment  of  the  district  court 
should  be  reversed.  We  are  aware  that  the  question  has 
been  decided  differently  by  the  supreme  court  of  Illinois 
{County  of  Knox  v.  Arms,  22  111.  175),  but  we  fail  to  see  the 
force  of  the  argument  advanced  by  that  court,  unless  the 
long  practice  of  the  court  in  auditing  such  bills  of  its  clerks 
had  sanctioned  the  construction  which  the  court  gave  to  the 
statute. 
The  judgment  of  the  district  court  is  reversed. 

Reversed. 
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Rboordb  of  probate  coubtb.    A  mere  minute  op  memorandum  of  a  proceed-     I89      23° 

ing  is  not  a  record. 
An  entry  in  the  following  form :  "Judgment  given  by  default  by  order  of  the 

court/'  is  not  a  judgment. 
Judgment — what  shall  be  regarded  as  final.     Where  the  court  below  has 

awarded  execution,  this  court  will  entertain  a  writ  of  error  to  reverse  the 

judgment,  although  the  record  of  such  judgment  is  defective. 
JUDeMBHT  —  defective  in  form.    There  may  be  error  in  the  form  or  substance 

of  a  judgment,  as  well  as  in  the  proceedings  preliminary  to  it. 

Vol.  L  —  21 
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Error  to  Probate  Court,  Las  Animas  County. 
Mr.  W.  P.  Stonk,  for  plaintiff  in  error. 
Mr.  G.  W.  Purkins,  for  defendant  in  error. 

Hallett,  C.  J.  The  transcript  of  the  record  filed  in  this 
court  contains  informal  memoranda  of  the  proceedings  of 
the  probate  court  in  the  manner  usually  adopted  by  jus- 
tices of  the  peace,  together  with  copies  of  papers  filed  in 
that  court.  It  is  not  in  the  form  used  by  courts  of  record, 
and,  indeed,  is  so  unlike  a  record  that  it  is  difficult  to  apply 
that  name  to  it.  The  statute  gives  to  probate  courts  the 
character  of  courts  of  record,  and  declares  that  they  shall 
be  governed  by  the  rules  of  practice  and  proceeding  pre- 
scribed by  law  for  district  courts.  In  the  words  of  Mr. 
Justice  Blackstone,  "  A  court  of  record  is  that  where  the 
acts,  and  judicial  proceedings  are  enrolled  in  parchment  for 
a  perpetual  memorial  and  testimony  ;  which  rolls  are  called 
the  record  of  the  court,  and  are  of  such  high  and  super-em- 
inent authority  that  their  truth  is  not  to  be  called  in  ques- 
tion." 

In  these  days  the  parchment  is  discarded,  but  records  still 
retain  their  character  as  a  judicial  memorial  of  "high  and 
super-eminent  authority."  The  importance  of  uniformity 
and  perspicuity  in  the  language  of  records  was  early  appre- 
ciated, and  great  care  was  taken  in  selecting  it.  It  is  to  be 
regretted  that  the  same  care  has  not  always  been  observed, 
and  that  the  familiar  forms  which  have  been  sanctioned  by 
long  usage  shouldbe  disregarded.  The  law  overlooks  many 
mistakes,  omissions  and  ambiguities  in  records,  when  they 
do  not  affect  the  sense  of  the  matter  recorded,  but  we  are 
not  prepared  to  say  that  the  approved  forms  in  which  the 
orders  and  judgments  of  courts  are  usually  entered  may 
be  entirely  ignored.  A  mere  minute  or  memorandum  of  a 
proceeding  is  not  a  record.  Leceringe  v.  Dayton,  4  Wash. 
C.  C.  698. 

And  we  have  nothing  more  than  memoranda  in  this  tran- 
script.   For  instance,  the  entry  which  is  said  to  be  a  judg- 
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ment  is  as  follows :  "  Judgment  given  by  default  by  order 
of  the  court,"  following  which  is  a  statement  that  the  plain- 
tiff below  filed  a  note  of  a  certain  amount. 

There  is  no  statement  that  any  sum  of  money  was  recov- 
ered by  one  party  from  the  other,  or  that  any  thing  was 
considered  or  adjudged  by  the  court,  or  indeed  any  thing 
that  is  essential  to  a  judgment.    And  yet  it  seems  that  exe- 
cution was  issued  out  of  the  probate  court  against  the  prop- 
erty of  the  plaintiff  in  error  to  collect  the  amount  for  which 
this  entry  is  supposed  to  stand  as  a  judgment.    And  here 
we  approach  the  consideration  of  the  motion  to  dismiss  the 
writ  of  error  for  want  of  a  sufficient  record.    The  rule  which 
limits  the  appellate  jurisdiction  of  this  court  to  cases  in 
which  final  judgment  has  been  rendered  is  supposed  to 
apply  to  this  case,  inasmuch  as  no  judgment  appears  in  the 
transcript,  and  yet,  if  we  dismiss  the  writ,  there  appears  to 
be  nothing  to  prevent  the  defendant  in  error  from  obtaining 
another  execution  out  of  the  probate  court ;  in  our  judg- 
ment the  rule  referred  to  does  not  apply  to  cases  of  this 
kind,  for  the  reason  that  the  court  of  original  jurisdiction 
has  decided  that  final  judgment  has  been  rendered.    It  is 
true  that  we  do  not  find  any  such  opinion  in  express  terms, 
but  execution  has  been  awarded  by  that  court,  which  can- 
not be  done  except  upon  final  judgment.    There  would  be 
great  hardship  in  denying  to  one  whose  property  has  been 
taken  in  execution  the  right  to  test  the  validity  of  the  judg- 
ment upon  which  the  execution  issued.    If  the  judgment  is 
defective  or  void,  that  is  the  very  fact  which  he  wishes  to 
establish  in  a  court  of  errors  in  order  to  prevent  his  adver- 
sary from  selling  his  property  under  it.    There  may  be 
error  in  the  form  or  substance  of  a  judgment  as  well  as  in 
the  proceedings  preliminary  to  the  judgment.    Martin  y. 
Earnhardt,  39  111.  12.     The  motion  to  dismiss  must  be 
denied,  and  from  what  we  have  said  of  the  record  it  will  be 
apparent  that  the  judgment,  such  as  it  is,  must  be  set  aside 
and  the  cause  remanded  with  directions  to  the  probate  court 
to  permit  the  plaintiff  in  error  to  plead  to  the  action.    Even 
if  the  judgment  was  perfect  in  form,  there  is  no  record 
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preliminary  to  it,  upon  which  it  could  stand.   In  the  present 

condition  of  the  probate  courts  we  trust  that  counsel  in  this 

and  other  cases  before  those  courts  will  make  some  effort  to 

conform  the  records  to  the  rules  of  practice  by  which  such 

records  are  to  be  tested.    The  question  respecting  the  right 

to  change  of  venue  will  probably  receive  the  attention  of 

the  legislative  assembly  at  an  early  day,  and  therefore  we 

think  it  not  necessary  to  consider  it 

The  judgment  is  reversed  with   costs,  and  the  cause 

remanded. 

Reversed. 
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JurBiSDiCTiOH  of  probate  court  to  try  appeal*.  One  who  appeals  from  the 
judgment  of  a  justice  of  the  peace  to  a  probate  court,  and  goes  to  trial 
in  the  latter  court  without  objection,  cannot  question  its  appellate  juris 
diction. 

TniAii — before  ths  court.    If  neither  party  demand  a  jury,  a  probate  court 
may  try  an  issue  of  fact  without  a  jury. 

Brror  to  Probate  Court,  Jefferson  County. 

Hallxtt,  C.  J.,  did  not  sit  in  this  case. 

Messrs.  Browne  &  Mechling,  for  plaintiff. 

Mr.  Alfred  Sayre,  for  defendant. 

Gorsline,  J.  The  defendant  in  error,  John  N.  McCord, 
sued  the  plaintiff  in  error  before  a  justice  of  the  peace,  and 
on  the  3d  day  of  April,  1865,  recovered  the  sum  of  $49.60 
damages,  and  costs  taxed  at  $33.60.  The  defendant  below 
then  appealed  to  the  probate  court  of  Jefferson  county,  and 
filed  his  appeal  bond.  The  appeal  was  tried  at  the  June 
term  of  the  probate  court,  and  the  defendant  in  error  recov- 
ered a  judgment  for  the  sum  of  $126.90  and  costs  of  suit,  to 
reverse  which  judgment  this  writ  of  error  is  brought.  The 
principal  errors  assigned  are,  that  the  probate  court  had  no 
appellate  jurisdiction  from  justices  of  the  peace,  and  that 
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the  probate  judge  assessed  the  damages  without  the  inter- 
vention of  a  jury.  We  think  it  unnecessary  to  discuss  the 
question  whether  the  law  conferring  appellate  jurisdiction 
upon  the  probate  courts  has  been  repealed  or  not,  for  in  this 
case  the  plaintiff  in  error  not  only  submitted  himself  to  the 
jurisdiction  of  the  probate  court*  but  by  taking  the  appeal 
thrust  himself  into  the  jurisdiction.  It  cannot  be,  nor  is  it 
denied,  but  that  the  probate  court  had  jurisdiction  of  the 
subject-matter,  and  by  the  parties  voluntarily  appearing 
and  going  to  trial  they  waived  all  objections  as  to  jurisdic- 
tion of  the  parties.  County  of  Randolph  v.  Ralls,  18  HL 
29.  The  cases  referred  to  in  the  brief  of  the  plaintiff  in 
error  are  a  class  of  cases  where  the  court  had  no  jurisdic- 
tion of  the  subject-matter,  and  are  therefore  unlike  the  one 
at  bar.  As  to  the  other  error  assigned  and  above  referred 
to,  we  fail  to  see  upon  what  ground  it  is  based.  The  statutes 
cited  refer  to  cases  where  a  default  has  been  taken,  and  the 
cause  is  referred  in  some  cases  to  the  clerk,  and  in  others  to 
a  jury  to  assess  the  damages.  No  such  state  of  facts  exist 
here,  for  the  record  shows  that  both  parties  appeared,  and 
the  cause  was  tried  by  the  probate  judge,  as  by  law  he  could 
properly,  neither  party  having  demanded  a  jury.  It  was 
not  an  assessment  of  damages,  but  a  trial  of  the  merits  on 
an  issue  made.  There  were  some  other  errors  assigned 
which  were  not  argued,  and  which  we  suspect  are  not  relied 
upon. 
The  judgment  of  the  probate  court  is  affirmed,  with  costs. 

Affirmed. 
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Promissory  mom— party  indorsing  at  the  time  it  is  made,  map  become  maker.      I  x\  *£ 
If  a  party  put  his  name  on  the  back  of  a  note  at  the  time  it  is  made,  as      I   1   165 
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surety  for  the  maker  and  for  his  accommodation,  to  give  him  credit  with      ' 


the  payee,  or  if  he  participated  in  the  consideration  for  which  the  note 
given,  he  must  be  considered  as  a  joint  maker  of  the  note. 
Burdrn  of  proof — as  to  token  note  was  indorsed.    Prima  facie.     One  whose 
name  is  upon  the  back  of  a  note  is  to  be  regarded  as  an  indorser,  and  if 
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the  plaintiff  would  charge  him  as  maker,  the  burden  of  proof  is  upon  him 
to  show  that  the  party  to  be  charged  signed  his  name  at  the  time  the  note 
was  made,  as  surety  for  the  maker  and  for  his  accommodation,  or  that  the 
indorser  participated  in  the  consideration.  Where  there  was  no  express 
agreement  between  the  parties,  and  the  indorser  did  not  participate  in  the 
consideration,  and  it  does  not  appear  that  he  wrote  his  name  on  the  back 
of  the  note  before  it  eame  to  the  hands  of  the  payee,  the  eyidence  is  not 
sufficient  to  sustain  the  verdict. 

ill  order  to  charge  the  indorser  of  the  note  as  maker,  it  was  necessary  to  show 
specifically  that  he  put  his  name  upon  the  back  of  the  note  before  it  was 
delivered  to  the  payee. 

Presumption  arising  from  indorsement  at  time  note  is  made.  If  one  put  his 
name  on  the  back  of  a  note  at  the  time  it  is  made  and  make  no  statement 
of  his  intention  in  so  doing,  he  is  presumed  to  have  done  so  as  the  surety 
of  the  maker  and  for  his  accommodation,  and  to  give  him  credit  with  the 
payee. 

Witness  —  competency  of  payee,  in  action  against  indorser,  as  maker.  In  an 
action  by  the  assignee  of  a  note  against  one  whose  name  appears  on  the 
back  of  the  note,  charging  him  as  maker,  the  payee  of  the  note  is  a  com- 
petent witness. 

Practice — pleadings  not  to  be  given  to  the  jury.  It  is  not  good  practice  to 
allow  the  jury  to  take  the  declaration  to  their  room  when  they  retire  to 
consider  of  their  verdict. 

Appeal  from  District  Court,  Arapahoe  County. 

Mr.  Justice  Gorsline  did  not  participate  in  the  decision 
of  this  cause. 

Messrs.  J.  Bright  Smith  &  E.  L.  Smith,  for  appellant. 
Mr.  S.  E.  Browne,  for  appellee. 

Hallett,  C.  J.  The  principal  question  presented  in  this 
record  has  been  the  subject  of  much  judicial  discussion  in 
the  courts  of  this  country,  resulting  in  a  difference  of 
opinion,  which  is  exceedingly  perplexing.  All  the  courts 
agree  that  a  liability  is  incurred  by  one  who,  being  a  stran- 
ger to  a  note,  puts  his  name  upon  the  back  of  it  at  the  time 
it  is  made  ;  but  whether  he  should  be  regarded  as  maker, 
guarantor  or  indorser,  is  the  point  of  difference.  2  Parsons' 
Notes  and  Bills,  119. 

This  difference  of  opinion  arises  only  in  cases  in  which 
the  parties  have  omitted  to  express  their  contract,  and  have 
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left  it  to  the  law  to  imply  a  contract  upon  the  naked  signa- 
ture appearing  upon  the  back  of  the  note.  Because  the 
signature  is  upon  the  back  of  the  note,  it  is  difficult  to  say 
that  the  party  intended  to  become  a  maker,  and  because 
the  signature  was  put  upon  the  note  at  its  inception,  and 
before  it  gained  the  legal  quality  imparted  to  it  by  delivery, 
it  is  difficult  to  say  that  the  party  intended  to  assume  the 
liability  of  indorser  only. 

We  are  glad  to  find  that  we  have  been  relieved  of  the 
labor  of  deducing  a  rule  from  the  mass  of  conflicting 
authority  upon  this  point  by  the  court  which  has  revisory 
jurisdiction  of  our  proceedings.  The  case  of  Rey  etal.r. 
Simpson,  22  How.  341,  was  an  action  upon  a  promissory 
note  against  three  parties,  two  of  whom  had  indorsed  the 
note  at  its  inception,  and  the  point  under  consideration  was 
fully  presented  and  passed  upon  by  the  court.  "When  a 
promissory  note,  made  payable  to  a  particular  person  or 
order,  as  in  this  case,  is  first  indorsed  by  a  third  person, 
such  third  person  is  held  to  be  an  original  promisor,  guar- 
antor or  indorser,-  according  to  the  nature  of  the  transac- 
tion and  the  understanding  of  the  parties  at  the  time  the 
transaction  took  place.  If  he  put  his  name  on  the  back  of 
the  note  at  the  time  it  was  made,  as  surety  for  the  maker 
and  for  his  accommodation,  to  give  him  credit  with  the 
payee,  or  if  he  participated  in  the  consideration  for  which 
the  note  was  given,  he  must  be  considered  as  a  joint 
maker  of  the  note.  On  the  other  hand,  if  his  indorsement 
is  subsequent  to  the  making  of  the  note,  and  he  puts  his 
name  there  at  the  request  of  the  maker,  pursuant  to  a  con- 
tract with  the  payee  for  further  indulgence  or  forbearance, 
lie  can  only  be  held  as  a  guarantor.  But,  if  the  note  was 
intended  for  discount,  and  he  put  his  name  on  the  back  of 
it  with  the  understanding  of  all  the  parties  that  his  indorse- 
ment would  be  inoperative  until  it  was  indorsed  by  the 
payee,  he  would  be  liable  then  only  as  a  second  indorser  in 
the  commercial  sense,  and,  as  such,  would  be  clearly 
entitled  to  the  privileges  which  belong  to  such  indorsers." 

And  again,  ' '  They  placed  their  names  there  at  the  incep- 
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tion  of  the  note,  not  as  a  collateral  undertaking,  but  as 
joint  promisors  with  the  maker,  and  are  as  much  affected 
by  the  consideration  paid  by  the  plaintiff  and  as  clearly 
liable  in  the  character  of  original  promisors  as  they  would 
have  been  if  they  had  signed  their  names  under  the  name  of 
the  other  defendant  upon  the  inside  of  the  instrument." 

This  is,  undoubtedly,  the  law  of  this  territory  and  of 
every  other  territory  of  the  United  States,  notwithstanding 
a  different  rule  may  have  been  adopted  in  some  of  the 
States. 

We  learn  from  this  case  that,  in  order  to  charge  one, 
whose  name  is  upon  the  back  of  a  note,  as  maker,  it  must 
appear  that  the  name  was  placed  upon  the  back  of  the  note 
at  its  inception,  and  that  parol  evidence  is  admissible  for 
the  purpose  of  showing  the  circumstances  attending  the 
signing.  Prima  facie,  one  whose  name  is  upon  the  back 
of  a  note  is  to  be  regarded  as  an  indorser,  and  if  the  plain- 
tiff, in  an  action  upon  the  note,  would  charge  him  as  maker, 
the  burden  of  proof  is  upon  him  to  show  that  the  party  to 
be  charged  signed  his  name  at  the  time  the  note  was  made, 
in  the  language  of  Hey  v.  Simpson,  "as  surety  for  the 
maker  and  for  his  accommodation,  to  give  him  credit  with 
the  payee,  or  that  he  participated  in  the  consideration  for 
which  the  note  was  given."  If  there  is  evidence  of  an 
express  agreement  between  the  parties,  of  course  that  will 
control,  but  if  the  plaintiff  relies  upon  the  mere  act  of  sign- 
ing the  note  upon  the  back,  unaccompanied  by  any  agree- 
ment or  declaration  of  intention,  then  it  becomes  important 
to  know  precisely  when  the  signing  took  place. 

The  authorities  are  explicit  upon  the  point  that  the  signa- 
ture must  be  attached  at  the  time  the  note  is  made,  in  order 
to  affect  the  signor  with  the  liability  of  maker,  by  which 
we  understand  that  the  act  must  be  done  while  the  note  is 
in  fieri,  yet  in  the  hands  of  the  maker,  and  before  it  has 
come  to  the  hands  of  the  payee. 

If  one  put  his  name  upon  the  back  of  a  note  while  it  is 
in  the  hands  of  the  maker,  from  this  act  alone  it  may  be 
presumed  that  he  did  so  with  intent  to  serve  the  maker  by 
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becoming  surety  for  him ;  but  if  he  put  his  name  upon  the 
back  of  the  same  note  after  it  has  passed  into  the  hands  of 
the  payee,  we  cannot  determine  from  this  act  alone  whether 
he  intended  to  serve  the  maker  or  the  payee.  Upon  look- 
ing into  the  evidence  in  this  cause,  we  do  not  find  any  thing 
tending  to  show  an  express  agreement  on  the  part  of  the 
appellant  with  any  of  the  parties,  nor  does  it  appear  that 
he  shared  in  the  consideration  of  the  note.  It  seems  that 
the  appellee  relied  upon  evidence  tending  to  prove  that 
appellant  wrote  his  name  upon  the  back  of  the  note  at  its 
inception.  The  only  witness  called  (Davidson,  the  payee 
of  the  note),  testified  that  Cheney,  Shepard,  appellant  and 
himself  were  present  at  the  making  of  the  note,  and  that 
the  names  were  all  on  it,  including,  as  we  understand  him, 
his  own,  at  the  time  he  delivered  it  to  the  appellee.  We 
are  not  informed  whether  the  appellant  signed  his  name 
upon  the  back  of  the  note  before  or  after  it  came  into  the 
hands  of  Davidson,  the  payee,  and,  as  we  have  seen,  this  is 
material.  All  the  original  parties  to  the  note  were  present 
at  the  making  of  it,  and  for  aught  that  appears  the  note 
may  have  been  delivered  to  Davidson,  and  accepted  by  him, 
before  the  appellant  became  a  party  to  it.  If  such  were 
the  fact,  the  work  of  creation  was  complete  when  it  was 
delivered  to  the  payee,  and  no  one  could  become  a  maker 
by  subsequently  indorsing  it  in  blank.  It  is  true  that  the 
witness  testifies  that  he  would  not  deliver  certain  money 
until  the  appellant  had  indorsed  a  pre-existing  note,  but 
who  were  the  parties  to  that  note,  and  whether  the  note 
upon  which  the  action  was  brought  was  given  in  renewal  of 
the  other,  he  does  not  state.  We  do  not  see  that  the  testi- 
mony respecting  the  money  is  connected  with  the  note  here 
in  suit  It  is  true,  also,  that  he  testifies  that  he  cautioned 
the  appellant  against  putting  his  name  on  the  note,  which 
shows  that  the  appellant  did  not  sign  upon  his  request,  but 
he  also  testifies  that  he  was  but  the  nominal  payee,  his 
name  being  inserted  by  mistake  for  that  of  the  appellee.  If 
the  note  was  in  the  hands  of  Davidson  at  the  time  of  the 

indorsement  by  appellant,  the  latter  may  have  acted  upon 
Vol.  L— 22. 
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the  request  of  the  appellee,  or  he  may  reasonably  have 
believed  that  he  was  to  stand  between  the  payee  and  the 
appellee  as  second  indorser.  But,  if  he  signed  after  the  note 
was  delivered  to  Davidson,  a  better  reason  for  withholding 
from  him  the  character  of  maker,  is  found  in  the  fact  that 
at  the  time  he  signed,  the  contract  was  fully  completed,  and 
it  cannot  be  said  that  he  participated  in  making  it,  or  that 
the  act  of  signing  stands  upon  the  consideration  of  the  note. 
We  hold  that,  in  order  to  charge  the  appellant  as  maker  of 
the  note,  it  was  necessary  to  show  specifically  that  he  put 
his  name  upon  the  back  before  it  was  delivered  to  the  payee, 
and  if  this  appear  to  be  a  rigid  application  of  the  rules  laid 
down  in  Rey  v.  Simpson,  we  say  as  was  said  in  Clapp  v. 
Rice,  13  Gray,  403,  that  the  doctrine  which  holds  a  party 
who  has  put  his  name  upon  the  back  of  a  note  liable  as 
maker,  is  somewhat  anomalous,  and  is  not  to  be  extended 
beyond  adjudged  cases. 

The  counsel  for  appellant  insists  that,  in  testifying  that 
he  had  no  interest  in  the  note,  and  that  his  name  was 
inserted  as  payee  by  mistake,  Davidson  negatived  the  con- 
dition prescribed  in  the  rule  given  by  the  supreme  court,  to 
the  effect  that  appellant  must  have  signed  for  the  purpose 
of  giving  the  makers,  Cheney  and  Shephard,  credit  with  the 
payee  Davidson.  As  to  this  it  is  to  be  observed  that  the  lan- 
guage of  the  supreme  court  is  used  for  the  purpose  of  indi- 
cating the  possible  motives  which  may  have  operated  upon 
the  mind  of  the  party  at  the  time  he  put  his  signature  upon 
the  back  of  the  note,  and  is  a  statement  of  the  presumption 
of  the  law  rather  than  the  subject  of  proof.  It  one  put 
his  name  on  the  back  of  a  note  at  the  time  it  is  made  and 
make  no  statement  of  his  intention  in  so  doing,  he  is  pre- 
sumed to  have  done  so  as  the  surety  of  the  maker  and  for 
his  accommodation,  and  to  give  him  credit  with  the  payee. 
If  it  be  said  that  this  presumption  is  rebutted  by  the  testi- 
mony of  Davidson,  it  may  be  answered  that  his  name  was 
inserted  as  payee  by  mistake,  the  party  who  was  beneficially 
interested  being  the  appellee.  If  the  appellant  signed  for 
the  purpose  of  giving  Cheney  and  Shephard  credit  with  the 


1869.]  Hax  et  al.  v.  Leis.  171 

appellee,  and  his  name  was  omitted  from  the  note  by  mis- 
take, Davidson  being  inserted  in  its  stead,  it  will  not  be  con- 
tended that  the  want  of  interest  on  the  part  of  the  latter 
would  relieve  the  appellant  of  liability.  Objection  was 
made  to  the  competency  of  Davidson  as  a  witness,  upon  the 
ground  that  he  as  first  indorser  was  liable  to  appellant  as 
second  indorser.  As  a  recovery  must  be  had  against  appel- 
lant as  maker  of  the  note,  if  at  all,  in  this  action  we  fail  to 
perceive  the  force  of  the  objection.  Upon  the  point  that 
the  jury  were  allowed  to  take  the  declaration  with  them  to 
their  jury  room,  we  think  it  necessary  at  this  time  only  to 
say  that  it  is  a  practice  not  to  be  sanctioned.  The  plead- 
ings in  a  cause  are  for  the  consideration  of  the  parties  and 
the  court  and  not  for  the  jury.  The  court  below  should 
have  granted  a  new  trial  because  of  the  insufficiency  of  the 
evidence  to  charge  the  appellant  as  maker  of  the  note  and 
for  this  cause  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial.  l 

Seversed. 
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Practice—  computation  of  time.  In  computing  the  time  allowed  by  the 
district  court  for  filing  an  appeal  bond,  the  day  on  which  the  order  was 
made  is  to  be  excluded. 

Appeal  bond  must  be  filed  within  the  time  allowed  by  the  district  court. 

Appeal  from  District  Court,  Arapahoe  County. 

Mr.  GK  W.  Ptjrkins,  for  appellants. 

Mr.  S.  E.  Browne,  for  appellee. 

Gobsune,  J.  This  is  a  motion  by  the  appellee  to  dismiss 
the  appeal  for  the  reason  that  the  appeal  bond  was  not  filed 
within  the  time  limited  by  the  district  court.  The  order 
was  made  on  the  18th  day  of  December,  that  the  bond 
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should  be  filed  within  thirty  days.  The  bond  was  filed  on 
the  18th  day  of  January  following.  The  rule  in  the  com- 
pntation  of  time  is,  that  one  day  shall  be  included  and  one 
excluded,  and  the  day  on  which  an  order  is  made,  as 
in  this  case,  is  the  one  to  be  excluded.  In  computing  the 
time  by  this  rule,  the  thirty  days  expired  on  the  17th  day 
of  January,  and  the  bond  was  therefore  filed  too  late.  The 
appeal  must  be  dismissed  with  costs. 

Dismissed. 


i  m 


Crary  v.  Barber. 

Sebvtcb  of  process  must  be  shown  by  the  record.  The  record  mast  show 
that  the  defendant  was  duly  notified  of  the  proceedings  against  him,  or  that 
he  appeared  in  the  district  court 

Service  of  attachment  —  how  made.  The  statute  regulating  the  service  of 
writs  of  attachment  requires  the  sheriff  to  read  the  writ  to  the  defendant 
named  therein,  or  to  deliver  to  him  a  true  copy  thereof,  and  personal 
service  cannot  be  obtained  except  in  one  of  these  ways. 

In  serving  a  writ  of  attachment  a  sheriff  cannot  substitute  his  own  language 
for  that  of  the  writ,  or  cull  from  the  writ  such  facts  as  he  believes  to  be 
material  for  the  information  of  the  defendant,  but  the  language  of  the  writ 
must  be  used. 

A  return  to  a  writ  of  attachment  — That  the  name  of  the  plaintiff,  the  amount 
claimed,  and  when  and  where  the  defendant  was  to  answer  the  complaint 
of  the  plaintiff  was  read  to  the  defendant,  is  not  sufficient. 

Notice  by  publication  —  what  is  sufficient.  Where  the  statute  requires  that 
notice  of  the  pendency  of  an  attachment  suit  shall  be  published  in  a  news- 
paper for  four  weeks,  it  is  not  sufficient  to  publish  such  notice  for  twenty 
days. 

Appearance  for  the  purpose  of  objecting  to  the  service  of  process.  If  a  defend- 
ant file  written  objections  to  the  manner  of  serving  process  and  limit  his 
appearance  to  the  purpose  of  the  motion,  this  is  not  a  general  appearance 
in  the  cause. 

Appearance  —  what  amounts  to.  An  order  of  court  which  sets  out  that  the 
parties  came  by  their  attorneys,  and  on  plaintiff's  motion  leave  was  granted 
to  amend  the  sheriff's  return  and  the  declaration  and  the  cause  was  con 
tinned,  does  not  show  a  general  appearance  in  the  cause  by  the  defendant 

Error  to  District  Court,  Oilpin  Covxvty. 
Mr.  J  ustice  Gorsline  did  not  participate  in  the  decision. 
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Mr.  E.  T.  Wells,  for  plaintiff  in  error. 

Messrs.  Johnson  &  Teller,  for  defendants  in  error. 

Hallet,  C.  J.  The  motion  to  dismiss  the  writ  of  error 
has  not  been  argued,  and,  perceiving  no  reason  for  allowing 
it,  we  proceed  at  once  to  consider  the  errors  assigned.  The 
plaintiff  in  error  olaims  that  he  was  not  served  with  process 
or  otherwise  legally  notified  of  the  pendency  of  suit  in  the 
court  below.  If  this  is  true,  the  judgment  must  be  reversed, 
inasmuch  as  a  court  has  not  authority  to  render  judgment 
without  notice  to  the  party  to  be  charged  thereby.  Nor 
can  we  indulge  in  a  presumption  that  the  plaintiff  in  error 
was  duly  notified  of  the  proceedings  against  him,  or  that  he 
appeared  in  the  district  court  in  the  absence  of  record  evi- 
dence of  that  fact.  Rany  et  at  v.  The  Governor,  4  Blackf  . 
2 ;  Anderson  v.  Brown,  9  Mo.  638. 

There  were  several  writs  issued  out  of  the  district  court, 
all  of  which  were  returned  non  inventus  as  to  the  defendant 
named  therein  except  one,  to  which  the  sheriff  returned, 
that  the  defendant  had  accepted  service  and  subsequently 
modified  his  return  as  follows:  " I  do  further  return  that 
the  service  made  on  said  defendant,  Beebe  D.  Crary,  was 
made  by  reading  to  said  Beebe  D.  Crary  the  name  of  the 
plaintiff  in  said  writ  and  the  amount  claimed,  and  when  and 
where  the  said  defendant  was  to  answer  the  complaint  of  the 
plaintiff.,, 

The  statute  regulating  the  service  of  writs  of  attachment 
requires  the  sheriff  to  read  the  writ  to  the  defendant  named 
therein,  or  to  deliver  to  him  a  true  copy  thereof,  and  it  is 
not  contended  that  personal  service  can  be  obtained  except 
in  one  of  these  ways.  It  is  said,  however,  that  the  sheriff 
complied  with  the  statute  substantially  by  reading  to  the 
plaintiff  in  error  the  material  facts  contained  in  the  writ, 
but  we  cannot  agree  to  this.  The  sheriff  said  nothing  to  the 
plaintiff  in  error  of  the  ground  upon  which  the  attachment 
issued,  the  filing  of  the  affidavit  and  bond  and  other  facts 
set  forth  in  the  writ.    But  if  the  contents  of  the  writ  had 
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been  fully  stated  to  the  plaintiff  in  error,  the  language  of 
the  writ  must  have  been  used  or  the  service  would  not  be 
effectual.  The  law  prescribes  the  form  of  the  writ,  and 
commands  the  sheriff  to  read  it,  or  furnish  a  copy  of  it,  and 
this  duty  must  be  faithfully  performed.  We  cannot  permit 
a  sheriff  to  substitute  his  own  language  for  that  of  the  writ, 
or  to  cull  from  the  writ  such  facts  as  he  believes  to  be 
material  for  the  information  of  the  defendant  named  therein 
and  communicate  them  to  him.  The  law  provides  for  com- 
municating to  the  defendant  in  the  writ  the  language  of  the 
writ  and  the  whole  of  it,  trusting  to  his  intelligence  to 
comprehend  its  meaning,  and  without  this  there  is  no  service. 
The  principle  upon  which  this  point  must  be  decided  has 
been  frequently  recognized  by  the  courts,  and  we  do  not 
think  it  necessary  to  discuss  it  at  length.  Maker  v.  Bull, 
26  III.  348 ;  Chickering  v.  Failes,  id.  519 ;  Halsey  v.  Hurd 
et  aZ.9  6  McLean,  14. 

A  notice  of  the  pendency  of  the  suit  was  published  in  a 
newspaper  for  twenty  days,  but  as  the  statute  requires  such 
notices  to  be  published  for  four  weeks,  it  was  not  claimed 
upon  the  argument  that  such  publication  was  in  any  way 
effectual. 

The  transcript  of  the  record  contains  a  motion  filed  in  the 
district  court  by  the  plaintiff  in  error,  which  probably 
ought  not  to  be  noticed,  since  it  has  not  been  preserved  in 
the  record  by  bill  of  exceptions  or  otherwise.  Pomerotfs 
Lessee  v.  Bank  of  Indiana,  1  Wal.  (U.  S.)  592  ;  McDonald 
v.  Arnout,  14  111.  58  ;  Douglas  v.  Park  et  cti.>  43  id.  146. 

If,  however,  it  is  claimed  that  we  have  cognizance  of  it, 
we  do  not  perceive  that  by  filing  written  objections  to  the 
manner  of  serving  the  process,  the  plaintiff  in  error  entered 
his  appearance  to  the  action,  especially  as  he  limited  his 
appearance  to  the  purpose  of  the  motion.  Malcolm  v. 
Rogers,  1  Cow.  1  ;  Nye  v.  Liscomb,  21  Pick.  263. 

There  is  an  entry  in  the  record  as  follows : 

"  This  day  came  the  said  parties  by  their  attorneys,  and 
on  motion  of  plaintiff,  it  is  considered  by  the  court  that  the 
sheriff  have  leave  to  amend  his  return  on  the  writ  in  this 
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cause,  and  that  said  plaintiff  have  leave  to  amend  his 
declaration,  and  that  this  cause  stand  continued  to  the  next 
term  of  this  court." 

The  question  is  presented  whether  such  an  appearance  by 
the  plaintiff  in  error  is  shown  in  this  order,  as  warranted  the 
court  in  entering  judgment  against  him.  It  seems  that  the 
several  orders,  here  incorporated  in  one,  were  made  at  the 
instance  of  the  defendant  in  error.  The  plaintiff  in  error, 
although  present  at  the  time  the  order  was  entered,  asked 
no  relief,  but  remained  a  silent  spectator  of  the  proceedings. 
We  may  say  that  he  assented  to  what  was  done  upon  the 
motion  of  the  plaintiff  below,  to  wit :  the  amendment  of  the 
declaration  and  the  sheriff's  return,  and  the  continuance  of 
the  cause ;  but  is  there  any  thing  in  this  showing  ah  inten- 
tion to  submit  himself  to  the  jurisdiction  of  the  court  i  We 
think  not  For  aught  that  appears,  he  may  have  intended 
to  object  to  the  regularity  of  the  proceedings,  if  his  adver- 
sary should  take  action  prejudicial  to  him.  There  is  noth- 
ing to  show  his  intention,  and  if  we  are  left  to  conjecture  his 
object  in  going  there,  it  is  quite  as  reasonable  to  suppose 
that  he  was  there  for  the  purpose  of  objecting  to  the  insuf- 
ficient return  of  the  sheriff,  as  for  any  other  purpose.  We 
do  not  doubt  that  a  party  may  submit  his  person  to  the 
jurisdiction  of  a  court,  and  thus  bring  himself  completely 
within  its  power.  But  such  submission  is  not  effected  by 
entering  the  court  room  merely  and  witnessing  the  proceed- 
ings of  the  court.  It  may  be  effected  by  engaging  in  the  con- 
troversy with  his  adversary,  opposing  him  in  the  forum 
with  the  weapons  known  to  the  law,  but  not  by  unresisting 
silence  and  acquiescence  merely.  We  are  aware,  that  it  has 
been  held,  that  an  appearance  for  the  purpose  of  making  a 
motion  will  be  regarded  as  a  full  appearance  to  the  action, 
unless  the  mover  limits  his  appearance  to  the  purpose  for 
which  he  is  then  in  court.  It  will  be  seen  that  such  cases 
are  distinguishable  from  this,  inasmuch  as  in  those  cases  the 
parties  who  were  held  to  have  entered  an  appearance  were 
participating -in  the  proceedings  and  invoking  the  aid  of  the 
court,  while  here  the  plaintiff  in  error  asked  nothing  and 
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did  nothing.  If  one  enter  the  field  as  a  combatant,  we  may 
fairly  conclude  that  he  was  duly  notified  of  the  conflict, 
and  fully  prepared  for  it  when  he  came  upon  the  ground. 
If  he  stand  by  calmly  awaiting  the  attack  of  his  adversary, 
no  such  conclusion  is  deducible  from  his  conduct  The 
voluntary  appearance  of  a  party  to  an  action  is  undoubt- 
edly sufficient  to  enable  a  court  to  proceed  to  judgment 
against  him  according  to  its  recognized  methods,  but  in 
every  case  the  fact  of  such  appearance  ought  to  be  clearly 
established.  The  right  of  every  defendant  to  his  day  in 
court  is  inviolable,  and  in  every  case  it  ought  clearly  to 
appear  that  he  has  enjoyed  it.  We  find  in  this  record  noth- 
ing to  show  that  the  plaintiff  in  error  was  served  with  pro- 
cess, or  that  he  entered  an  appearance  to  the  action  in  the 
district  court,  and  therefore  the  judgment  of  that  court  is 
reversed,  with  costs,  and  this  cause  is  remanded  for  further 
proceedings. 

Reversed. 


Smith  v.  Salomon. 

Survivor — may  sue  alone  upon  joint  demand.    The  right  of  a  Burvivor  to  sue 

without  joining  with  the  representative  of  his  deceased  co-obligee  ia  not 

limited  to  cases  of  partnership. 
Action — causes  of  that  may  be  Joined.    Demands  due  to  a  plaintiff  in  his  own 

right  and  as  survivor  of  another,  may  be  joined. 
Demurrer  too  large.    Whether  a  demurrer  is  general  or  special,  If  it  go  to 

the  whole  declaration  and  there  be  one  good  count,  it  must  be  overruled. 

Error  to  Probate  Courts  Arapahoe  County. 

» 

Mr.  Justice  Gorsline  did  not  participate  in  the  decision 
of  this  cause. 

• 

Messrs.  S.  E.  Browne,  Alfred  Sayre  &  E.  L.  Smith,  for 
plaintiff  in  error. 

Messrs.  Charles  &  Elbert,  for  defendant  in  error. 
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Hallett,  G.  J.  In  three  counts  of  his  declaration  the 
plaintiff  in  error  set  out  causes  of  action  which  accrued  to 
himself  and  Crocker  in  the  life-time  of  Crocker,  and  in  three 
other  counts  he  set  out  causes  of  action  which  accrued  to 
himself  only.  Counsel  for  defendant  in  error  admit  that 
this  was  no  misjoinder,  but  say  that  according  to  Jell  v. 
Douglas,  4  B.  &  Aid.  874,  the  plaintiff  should  have  shown 
himself  to  be  the  surviving  partner  of  Crocker.  The  rule  that 
a  surviving  partner  shall  declare  himself  to  be  such  in  an 
action  upon  a  demand  due  the  partnership,  appears  to  be 
well  established,  but  it  is  to  be  observed  that  the  right  of 
a  survivor  to  sue  alone  without  joining  the  representative  of 
the  deceased  is  not  limited  to  cases  of  partnership. 

"When  one  or  more  of  several  obligees,  covenantees, 
partners,  or  others,  having  a  joint  legal  interest  in  the  con- 
tract, dies,  the  action  must  be  brought  in  the  name  of  the 
purvivor."    1  Chitty's  PL  19. 

If  the  plaintiff  and  Crocker,  although  not  partners,  were 
jointly  interested  in  the  sum  to  be  recovered,  the  plaintiff 
may  maintain  his  action  for  this  and  other  demands  accru- 
ing to  himself  alone.  Vandenheuvel  v.  Starry  3  Conn.  203 ; 
Slipper  v.  Stidstone,  5  Term.  R.  493. 

Again,  the  counts  upon  indebtedness  due  the  plaintiff 
alone  were  certainly  good,  and  as  the  demurrer  was  to  the 
whole  declaration,  it  should  have  been  overruled  for  that 
reason.  Whether  a  demurrer  is  general  or  special,  if  it  go 
to  the  whole  declaration  and  there  be  one  good  count,  it 
must  be  overruled.    1  Chitty's  PI.  664. 

The  judgment  of  the  probate  court  is  reversed,  kand  the 

cause  is  remanded  for  further  proceedings. 

Reversed. 


Doss  v.  Cbaig. 


Uhuhtftil  OTTAnraB  —  demand  for  possession.  In  an  action  for  unlawful 
detainer  under  section  5,  chapter  35,  Revised  Statutes,  883,  the  plaintiff 
must  aver  and  prove  a  demand  in  writing  for  possession  of  the  premises 
which  he  seeks  to  recover. 

Vol.  I.— 23 
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The  omission  to  make  such  demand  i*  not  cared  by  plea  of  title  in  defendant 
nor  by  verdict. 

Error  to  Probate  Court,  Pueblo  County. 

The  information  was  filed  by  Craig  in  the  probate  court 
of  Huerfano  county  and  thence  removed  to  Pueblo  county 
by  change  of  venue.  Complainant  alleged  that  he  was  the 
owner  of  certain  agricultural  lands  in  the  county  of  Huer- 
fano, and  that  he  was  in  possession  of  them  on  the  1st  day 
of  February,  1866,  at  which  time  he  let  and  demised  the 
same  to  plaintiff  in  error  for  and  during  the  period  and  term 
of  one  growing  season  or  year,  which  period  and  term 
expired  on  the  1st  February,  1867.  He  further  alleged  that 
plaintiff  in  error  held  over  and  detained  the  said  lands,  but 
nothing  was  averred  as  to  a  demand  in  writing  or  otherwise. 
A  demurrer  to  the  information  was  overruled,  and  defend- 
ant below  pleaded  the  general  issue  and  title  in  himself, 
upon  which  issues  were  joined.  At  the  trial,  defendant 
below  asked  the  court  to  instruct  the  jury  that  "if  they 
believed  from  the  evidence  that  the  defendant  did  not  enter 
upon  the  premises  alleged  in  bad  faith,  and  that  no  notice 
or  demand  in  writing  to  quit  the  premises  alleged  in  plain- 
tiff' s  complaint,  and  to  deliver  the  premises  and  possession 
thereof  to  plaintiff,  his  agent  or  attorney,  or  any  one  for 
him,  was  made,  in  writing,  of  the  defendant,  his  agent,  or 
any  one  for  him,  by  the  plaintiff,  his  agent  or  attorney,  or 
any  one  for  him,  they  will  find  for  defendant,"  which  being 
refused,  defendant  excepted. 

Mr.  A.  A.  Bradford,  for  plaintiff  in  error. 

Mr.  W.  F.  Stoke,  for  defendant  in  error. 

Etster,  J.  (after  stating  the  facts).  In  order  to  maintain  a 
suit  under  the  act  it  is  absolutely,  and  essentially  necessary 
that  the  plaintiff  shall  have  first  made  a  demand  in  writing 
for  the  delivery  of  the  premises  in  question.  Until  this  is 
done  he  can  have  no  relief  under  the  statute.  This  being 
the  law,  it  was  the  duty  of  the  plaintiff,  if  such  demand  was 
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made,  to  set  it  out  in  his  petition  as  a  substantial  fact,  as 
required  in  section  11  of  the  act.  He  does  not  make  any 
such  averment  in  his  petition,  and  of  it  the  defendant  com- 
plains. It  was  contended  by  the  defendant  in  error  that  the 
defendant's  plea  of  title  in  himself  was  a  waiver  of  any  such 
right  to  a  written  demand  for  the  possession  of  the  premises. 
This  is  not  the  law  in  this  case.  A  party  may,  by  a  plea  of 
title  in  himself,  waive  a  right  to  notice  of  the  determination 
of  a  tenancy,  but  in  this  proceeding  a  demand  in  writing  for 
the  possession  of  the  premises  in  controversy  is  widely  dif- 
ferent from  a  notice  to  terminate  a  tenancy.  It  was  intended 
by  the  legislature  by  such  notice  to  give  the  defendant  an 
opportunity  to  surrender  the  possession  and  avoid  expen- 
sive litigation.  It  is  analogous  to  the  demand  required  in 
replevin,  and  as  it  relates  to  the  possession  of  lands,  the 
legislature  made  it  more  formal,  and  provided  that  it  must 
be  in  writing.  Time  is  not  material,  it  may  be  made  a 
month  or  a  day  before  action  brought,  but  it  must  be  made 
and  it  must  be  in  writing.  A  demand,  formal  according  to 
all  of  the  requirements  of  the  law,  and  set  out  in  writing,  if 
read  to  the  party,  is  not  sufficient.  It  must  be  made  in  writ- 
ing and  left  with  the  party  or  it  is  no  demand.  24  Minor, 
192.  A  party  cannot  be  guilty  of  wrongful  detainer  until 
after  this  demand  has  been  made  upon  him.  Nor  was  it 
cured  by  the  verdict.  It  is  of  so  important  a  character  in 
this  proceeding  that  no  judgment  could  be  rightly  ren- 
dered against  defendant  unless  it  was  alleged  in  the  petition, 
or  the  absence  of  it  expressly  waived.    The  judgment  of 

the  court  below  is  reversed. 

Reoersed. 


Reynolds  v.  The  People. 

Constitutional  law.  It  seems  that  paragraph  17,  section  8,  article  1  of  the 
constitution  of  the  United  States  is  not  applicable  to  the  territories. 

Powers  of  the  federal  and  territorial  governments.  The  fact  that  the  general 
government  has  legislative  authority  in  the  territory  tends  not  to  diminish 
or  displace  the  authority  of  the  territorial  government  but  to  establish  it 
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KlutABt  RSttraYATiON  -iaw  */  territory  operate  within.  An  indictment 
ftnd  conviction  under  chapter  53,  Revised  Statutes,  for  selling  spirituous 
liquor  without  license,  at  and  within  the  military  reservation  of  Fort  Lyon, 
Is  good. 

Error  to  District  Court,  Pueblo  County. 

Mr.  Justice  Goesline  did  not  participate  in  the  decision 
of  this  causa 

Mr.  H.  C.  Thatcher,  for  plaintiff  in  error. 

Mr.  W.  P.  Stone,  District  Attorney,  third  district,  for 
defendant  in  error.  , 

Hallett,  C.  J.  The  plaintiff  in  error  was  found  guilty 
of  a  violation  of  the  license  law  in  respect  to  selling  spirit- 
uous liquors.  The  sale  was  made  at  and  within  the  military 
reservation  known  as  Fort  Lyon,  and  it  is  claimed  that  the 
conviction  is  erroneous  upon  the  ground  that  the  law  under 
which  it  was  had  was  not,  at  the  time  of  the  sale,  operative 
within  that  reservation.  This  theory  is  founded  upon  the 
seventeenth  paragraph  of  section  eight,  article  one  of  the 
constitution,  by  which  congress  is  invested  with  exclusive 
legislative  authority  "over  all  places  purchased  by  the  con- 
sent of  the  legislature  of  the  State  in  which  the  same  shall 
be,  for  the  erection  of  f orf  s,  magazines,  arsenals,  dockyards 
and  other  needful  buildings." 

In  terms,  this  clause  refers  to  places  purchased  by  the 
Consent  of  the  legislature  of  a  State,  and  therefore  within 
a  State,  and  we  are  not  aware  of  any  instance  in  which  it 
has  been  applied  to  a  place  not  within  the  limits  of  a  State. 
In  United  States  v.  Sevan,  3  Wheat.  388,  the  court  say  of 
this  clause,  "It  is  observable  that  the  power  of  exclusive 
legislation  (which  is  jurisdiction)  is  united  with  cession  of 
territory,  which  is  to  be  the  free  act  of  the  States." 

Again,  it  has  been  expressly  decided  that  a  place, 
although  within  a  State,  is  not  subject  to  the  legislation  of 
congress  under  this  clause,  unless  jurisdiction  has  been 
ceded  by  the  legislature  of  the  State  in  which  it  is  situated. 
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The  People  v.  Godfrey,  17  Johns.  226 ;  Clay  v.  The  State, 
4  Kan.  49. 

It  seems  that  this  clause  of  the  constitution  has  no  appli- 
cation to  the  territories.  2  Story  on  Con.,  §  1224,  et  seq, ; 
2  Curtis'  History  of  Constitution,  340. 

Upon  the  general  proposition,  however,  that  congress  has 
legislative  authority  in  the  territory,  no  doubt  can  be  enter- 
tained. When  we  consider  that  the  territorial  government 
was  established  by  act  of  congress,  we  are  ready  to  concede 
the  jurisdiction  of  the  federal  government. 

Upon  authority,  also,  the  point  is  not  to  be  questioned. 
American  Insurance  Company  v.  Canter,  1  Peters,  511 ; 
Zettepisdorfer  v.  Webb,  20  How.  181. 

In  the  case  of  The  American  Insurance  Co.  v.  Canter,  it 
is  said  that,  "in  legislating  for  them  (the  territories),  con* 
gress  exercises  the  combined  powers  of  the  general  and  of 
State  government." 

The  power  of  congress  over  a  territory  is  exerted  in 
establishing  a  government  to  which  is  delegated  authority 
to  legislate  upon  all  rightful  subjects.  As  we  had  occasion 
to  remark  in  the  case  of  Fraiiklin  v.  U.  8.,  ante,  35 : 
"  Usually  all  restrictions  upon  the  powers  of  a  territorial 
government  are  found  in  the  organic  law  by  which  it  is  estab- 
lished, but  sometimes,  as  in  the  law  punishing  bigamy  in  the 
territories,  and  the  law  prohibiting  slavery  and  some  other 
acts,  this  rule  has  not  been  followed."  The  body  politic 
thus  created  is  not  a  sovereignty  but  an  emanation  of 
federal  power,  standing  upon  and  subordinate  to  the 
authority  of  the  general  government.  Itself,  the  creature  of 
the  federal  government,  a  territory  cannot  transcend  the 
power  of  its  superior,  nor  can  the  authority  of  the  territory 
be  arrayed  against  that  of  the  general  government.  There 
can  be  no  real  conflict  between  them  unless  the  territory, 
like  the  gourd  in  the  fable,  which  disdained  its  vine,  should 
attempt  to  cut  down  the  parent  stem  upon  which  it  stands. 
The  power  of  the  general  government,  descending  upon  the 
territorial  government,  is  thence  diffused  by  the  latter,  and 
there  is  no  question  of  pre-eminence  presented.    Every  act 
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of  the  legislative  assembly  derives  its  legal  force  and  validity 
from  the  organic  act,  and  is  subject  to  disapproval  by 
congress.  Indeed,  an  act  of  the  territorial  assembly  cannot 
ran  into  any  place  of  which  the  federal  government  has 
not  jurisdiction,  for  the  obvious  reason  that  it  proceeds  in 
virtue  of  the  will  and  power  of  the  latter.  We  perceive, 
therefore,  that  the  fact  that  the  general  government  has 
legislative  authority  in  the  territory  tends  not  to  diminish 
or  displace  the  authority  of  the  territorial  government  but 
to  establish  it.  And,  as  to  Fort  Lyon,  if  the  general  govern- 
ment had  no  authority  there,  then,  indeed,  would  the  act 
of  assembly  be  ineffectual  in  that  place ;  but  the  general 
government  had  full  and  complete  jurisdiction  in  that  place, 
in  virtue  of  which  the  territorial  act  gained  force  and  effect 
there  as  well  as  elsewhere  in  the  territory.  This  doctrine  is 
not  opposed  to  those  considerations  which  induced  the 
framers  of  the  constitution  to  give  to  the  general  govern- 
ment exclusive  control  of  forts,  arsenals,  etc.,  within  the 
several  States.  If  the  territorial  assembly  should  attempt 
to  interfere  with  the  functions  of  the  general  government  in 
any  such  place,  the  act  of  interference  would  probably 
conflict  with  some  act  of  congress,  or  it  could  be  made 
ineffectual  by  the  disapproval  of  congress. 

It  is  not  contended  that  the  legislative  assembly  was 
without  authority  to  enact  the  law  upon  which  the  convic- 
tion in  this  cause  is  based,  and  we  think  that  law  was  in 
force  in  the  reservation  of  Fort  Lyon  as  well  as  elsewhere 
in  the  territory  at  the  time  of  the  sale  by  the  plaintiff  in 
error. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 
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Dismissing  writ  of  ERBOR—  effect.  If  plaintiff  voluntarily  dismiss  his 
writ  when  his  cause  is  regularly  before  the  court,  this  will  operate  to 
affirm  the  judgment  of  the  court  below. 
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If  the  writ  be  dismissed  for  irregularity  therein  no  such  effect  will  follow. 

Where  a  writ  was  dismissed  for  want  of  a  cost  bond  a  new  writ  may  be  prose- 
cuted in  the  same  cause. 

Bond — execution  of,  by  corporation.  The  bond  of  a  corporation  was  executed 
by  an  attorney  in  fact  appointed  by  the  president,  pursuant  to  a  resolution 
of  the  executive  committee  of  the  corporation.  Upon  motion  to  vacate 
the  order  allowing  supersedeas,  held,  that  the  bond  was  well  executed. 

Error  to  Arapahoe  District  CowL 

Upon  motion  to  vacate  order  allowing  supersedeas  and  to 
dismiss  the  writ  of  error. 

Messrs.  Charles  &  Elbert,  in  support  of  the  motion. 

Mr.  Alfred  Sayre,  contra. 

The  chief  justice  did  not  sit  at  the  hearing. 

Belford,  J.  Two  points  are  presented,  on  which  it  is 
claimed  that  this  motion  to  dismiss  the  writ  of  error  should 
be  sustained.  First,  that  a  former  writ  of  error  was  sued 
out  in  this  case,  and  voluntarily  dismissed  by  the  plaintiff  in 
error.  It  is  conceded  in  the  argument  that  the  cause  of  the 
dismissal  of  the  first  writ  of  error  was  the  failure  of  appel- 
lant to  file  a  cost  bond.  The  statute  provides,  section  14, 
page  153,  that  in  all  actions  in  law  and  equity  when  the 
plaintiff  or  person  for  whose  use  an  action  is  to  be  com- 
menced shall  not  be  a  resident  of  this  territory,  the  person 
for  whose  use  such  action  shall  be  commenced,  shall,  before 
he  institutes  such  suit,  file,  etc.,  with  the  clerk,  etc.,  a  bond 
for  costs,  and  on  failure  so  to  do,  the  cause  shall  be  dis- 
missed. If  no  action  had  been  taken  by  the  plaintiff  in 
error  in  reference  to  the  dismissal,  it  is  clear  that  the  court, 
on  motion  of  the  defendant  in  error,  would  have  struck  the 
cause  from  the  docket. 

In  the  case  of  Hax  v.  Lets,  post,  187,  where  the  same  princi- 
ple was  to  some  extent  involved,  we  held,  that  to  make  a  dis- 
missal of  an  appeal  operate  as  a  bar  to  a  subsequent  appeal 
or  writ  of  error,  the  appeal  must  have  been  dismissed,  not  for 
a  defective  record  or  insufficient  bond  or  the  like,  but  for  a 
failure  to  prosecute  the  appeal  after  it  had  been  regularly 
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and  properly  in  the  supreme  court.  A  writ  of  error  is  a 
new  suit,  and  before  it  can  be  prosecuted,  if  the  plaintiff  in 
error  is  a  non-resident,  he  must  file  a  cost  bond.  If  he  fails 
to  do  so,  he  has  no  standing  in  court ;  his  case  cannot  be 
heard  on  the  merits,  if  objection  be  made.  It  is  not  regu- 
larly and  properly  in  court,  and  by  dismissal  for  a  failure  to 
comply  with  the  required  conditions  on  which  it  can  be 
alone  prosecuted,  it  cannot  act  as  an  affirmance  of  the  judg- 
ment below,  or  as  a  bar  to  a  subsequent  writ  of  error.  When 
a  dismissal  operates  as  a  bar  to  subsequent  proceedings,  the 
cause  dismissed  must  have  been  in  the  appellate  court  reg- 
ularly and  properly  in  a  position  to  have  been  heard  upon 
its  merits.  And  being  in  this  position,  if  the  party  fails  to 
prosecute  his  cause  in  the  appellate  tribunal,  and  the  same 
is  dismissed,  he  must  abide  the  consequences,  whatever  these 
may  be,  and  cannot  be  heard  at  another  time.  It  may  be 
urged,  that  in  allowing  a  party  who  has  dismissed  one  writ 
of  error  to  sue  out  another  we  give  encouragement  to  a 
loose  and  careless  practice.  This  may  be  true,  but  to  adopt 
any  other  rule  would  be  attended  with  the  most  serious  and 
hurtful  consequences  to  the  rights  of  litigants.  1  Duer,  25JJ ; 
Korth  v.  Light,  15  Cal.  326 ;  United  States  v.  Pacheco, 
20  How.  263.  The  second  ground  assigned  for  the  motion 
is,  that  the  bond  or  bonds,  for  there  are  two,  are  defective 
and  insufficient.  The  first  bond  and  the  one  on  which  the 
writ  of  error  was  had,  and  the  supersedeas  allowed,  purports 
to  be  executed  by  the  Western  Union  Telegraph  Company, 
by  Alfred  Brewer,  its  attorney  in  fact.  It  is  objected  that 
there  is  no  sufficient  evidence  before  this  court,  showing  that 
Alfred  Brewer  was  authorized  to  execute  this  bond.  The 
bond  bears  date  June  30,  1869,  and  was  filed  and  approved 
the  same  day.  It  further  appears  from  an  exhibit  in  the 
case,  that  at  a  meeting  of  the  executive  committee  of  the 
board  of  directors  of  the  Western  Union  Telegraph  Com- 
pany, held  at  the  principal  office  of  the  company  in  the  city 
of  New  York,  on  the  22d  day  of  May,  1869,  a  resolution 
was  unanimously  adopted  by  said  executive  committee, 
authorizing  the  president  of  the  company  and  directing  him 
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to  make,  execute  and  deliver  to  Alfred  Brewer,  of  Denver, 
in  Colorado  territory,  a  sufficient  power  of  attorney,  in  the 
name  and  under  the  seal  of  the  company,  authorizing  said 
Brewer,  in  the  name  and  for  the  benefit  of  the  company,  to 
execute  and  deliver  any  bond,  undertaking,  security  or 
stipulation  in  writing,  being  provided  for  or  required  by 
the  laws  of  Colorado,  which  it  may  be  necessary  to  make  or 
give  upon  the  institution  or  in  the  prosecution  or  defense 
of  any  and  all  suits,  etc.,  wherein  the  telegraph  company 
is  a  party,  which  may  be  now  or  hereafter  brought,  etc.,  in 
any  court  of  Colorado  territory.  It  further  appears  from  a 
copy  of  the  by-laws  of  said  company,  filed  with  the  bond, 
that  the  executive  committee  shall  have  the  power  of  the 
board  of  directors  of  the  corporation  in  the  management 
of  the  business  of  the  company. 

Pursuant  to  the  resolution  above  referred  to,  the  president 
of  the  company  executed  a  power  of  attorney,  authorizing 
Mr.  Brewer  to  make  the  bond  in  question,  and  under  and 
by  virtue  of  such  power  of  attorney,  which  is  filed  in  the 
case,  the  bond  was  executed.  Does  this  evidence  show  the 
consent  of  the  company  to  Mr.  Brewer  to  execute  the  bond  ? 
We  think  it  does.  The  evidence,  in  part,  is  a  transcript  of 
the  record  of  the  corporation,  and,  by  that  record,  the  cor- 
poration will  and  must  be  bound.  Even  if  the  facts  were 
different  than  they  appear  on  the  face  of  the  record,  that 
recital  must  be  conclusive  on  the  company.  It  may  be  said 
as  to  all  corporations  created  by  special  statutes,  that,  in  the 
statute  of  incorporation,  either  expressed  therein,  or  by 
reference  to  the  more  general  statutes  respecting  incorpora- 
tions of  that  character  or  use,  they  have  an  authority 
and  capacity  granted  therein  to  establish  such  rules  and 
regulations  as  shall  be  necessary  for  the  well  ordering  of  the 
affairs  thereof.  We  are,  therefore,  to  look  at  their  rules 
and  their  mode  of  doing  business,  of  well  ordering  their 
affairs,  which  they  themselves  have  adopted,  and  if  they 
have  particularly,  or  by  the  rules  established,  neglected  or 
dispensed  with  any  precautions  which,  at  common  law, 

were  deemed  essential  to  the  security  of  the  aggregate  cor* 
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porations,  if  there  is  sufficient  evidence  of  a  common  con- 
sent, or  a  just  and  corporate  act,  they  must  be  considered 
as  liable  when  individuals  would  be  injured  or  deprived  of 
their  remedy  if  any  other  construction  of  the  doings  of  the 
corporation  were  adopted.  While  it  is  true  that  no  indi- 
vidual can  represent  the  corporation  in  their  aggregate 
capacity,  but,  in  consequence  of  their  consent,  still  they 
have  powers  given  them  to  order  their  affairs  and  to  appoint 
and  employ  agents  by  votes,  or  in  such  other  manner  as  the 
corporation,  by  their  by-laws,  may  direct.  Sdyden  et  al. 
v.  Middlesex  Turnpike  Co.,  10  Mass.  403,  404.  In  the  case 
of  The  American  Insurance  v.  Oakley  et  al.,9  Paige,  406, 
it  was  held  by  Chancellor  Walworth  that  a  corporation 
may  be  bound  by  the  acts  of  its  agents,  although  such  acts 
have  not  been  authorized  by  a  deed  or  power  in  writing 
under  its  corporate  seal,  or  even  by  a  written  instrument 
not  under  seal,  except  in  cases  when,  by  the  statute  of 
frauds  or  otherwise,  the  contract,  if  made  by  a  natural  per- 
son, must  be  reduced  to  writing  to  be  valid.  And  again  he 
says :  "  When  the  president  of  a  corporation  authorizes  an 
attorney  or  solicitor  to  prosecute  or  defend  a  suit,  or  to 
commence  any  legal  proceedings  in  which  the  corporation 
is  interested,  the  attorney  or  solicitor  will  be  authorized  to 
appear  for  the  corporation,  and  such  corporation  will  be 
bound  by  the  acts  of  their  attorney,  and  if  the  president 
exceed  his  authority  in  retaining  such  attorney  or  solicitor, 
the  corporation  must  look  to  him  for  any  damages  sustained 
in  consequence  of  such  unauthorized  act.9'  It  is  not  neces- 
sary to  multiply  the  authorities  on  this  point  Under  the 
decision  above  referred  to,  how  does  Brewer  stand!  As 
the  attorney  of  the  corporation,  clothed  with  the  power  to 
prosecute  this  suit,  and  to  do  all  things  needful  for  its  pros- 
ecution ;  and  if  the  minutes  of  the  corporation  were  less 
clear  than  they  are  on  this  subject,  still,  under  the  power 
of  attorney  executed  by  the  president  of  the  corporation, 
he  would  have  the  authority  to  execute  the  bond ;  and, 
when  executed  by  him  pursuant  to  such  warrant  of  attorney, 
it  would  bind  the  corporation. 
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I  have  not  deemed  it  advisable  to  discuss  the  objections 
made  to  the  second  bond,  for  the  reason  that,  if  the  first 
bond  is  sufficient  (and  such  we  adjudge  it  to  be),  the  super- 
sedeas could  not  be  overruled.  Besides,  the  second  bond, 
if  worth  any  thing,  inures  solely  to  the  benefit  of  the 
defendant  in  error,  and  he  certainly  can  have  no  especial 
desire  to  lessen  and  diminish  the  number  or  character  of 
the  securities  now  at  his  command. 

The  motion  to  vacate  the  supersedeas  and  dismiss  the 

writ  of  error  will  be  denied. 

Motion  denied. 


Hax  et  al.  v.  Leis. 

Practice — farmer  adjudication  must  be  pleaded.  Upon  motion  to  dismiss 
the  writ  of  error,  this  court  cannot  determine  that  the  judgment  was 
affirmed  on  appeal.    The  former  adjudication  should  be  pleaded. 

Appeal  —  effect  of  dismissal  upon  the  judgment.  If  an  appeal  is  dismissed  for 
the  reason  that  the  appeal  bond  was  not  filed  within  the  time  fixed  by  the 
district  court,  this  will  not  operate  to  affirm  the  judgment,  and  a  writ  of 
error  may  be  prosecuted  to  reverse  the  same  judgment. 

Error  to  District  Court,  Arapahoe  County. 

Upon  motion  to  dismiss  the  writ  of  error. 

Mr.  S.  E.  Browne,  in  support  of  the  motion. 

Messrs.  Charles  &  Elbert,  contra. 

Belford,  J.  The  motion  made  in  this  case  by  the  defend- 
ant, to  dismiss  the  writ  of  error,  has  been  carefully  con- 
sidered, and  we  have  reached  the  conclusion  that  the  same 
cannot  be  entertained.  The  ground  upon  which  this  motion 
rests  is,  that  at  the  July  term  of  the  supreme  court,  A.  D. 
1869,  this  cause  was  pending  in  this  court  on  appeal.  That, 
on  the  thirteenth  day  of  that  month,  the  court,  on  motion  of 
George  Leis,  dismissed  the  appeal,  and  made  the  following 
entry  of  the  order  on  the  Journal  :v  "It  is  ordered  by  the 
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court  that  the  appeal  herein  be  dismissed  without  day,  and 
that  said  appellee  recover  of  and  from  the  said  appellants 
the  sum  of  dollars  and  cents  for  his  costs  and  charges 
paid  out  and  expended  in  his  defense  in  this  behalf,"  etc. 
It  is  claimed,  that  the  action  of  the  supreme  court  in  dis- 
missing said  appeal  operated  as  a  bar  to  any  subsequent 
proceeding,  either  by  appeal  or  writ  of  error.  That  the  dis- 
missal was  tantamount  to  an  adjudication  on  the  merits  and 
that  the  doctrine  of  res  adjudicata  must  obtain.  If  this 
objection  was  tenable  and  the  dismissal  entitled  to  be 
regarded  as  a  bar  to  subsequent  proceedings,  and  did 
amount  to  an  affirmance  of  the  judgment  below,  still  it  is 
not  raised  in  the  proper  way.  It  must  be  done  by  plea  and 
not  by  motion.  We  are  not  at  liberty  to  presume  that  an 
appeal  was  taken  and  dismissed.  True,  the  fact  could  be 
ascertained  by  an  inspection  of  the  record,  but  the  proper 
way  to  secure  an  examination  of  the  record,  and  to  take 
advantage  of  the  facts  recited  in  it,  is  to  plead  the  judgment 
previously  rendered  and  to  use  the  record  as  evidence  of  it 
The  fact  that  an  appeal  had  been  taken  and  dismissed  is  an 
issuable  fact,  one  capable  of  being  affirmed  on  the  one  side 
and  denied  on  the  other.  It  is  a  rule  universally  recognized 
by  and  practiced  upon  in  the  courts  below,  that  a  parly, 
claiming  advantage  of  a  former  adjudication,  must  specially 
plead  it.  We  do  not  know  of  a  case  where  a  different  prac- 
tice has  been  sanctioned  or  permitted.  But  we  do  not  desire 
to  rest  our  decision  on  this  ground  alone. 

The  courts  of  this  country  have  had  repeated  occasions  to 
examine  the  point  presented  and  have  uniformly  held,  that 
to  make  a  dismissal  of  an  appeal  operate  as  an  affirmance 
of  the  judgment  below,  and  as  a  bar  to  a  subsequent  appeal 
or  writ  of  error,  the  appeal  must  have  been  dismissed,  not 
for  a  defective  record  or  insufficient  bond  or  the  like,  but  for 
a  failure  to  prosecute  the  appeal  after  it  had  been  regularly 
and  properly  in  the  supreme  court.  In  the  case  of  Watson 
v.  Buson,  1  Duer,  252,  the  supreme  court  of  the  city  of 
New  York  held  that  a  dismissal  of  an  appeal  was  not  an 
affirmance  of  the  judgment     ' i  A  judgment, ' '  says  Mr.  Jus- 
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tice  Duer,  "  affirmed  in  the  court  of  ultimate  jurisdiction, 
can  never  again  be  questioned,"  and  if  the  effect  of  the  dis- 
mission of  the  appeal  was  to  preclude  any  further  examina- 
tion or  impeachment  of  the  judgment,  it  might  reasonably 
be  contended  that  the  averment  in  the  complaint,  that  the 
judgment  was  affirmed,  is  sustained  by  the  admitted  fact 
that  the  appeal  was  dismissed,  and  the  learned  justice 
observed  that  to  affirm  a  judgment  was  to  declare  by  a  judi- 
cial sentence  of  the  appellate  court  its  validity,  and  that  it 
was  a  legal  solecism  to  say  that  a  judgment  had  been 
affirmed,  when  the  question  of  its  validity  was  exactly  that 
which  the  appellate  court  refused  to  consider.  In  Karth  v. 
lAght,  15  California,  826,  Field,  C.  J.,  delivering  the  opin- 
ion of  the  court,  says :  "  The  cases  in  which  the  dismissal  of 
an  appeal  will  not  operate  as  a  bar  to  a  second  appeal  are 
those  when  the  dismissal  has  been  made  upon  some  techni- 
cal defect  in  the  notice  of  the  appeal,  or  the  undertaking,  or 
the  like.  The  bar  applies  when  the  dismissal  is  for  want  of 
prosecution,  and  the  order  is  not  vacated  during  the  term, 
or  the  dismissal  is  on  the  merits."  How  stands  the  case 
before  this  court  ?  It  is  conceded  that  the  appeal  bond  was 
not  filed  within  the  time  prescribed  by  the  court,  and  the 
appeal  was  dismissed  for  that  reason.  It  had  never  been 
perfected.  There  was  really  no  case  before  the  appellate 
court  for  trial.  The  appeal  was  simply  void.  The  condi- 
tion necessary  to  vitalize  it  was  wanting,  the  bond  not  hav- 
ing been  filed  in  time.  In  the  case  of  the  United  Slates  v. 
Juan  de  Pacheco,  20  How.  263,  Taney,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court,  says :  "  It  is  proper,  however, 
to  add,  in  order  to  prevent  mistake  on  this  subject,  that  the 
only  effect  of  docketing  and  dismissing  an  appeal  under 
this  rule  is  to  enable  the  party  to  proceed  to  execute  his 
judgment  in  the  court  below.  It  removes  the  bar  to  further 
proceedings  in  that  court  which  the  appeal  created,  and  does 
nothing  more,  and  after  the  case  has  been  docketed  and  dis- 
missed, the  party  against  whom  the  decree  was  rendered 
may  still,  at  any  time  within  five  years  from  the  date  of  the 
decree,  take  a  new  appeal  in  the  inferior  court." 
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And  again,  on  page  264,  he  remarks  further :  "  It  follows 
from  what  we  have  said,  although  the  case  before  us  musk 
be  docketed  and  dismissed,  yet  this  will  not  prevent  the 
United  States  from  filing  a  transcript  at  the  present  term, 
and  docketing  the  case  for  argument,  if  they  can  show  that 
the  delay  has  not  arisen  from  any  fault  or  negligence  on 
their  part,  and  if  they  fail  to  do  so,  they  may  yet  take 
another  appeal  at  any  time  within  five  years,  and  bring  here 
the  decree  of  the  district  court  for  examination  and  rever- 
sion," and  to  the  same  effect  will  be  found  the  case  of  the 
United  States  v.  Gomez,  23  How.  327.  It  may  be  proper 
for  us  here  to  inquire  as  to  the  effect  of  a  dismissal  of  an 
appeal  on  the  rights  of  a  party  interested  in  the  bond.  We 
are  of  the  opinion  that  the  dismissal  of  an  appeal  for  any 
reason  entitles  the  appellee  to  have  suit  on  the  bond.  The 
very  object  in  exacting  a  bond  is  to  guard  against  delay,  etc., 
and  to  afford  to  the  appellee  compensation  for  a  failure  to 
enjoy  and  reap  the  immediate  fruits  of  the  judgment  he 
has  obtained.  The  covenant  is,  that  the  obligor  will  prose- 
cute his  appeal  with  due  diligence.  If  he  fails  to  file  his 
transcript  in  time,  or  neglects  to  perform  any  duty  requisite 
and  essential  to  place  his  case  properly  before  the  supreme 
court,  so  that  the  cause  can  be  heard,  he  is  guilty  of  a  breach 
of  his  obligation,  and  the  appellee  is  entitled  to  an  imme- 
diate action  to  recover  whatever  damages  he  has  sustained 
by  reason  of  such  failure.  A  different  interpretation  of 
the  law  would  lead  to  fraud  and  injustice,  subjecting  credit- 
ors in  many  instances  to  the  entire  loss  of  their  debts. 
Appeals  would  be  taken  without  an  expectation  of  success- 
ful prosecution  by  principals,  and  the  bonds  entered  into 
by  sureties  without  the  fear  of  responsibility.  Harrison^ 
etc.  v.  Bank  of  Kentucky,  3  J.  J.  Marsh.  376. 

While  we  are  of  the  opinion  that  when  an  appeal  regu- 
larly taken  is  dismissed  for  want  of  prosecution,  the  dismis- 
sal operates  as  an  affirmance  of  the  judgment  below,  and  a 
second  appeal  cannot  be  allowed,  unless  during  the  term  or 
before  the  remittitur  has  gone  out,  the  order  of  dismissal  is 
vacated  and  the  cause  re-instated.    Chamberlin  v.  Heed,  16 
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CaL  209.  Still,  we  cannot  sanction  the  doctrine  that  a  dis- 
missal for  the  failure  to  file  a  proper  bond  has  that  effect, 
and  hence  we  are  compelled  to  overrule  the  motion  made  to 

dismiss  this  writ  of  error. 

Motion  denied. 


Kinney  q.  Williams. 

Iwbtructions  must  be  confined  to  the  law  of  the  case.  The  existence  of  facts 
proper  for  the  consideration  of  the  jury  most  not  be  assumed  in  the 
instructions  of  the  court. 

Damages  —  exemplary — to  be  determined  by  the  jury.  Whether  exemplary 
damages  shall  be  awarded  in  an  action  of  trespass  is  a  question  for  the 
jury. 

Practice —  costs  denied.  Where  a  motion  for  new  trial  has  not  been  pre- 
sented in  the  time  and  manner  directed  by  the  court  the  party  in  fault 
will  not  be  allowed  costs. 

Appeal  from  District  Court,  Jefferson  County. 

This  was  an  action  of  trespass  against  appellant  and 
others,  to  recover  damages  for  an  assault  upon  appellee, 
and  for  making  a  loud  noise  and  disturbance  in  and  about 
appellee' s  dwelling-house,  at  various  times.  There  was  evi- 
dence tending  to  prove  that  appellee  was  severely  beaten 
upon  one  occasion  by  appellant,  and  others  of  the  defend- 
ants below.  The  jury  returned  a  verdict  in  appellee's  favor 
for  $2,500  damages.   . 

The  following  is  the  instruction  referred  to  in  the  opinion 
of  the  court : 

"The  court  instructs  the  jury  that  they  are  at  liberty  to 
consider  the  malice  of  the  defendants,  the  insulting  charac- 
ter of  their  conduct,  the  rank  in  life  of  the  several  parties, 
and  all  the  circumstances  of  the  assault,  if  any  was  com- 
mitted, and  to  award  such  exemplary  damages  as  the  cir- 
cumstances of  the  case  may,  in  their  judgment,  require,  and 
are  not  restricted  to  the  mere  corporal  injury  of  the  party." 

The  cause  was  tried  at  the  March  term  of  court,  and 
motion  for  new  trial  then  made.    The  court  directed  that 
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written  arguments  should  be  filed  on  this  motion  by  July 
first,  following,  which  was  not  done.  At  the  September  term 
the  motion  was  formerly  overruled,  and  judgment  rendered 
on  the  verdict. 

Messrs.  Royle  &  Butler,  for  appellant 

Mr.  G.  W.  Pi  bkins,  for  appellee. 

Hallett,  C.  J.  The  first  instruction  given  to  the  jury  at 
appellee's  request  upon  the  trial  below  assumes  the  exist- 
ence of  facts  which  should  have  been  left  to  the  jury,  and 
is  in  conflict  with  th  3  twenty-eighth  section  of  the  practice 
act  Whether  this  was  a  case  for  exemplary  damages  waa 
a  question  for  the  jury  and  not  for  the  court.  The  jury 
may  have  understood  this  instruction  as  determining  this 
question  for  them. 

For  this  error  the  judgment  must  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

If  the  motion  for  new  trial  had  been  presented  in  the 
court  below,  as  directed  by  that  court,  there  is  little  doubt 
that  the  relief  now  granted  here  would  have  been  given  in 
that  court,  and  the  expense  and  delay  of  this  appeal  would 
have  been  avoided.  Because  of  this  neglect,  the  appellant 
will  not  be  allowed  his  costs  in  this  court  or  in  the  court 
below. 

The  court  below  is  instructed  to  tax  the  costs,  which  have 
been  made  by  appellant  in  that  court*  to  him. 

Heversed. 


Souddeb  v.  Clarke. 

Bill  of  exchange — order  for  lumber  it  not.    An  order  for  lumber,  drawn  bj 
S.  upon  R,  te  not  a  bill  of  exchange,  and  the  drawer  is  not  liable  upon  it. 

Error  to  Probate  Court,  Arapahoe  County. 
Mr.  Alfbed  Sa ybe,  for  plaintiff  in  error. 
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Eyster,  J.  This  was  an  action  of  assumpsit,  brought  by 
the  defendant  in  error  against  the  plaintiff  in  error,  in  the 
probate  count  of  Arapahoe  county,  on  an  instrument  in 
writing,  of  which  the  following  is  a  copy,  as  set  forth  in  the 
pleadings: 

"Denver,  July  22, 1867. 

"  Mr.  Edward  Rawlings.  Sir :  please  deliver  to  Mr.  Clarke 
or  bearer  four  thousand  feet  of  lumber  and  charge,  as 
agreed,  to  ihy  account.  Edwin  Souddeb." 

There  were  two  counts  in  the  plaintiff's  declaration.  The 
first  was  a  special  count  on  the  instrument,  as  above  set 
forth,  and  the  second  was  the  common  indebitatus  assumpsit 
count  for  work  and  labor,  goods  sold  and  delivered,  etc. 

The  defendant  demurred  to  the  first  count  of  the  plain- 
tiff' s  declaration,  and  pleaded  the  general  issue  to  the  second 
count  The  court  below  overruled  the  demurrer,  and  the 
defendant  stood  by  his  demurrer  and  refused  to  plead.  The 
plaintiff  then  withdrew  the  second  count,  and  a  jury  was 
sworn  to  assess  the  plaintiff's  damages  on  the  first  count  in 
his  declaration.  The  jury,  after  hearing  the  evidence  sub- 
mitted  to  them  on  the  first  count,  rendered  their  verdict, 
assessing  the  plaintiff's  damages  at  $100.  A  motion  for  a 
new  trial  was  made  by  defendant,  which  was  overruled,  to 
which  the  defendant  then  and  there  excepted,  and  which, 
with  the  ruling  of  the  court  on  the  defendant's  demurrer, 
is  here  assigned  for  error. 

The  only  question  for  decision  by  this  court  is :  Was  the 
instrument  sued  on  a  bill  of  exchange  or  promissory  note ! 
Was  it  such  an  instrument  as  involved  the  personal  respon- 
sibility of  the  drawer  of  it  %  We  think  it  was  not,  it  was 
not  a  bill  of  exchange,  it  had  not  one  of  the  requisites  of 
such  an  instrument.  It  was  a  mere  request  made  by  the 
defendant  to  Rawlings  to  deliver  to  the  plaintiff  or  bearer 
four  thousand  feet  of  lumber  and  no  more.  In  the  case  of 
Mershon  v.  Withers^  1  Bibb,  503,  the  supreme  court  say  in 
reference  to  a  similar  case :  "  The  bill  in  its  subject-matter 
and  consequences  was  not  as  supposed  in  the  declaration. 
Vol.  I.  —  25 
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It  was  drawn  on  a  particular  fund,  it  could  not  make  the 
drawer  personally  liable,  and,  therefore,  was  no  bill  of 
exchange  according  to  the  custom  of  merchants ;  for  it  is 
essential  to  such  a  bill  that  it  depends  upon  the  personal 
credit  and  responsibility  of  the  parties  whose  names  are  on 
it,  without  such  personal  credit  and  capacity  to  charge  the 
drawer  and  drawee  the  bill  is  not  negotiable  according  to  the 
usage  of  merchants,  and  if  not  negotiable  the  parties  to  it 
are  not  liable  to  an  action  on  it." 

In  the  case  of  NwholSy  Administrator,  v.  Davis,  1  Bibb, 
490,  the  same  court  say  in  a  case  not  dissimilar  to  this, 
"most  clearly  it  (the  instrument  in  question)  does  not  pos- 
sess the  properties  nor  is  entitled  to  the  privileges  of  that 
commercial  instrument  (a  bill  of  exchange).  It  is  an  essen- 
tial quality  of  a  good  bill,  that  it  attach  to  itself  the  personal 
responsibility  of  the  drawer,  and  be  not  drawn  on  the  credit 
of  any  particular  fund.  But  in  the  present  case  the  instru- 
ment is  drawn  on  the  credit  of  a  particular  fund  and  does 
not  involve  the  personal  responsibility  of  the  drawer.  It 
can  only  be  considered  as  an  appointment  or  authority  to 
the  person  to  whom  it  is  addressed  to  pay  so  much  out  of 
the  particular  fund  mentioned,  which  if  they  refuse  to  do 
no  recurrence  can  be  had  upon  the  instrument  itself  to  the 
drawer,  but  recourse  must  be  had  to  the  original  debt  (if 
any  such  existed),  which  induced  him  to  make  such  appoint- 
ment." 

These  cases  we  think  are  conclusive  of  the  points  in  this 

case,  and  the  judgment  of  the  probate  court  must  be 

reversed,  and  the  court  below  is  directed  to  enter  judgment 

on  the  demurrer  of  the  defendant  below,  to  the  declaration 

of  the  plaintiff  in  this  suit 

Reversed. 


LOVELAND  V.  SEAES. 

Jurisdiction  of  district  and  probate  courts.    District  and   probate   court* 

within  the  limits  prescribed  to  the  latter,  are  of  concurrent  jurisdiction. 
Certiorari  will  not  lie  from  a  district  to  a  probate  court. 
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Appeal  from  District  Court,  Arapahoe  County. 
Messrs.  Milleb  &  Markham,  for  appellant. 
Mr.  E.  L.  Smith,  for  appellee. 

Hallett,  C.  J.  After  judgment  in  the  probate  court, 
the  cause  was  removed  to  the  district  court  by  certiorari, 
and  the  latter  court  quashed  the  writ  upon  appellee's 
motion.  In  his  petition  to  the  district  court,  the  appellant 
prayed  that  the  writ  might  be  issued  in  pursuance  of  the 
statute,  but  it  is  not  possible  to  ground  this  proceeding 
upon  that  act.  The  act  refers  to  proceedings  before  justices 
of  the  peace,  and  it  is  impossible  to  extend  it  to  probate 
courts.  If,  in  this  instance,  the  probate  judge  had  been 
acting  as  a  justice  of  the  peace,  there  would  be  some  ground 
for  saying  that  the  proceedings  were'  subject  to  removal 
according  to  the  statute,  but  such  was  not  the  fact.  The 
cause  originated  in  the  probate  court,  and  was  not  within 
the  jurisdiction  of  a  justice  of  the  peace.  Therefore  this 
writ  cannot  stand  upon  the  statute,  and  we  will  now  inquire 
whether  it  may  stand  upon  the  common  law. 

By  the  common  law  the  writ  of  certiorari  lies  for  the 
removal  of  causes  from  an  inferior  to  a  superior  tribunal. 
lTidd'sPrac.  398. 

Hence  the  first  question  arising  in  every  case  is  as  to  the 
jurisdiction  of  the  court  from  which  the  writ  is  issued ;  for 
if  the  court  to  which  the  cause  is  taken  is  not  superior  to 
that  from  which  it  is  removed,  of  course  the  writ  is  nuga- 
tory. In  Davis  v.  Cass,  ante,  43,  this  court  held  that  the  dis- 
trict and  probate  courts,  within  the  time  prescribed  to  the 
latter,  were  of  concurrent  jurisdiction,  the  supreme  court 
being  invested  with  authority  to  revise  the  proceedings  of 
either.  It  is  true  that  in  that  case  the  subject  of  appeals 
only  is  discussed,  and  nothing  is  said  of  the  proceeding  by 
certiorari.  Nevertheless,  the  power  to  review  the  decisions 
of  probate  courts  was  found  to  be  in  the  supreme  court  and 
not  in  the  district  court,  and  this  is  decisive  of  this  question. 
It  would  be  strange  indeed  if  district  courts  could  review 
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proceedings  of  probate  courts  upon  certiorari  when  they 
are  unable  to  proceed  to  the  same  result  upon  appeal  or 
writ  of  error. 
The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Carothers  v.  Jones. 

Formbb  bxcotesy  —  conchufoe.  In  an  action  of  replevin  it  appeared  thai 
the  property  in  dispute  had  been  the  subject  of  another  suit,  and  the  record 
of  that  eoit  being  introduced  in  evidence,  a  verdict  contrary  to  the  judg- 
ment in  the  first  suit  will  not  be  sustained. 

New  trial — where  the  verdict  u  not  supported  by  evidence.  In  an  action  of 
replevin  for  two  mules,  a  wagon  and  harness,  there  was  no  evidence  aa  to 
the  wagon  and  harness.  A  general  verdict  for  the  plaintiff  will  be  set 
aside  and  a  new  trial  awarded. 

Error  to  District  Courts  Jefferson  County. 

Jones  brought  replevin  against  Carothers  for  two  horse 
mules,  one  set  double  harness,  one  large  double  wagon ; 
each  of  said  mules  branded  T  on  the  left  shoulder,  and  each 
about  eight  years  old ;  one  dark  brown  color,  the  other  a 
lightish  bay  color,  known  as  the  Tucker  mules.  . 

At  the  trial  Arthur  McLaughlin  testified:  He  knew 
property  in  dispute ;  it  is  one  span  of  horse  mules,  one 
light  bay,  one  dark  brown  and  branded  T  on  left  shoulder, 
they  are  known  as  the  Tucker  mules  ;  bought  in  George- 
town of  Tucker  in  September,  1867 ;  property  paid  for  in 
hay  and  potatoes.  Defendant  told  me  he  was  to  have  one- 
half  of  the  mules  if  he  paid  for  them ;  defendant  paid 
nothing,  told  me  he  had  nothing  to  do  with  the  mules. 
Mules  worth  $400,  wagon,  $75 ;  harness,  $25.  Plaintiff 
kept  possession  of  mules  until  May  15,  1868  ;  the  defendant 
took  possession  and  kept  them  till  August 

Cross-examination :  The  defendant  got  possession  of  the 
mules  from  the  sheriff  of  Park  county.  I  was  present  at 
the  term  of  court  in  Park  county  in  1868. 

Jesse  McLaughlin  testified :  Plaintiff  obtained  the  mules 
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of  Tucker,  to  be  paid  for  in  hay  and  potatoes;  Defendant 
told  me  he  had  nothing  to  do  with  the  mules,  that  Jones 
owned  them.  I  was  present  when  parties  settled ;  allowed 
defendant  $30  a  month  for  his  work ;  this  took  place  the 
last  of  January,  1868  ;  defendant  came  with  the  sheriff  and 
took  the  mules  and  replevied  them. 

Defendant  gave  in  evidence  a  transcript  of  record  from 
the  probate  court  of  Park  county,  which  record  was  of  a  suit 
between  John  M.  Garothers,  plaintiff,  and  William  M. 
Jones,  defendant;  declaration  in  replevin  for  one  dark- 
brown  mule,  one  bay  mule,  both  branded  T  on  left  shoulder, 
one  four-mule  wagon  and  a  double  harness.  This  transcript 
showed  a  judgment  for  the  plaintiff,  that  he  retain  posses- 
sion of  the  property  replevied,  and  that  he  recover  his  costs 
of  suit,  etc.  Jesse  McLaughlin  testified  that  the  mules  in 
controversy,  in  the  probate  court  of  Park  county,  were 
branded  T  on  left  shoulder,  and  that  one  was  a  dark-brown 
mule,  and  the  other  a  light-bay  mule.  Arthur  ^McLaughlin 
testified  that  the  property  replevied  by  Carothers  in  Park 
oounty  were  two  large  mules,  one  light-bay,  one  dark- 
brown,  a  double  harness  and  a  four-horse  wagon. 

Mr.  James  Marshal  Paul,  for  plaintiff  in  error. 

Mr.  L.  C.  Rockwell,  for  defendant  in  error. 

Belford,  J.  William  M.  Jones,  the  defendant  in  error, 
instituted  his  suit  in  replevin  against  John  M.  Carothers, 
the  plaintiff  in  error,  in  the  district  court  of  Jefferson  county. 
The  property  sought  to  be  recovered  in  this  action  consisted 
of  two  mules,  a  two-horse  wagon  and  a  set  of  double  harness. 
The  property  is  described  in  the  plaintiff's  affidavit  as  fol- 
lows :  u  Two  horse  mules,  one  set  of  double  harness,  one 
large  double  wagon;  each  of  said  mules  branded  T  on 
its  left  shoulder,  one  of  a  dark-brown  color  and  one  of  a 
light-bay  color,  known  as  the  Tucker  mules."  The  defend- 
ant, Carothers,  filed  several  pleas,  non  cepit,  nan  detinet, 
and  one  setting  up  title  in  himself.  The  cause  was  tried  by 
a  jury,  who  returned  a  verdict  for  the  plaintiff.    A  motion 
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was  made  by  the  defendant  for  a  new  trial,  which  was  over- 
ruled and  excepted  to. 

Judgment  was  entered  on  the  verdict  and  the  defendant 
appeals  to  this  court. 

The  errors  assigned  are  two  :  First,  that  the  verdict  of  the 
jury  was  contrary  to  the  evidence  ;  second,  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial.  Appellate 
courts  are  very  reluctant  to  interfere  with  the  verdict  of  a 
jury,  and  especially  so  when  there  is  evidence  tending  to 
support  it.  The  jurors  have  the  witnesses  before  them,  hear 
them  testify,  observe  the  manner  in  which  their  evidence  is 
given,  and  are  in  a  better  situation  to  estimate  correctly  the 
weight  to  be  attached  to  their  testimony  than  is  a  court 
whose  impressions  of  the  evidence  are  simply  drawn  from  a 
perusal  of  the  record.  For  these  reasons  the  supreme  court 
will  only  interfere  when  it  is  clear  and  manifest  that 
injustice  will  result  from  upholding  a  verdict.  From  the 
evidence  incorporated  into  the  bill  of  exceptions,  it  appears 
that  the  mules  in  controversy  were  purchased  by  Jones  and 
Carothers  in  September,  1867,  of  one  Tucker.  These  mules 
remained  in  the  possession  of  Jones  from  September,  1867, 
until  May  15, 1868,  when  they  were  delivered  into  Carothers' 
possession  by  the  sheriff  of  Park  county,  by  virtue  of  a  writ 
of  replevin.  Carothers  retained  possession  until  August, 
1868,  when  the  mules  were  taken  by  the  sheriff  of  Jefferson 
county  and  delivered  to  Jones  in  pursuance  of  a  writ  of 
replevin,  issued  out  of  the  Jefferson  district  court  in  the  suit 
of  Jones  against  Carothers.  To  establish  his  title  to  the  mules, 
Carothers  introduced  in  evidence  a  transcript  of  the  record  of 
the  probate  court  of  Park  county,  from  which  it  appears  that, 
at  the  June  term,  1868,  of  said  probate  court,  Carothers  had 
instituted  an  action  of  replevin  against  Jones  for  the  recov- 
ery of  one  brown  mule,  branded  on  the  left  shoulder  with 
the  letter  T,  also  one  bay  mule  branded  on  the  left  shoulder 
T  ;  also  a  four-mule  wagon  and  set  of  double  harness.  A 
trial  was  had,  a  verdict  rendered  in  Carothers'  favor,  and  it 
was  ordered  by  the  court  that  the  plaintiff  in  that  suit 
retain  possession  of  the  property.    Whatever  objection 
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may  exist  to  the  form  of  the  judgment  rendered  in  the  Park 
probate  court,  none  was  made  either  to  its  form  or  validity 
in  the  court  below.  And  no  cross-errors  having  been 
assigned  by  the  defendant  in  error,  I  regard  said  judgment 
for  the  purposes  of  this  suit  as  valid  and  effectual.  Were 
the  mules  replevied  by  Jones  in  the  action  below  the  same 
mules  replevied  by  Carothers  in  his  suit  in  the  Park  probate 
court  ?  I  think  there  can  be  no  doubt  of  it,  when  we  com- 
pare the  description  of  the  property  in  the  two  suits.  Jones, 
in  his  affidavit,  describes  them  as  the  Tucker  mules.  The 
evidence  introduced  shows  conclusively  that  Jones  kept 
possession  of  the  mules  bought  of  Tucker,  until  dispossessed 
by  the  sheriff  of  Park  county,  under  the  authority  of  a 
writ  of  replevin  ;  that  then  Carothers  obtained  possession 
of  these  same  Tucker  mules,  and  that  the  mules  in  contro- 
versy in  the  court  below  were  the  identical  mules  purchased  ' 
by  Jones  and  Carothers  of  Tucker  in  Georgetown,  Sep- 
tember, 1867. 

If  the  proceedings  of  the  Park  probate  court  are  to  be 
regarded  as  valid,  and  the  title  to  these  mules  between 
these  same  parties  was  settled  in  that  suit,  then  this  second 
action  should  not  and  cannot  be  maintained.  The  verdict 
should  have  been  set  aside  and  a  new  trial  awarded.  But 
this  verdict  cannot  be  maintained  on  another  ground.  The 
jury  found  that  the  plaintiff  below  was  the  owner  of  the 
wagon  and  harness;  and  in  that  verdict  the  same  was 
adjudged  by  the  court  to  Jones.  There  is  not  one  particle 
of  evidence  to  sustain  this  finding ;  not  a  single  witness 
testified  on  the  subject.  The  finding  was  entirely  unau- 
thorized and  unwarranted,  and  to  permit  such  a  verdict  to 
stand  is  to  do  violence  to  the  rights  of  property  and  injury 
to  the  principles  of  justice. 

The  action  of  the  court  below  in  denying  a  new  trial  must 
be  reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

Reversed. 
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Pattebsok  v.  Gile. 

Stamps — need  not  be  canceled.  An  instrument  which  haa  been  stamped 
according  to  the  revenue  laws  of  the  United  States  may  be  read  in  evidence, 
although  the  stamp  thereon  has  not  been  canceled. 

Sams  —  construction  of  the  act  relating  to.  Whether  an  instrument  is  admis- 
sible in  evidence,  under  the  act  of  1864,  is  to  be  determined  by  section  163 
of  that  act  as  amended  (14  Statute  at  Large,  143). 

Pleading — want  of  consideration.  In  an  action  upon  a  promissory  note,  want 
of  consideration  must  be  specially  pleaded. 

Error  to  Probate  Courts  Arapahoe  County. 

Assumpsit  on  a  due  bill  for  $365.36.  Plea  general  issue, 
under  which  defendant  offered  evidence  of  want  of  con- 
sideration, was  rejected. 

Mr.  W.  C  Kingsley,  for  plaintiff  in  error. 
Mr.  L.  B.  France,  for  defendant  in  error. 

Hallett,  C.  J.  When  the  due  bill,  upon  which  this 
action  was  brought,  was  produced  at  the  trial  in  the  court 
below,  it  bore  revenue  stamps  of  sufficient  amount,  but  the 
stamps  had  not  been  canceled.  The  court  permitted  the 
attorney  of  the  plaintiff  below  to  cancel  the  stamps  and 
allowed  the  instrument  to  be  read  in  evidence  against  the 
objection  of  the  plaintiff  in  error,  who  now  insists  that  this 
ruling  was  erroneous.  By  section  158  of  the  revenue  act,  a 
penalty  is  provided  for  any  violation  of  the  act  in  respect 
to  the  stamping  of  instruments  in  cases  where  the  omission 
or  neglect  to  stamp  is  with  an  intent  to  evade  the  provisions 
of  the  act,  and  it  is  also  declared  that  the  instrument  which 
is  omitted  to  be  stamped  with  such  intent  shall  be  deemed 
invalid  and  of  no  effect.  By  some  courts  it  has  been  con- 
sidered that  the  omission  to  stamp  an  instrument,  whether 
fraudulent  or  not,  will  invalidate  it.  Hugus  v.  Strickler, 
19  Iowa,  414  ;  Maynard  v.  Johnson,  2  "Nev.  16,  25. 

But  the  weight  of  authority  is  opposed  to  this  construc- 
tion, and  finds  the  forfeiture  of  the  instrument  to  be  a  penal 


1870.]  Pattbbson  v.  (Jile.  201 

consequence  of  a  fraud  upon  the  act.  Harper  v.  Clarlc,  17 
Ohio  St  190 ;  Hitchcock  v.  Sawyer,  39  Vt.  412 ;  Hallock  v. 
Jaudin,  34  CaJL  175 ;  McOovern  v.  HoesbacJc,  53  Penn.  178. 

After  a  careful  study  of  the  afct  I  have  not  been  able  to 
convince  myself  that  the  omission  to  stamp  an  instrument, 
under  any  circumstances,  will  render  such  instrument 
invalid  and  of  no  effect,  and  therefore  I  do  not  perceive  the 
importance  of  ascertaining  the  intention  of  the  maker  in 
omitting  the  stamp,  except  it  be  with  reference  to  the 
penalty  of  $50  prescribed  by  the  act  in  cases  of  intentional 
omission.  I  comprehend  the  clause  above  referred  to, 
which  declares  that  the  instrument  shall  be  invalid  and  of 
no  effect  if  the  omission  to  stamp  it  be  with  intent  to  evade 
the  provisions  of  the  act,  but  I  find  in  the  same  section 
provisions  for  stamping  all  instruments  not  stamped  at  their 
inception,  whatever  the  intention  of  the  maker  in  omitting 
to  stamp  them  at  the  proper  time.  It  is  provided  "that 
hereafter,  in  all  cases  where  the  party  has  not  affixed  to  any 
instrument  the  stamp  required  by  law  thereon  at  the  time 
of  making  or  issuing  the  said  instrument,"  upon  complying 
with  certain  conditions  prescribed  by  the  act,  the  collector  of 
the  revenue  for  the  proper  district  may  affix  the  stamp,  and 
the  instrument  "  shall  thereupon  be  deemed  and  held  to  be 
as  valid  to  all  intents  and  purposes  as  if  stamped  when 
made  or  issued." 

Inasmuch  as  every  instrument  not  stamped  may  be  per- 
fectly stamped  under  this  clause,  and  thus  invested  with  all 
its  legal  attributes,  I  am  not  able  to  say  that  any  unstamped 
instrument  is,  for  want  of  the  stamp,  invalid  and  of  no 
effect.  I  understand  that  an  invalid  instrument  cannot  be 
validated  by  the  simple  act  of  a  government  officer  affixing 
a  stamp.  If  an  instrument  be  absolutely  invalid  and  of  no 
effect,  it  must  remain  so  until  it  receive  life  at  the  hands  of 
its  authors. 

The  legal  status  of  an  unstamped  instrument  is  not  easily 

defined,  but  so  long  as  the  law  admits  it  to  be  stamped  I 

cannot  regard  it  as  a  nullity. 

This  view  is,  I  think,  supported  by  section  163  of  the  act 
Vol.  I.  —  26 
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which  was  enacted  in  1866,  and  which  prescribes  the  only 
condition  of  the  revenue  law,  upon  which  an  instrument 
may  be  admitted  as  evidence  in  a  court  of  justice.  That 
section  declares: 

"That,  hereafter  no  deed,  instrument,  document,  writing 
or  paper,  required  by  law  to  be  stamped,  which  has  been 
signed  or  issued  without  being  duly  stamped,  or  with  a 
deficient  stamp,  nor  any  copy  thereof  shall  be  recorded  or 
admitted  or  used  as  evidence  in  any  court  until  a  legal 
stamp  or  stamps,  denoting  the  amount  of  tax,  shall  have 
been  affixed  thereto  as  prescribed  by  law." 

Accepting  this  plain  declaration  as  it  is  written,  it  is 
obvious  that  the  circumstances  attending  the  omission  to 
stamp  an  instrument  are  entirely  immaterial.  If  the  instru- 
ment has  not  been  stamped,  it  cannot  be  used  as  evidence 
although  the  omission  to  stamp  it  may  have  been  entirely 
accidental  and  without  any  design  to  evade  the  act.  If  it 
has  been  stamped  by  the  maker  at  its  inception  or  by  the 
collector  subsequently,  as  provided  in  section  158,  it  is 
wholly  immaterial  whether  the  maker  intended  to  defraud 
the  government  of  the  tax  imposed  upon  the  instrument. 
Under  this  section  but  one  question  can  arise  concerning  an 
instrument  offered  in  evidence,  and  that  is,  whether  it  has 
been  stamped  as  the  act  requires,  and  upon  the  answer  to 
this  question  the  instrument  should  be  admitted  or  excluded. 
Therefore  as  I  find  that,  according  to  section  163,  the  only 
question  respecting  the  admissibility  of  an  instrument  as 
evidence  is,  whether  it  has  been  stamped  as  the  law  pre- 
scribes, and  that  while  section  158  denounces  a  penalty 
against  a  fraudulent  omission  to  stamp  an  instrument,  it 
also  provides  for  affixing  a  proper  stamp  to  every  instru- 
ment which  requires  it,  and  which  has  not  been  stamped 
when  made.  I  conclude  that  the  intention  of  the  maker  of 
an  unstamped  instrument  is  not  material  in  determining 
the  legal  character  of  such  instrument,  and  that  so  much  of 
the  latter  section  as  appears  to  establish  a  different  rule 
must  receive  a  construction  which  will  make  it  harmonize 
with  the  other  provisions  of  the  act. 
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I  have  attempted  to  show  that  an  instrument  is  to  be 
rejected  or  received  in  evidence  upon  the  provisions  of  sec- 
tion 163  of  the  revenue  act,  and  none  others,  and  if  I  have 
succeeded  in  this,  the  remaining  inquiry  is,  whether  the  due- 
bill  in  this  case  was  admissible  according  to  the  provisions 
of  that  section. 

When  the  instrument  was  offered  in  the  court  below  it 
bore  sufficient  revenue  stamps,  and  although  these  stamps 
were  not  canceled,  I  think  we  may  fairly  presume  that  they 
were  placed  upon  the  due-bill  at  the  time  it  was  made. 
Certainly,  if  the  stamps  had  appeared  to  be  canceled  the 
court  would  have  indulged  such  presumption,  and,  because 
the  maker  omitted  the  cancellation,  it  is  somewhat  illogical 
to  say  that  he  also  omitted  to  affix  the  requisite  stamps. 

The  object  of  the  law  in  requiring  the  stamp  to  be  canceled, 
as  declared  by  section  156,  is  to  prevent  another  use  of  it, 
and,  while  it  may  be  said  that  the  date  placed  upon  the 
stamp  in  canceling  it,  affords  some  evidence  of  the  time  when 
the  stamp  was  placed  upon  the  instrument,  the  act  does  not 
make  it  evidence  of  that  fact.  The  law  requires  the  stamp 
to  be  put  upon  the  instrument  when  the  latter  is  made,  and 
leaves  this  fact  to  be  proved  in  the  same  way  that  every  other 
controverted  fact  is  proved.  If  an  instrument  appears  to 
be  stamped,  the  law  will,  in  the  absence  of  ^evidence  to  the 
contrary,  assume  the  stamps  to  have  been  properly  affixed, 
for  the  reason  that  it  cannot  be  presumed  that  any  one  has 
attempted  a  fraud  upon  the  act,  until  the  fact  is  established 
by  testimony.  Assuming  that  the  stamps  were  placed  upon 
the  due-bill  when  it  was  made,  I  think  that  the  provisions 
of  section  163  were  observed.  The  act  of  stamping  an 
instrument  is  accomplished  by  affixing  a  stamp  or  stamps 
denoting  the  duty  imposed  by  law  upon  such  instrument. 
The  cancellation  is  another  and  different  act  prescribed  for 
another  purpose.  By  the  act  of  stamping,  the  payment  of 
duty  upon  the  instrument  is  accomplished ;  by  the  cancella- 
tion the  fraudulent  use  of  the  stamp  is  prevented.  I  cannot 
doubt  that,  if  an  uncanceled  stamp  should  be  removed  from 
an  instrument  to  which  it  had  been  properly  affixed,  with 
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intent  to  use  it  again  in  fraud  of  the  act,  the  offender  would 
be  subject  to  the  penally  announced  in  section  165.  A  party 
guilty  of  such  an  offense  could  never  take  refuge  under  the  cir- 
cumstance that  the  stamp  fraudulently  used  by  him  lacked 
cancellation.  Therefore  the  omission  to  cancel  the  stamp 
upon  an  instrument,  while,  if  intentional,  it  will  subject  the 
party  to  the  penalty  of  $60.00,  prescribed  in  sections  156 
and  158,  does  not  in  any  way  affect  the  legal  character  of 
the  instrument,  and  I  respond  to  the  requirements  of  section 
163,  by  saying  that  the  due-bill  in  this  case  was  stamped  as 
required  by  law. 

This  discussion  has  been  extended  beyond  the  limits 
required  by  this  case,  for  the  purpose  of  showing  that  we 
are  unable  to  recognize  the  doctrine  promulgated  by  many 
State  courts,  that  an  instrument  required  by  law'  to  be 
stamped,  may  be  used  as  evidence  in  a  court  without  being 
stamped.  As  a  territory,  we  derive  our  political  existence 
and  every  political  right  and  privilege  that  we  enjoy  from 
the  general  government,  and  therefore  we  cannot  deny  the 
power  of  that  government  to  legislate  upon  this  subject  in 
this  way,  as  did  the  supreme  courts  of  Illinois  and  Massa- 
chusetts. Latham  v.  Smithy  45  111.  29 ;  Carpenter  v.  SneH- 
ingy  97  Mass.  452. 

We  recognize  the  power  of  the  congress  to  enact  this  law, 
and,  according  to  the  one  hundred  and  sixty-third  section  of 
the  act,  we  will  require  every  instrument  to  be  stamped 
according  to  the  provisions  of  the  act  before  it  is  used  as 
evidence. 

Another  question  presented  in  this  record,  and  strongly 
urged  by  the  counsel  for  plaintiff  in  error,  has  been  deter- 
mined in  the  State  of  Illinois,  and  we  are  disposed  to  adopt 
the  ruling  of  that  court.  It  has  been  the  practice  in  this  ter- 
ritory, since  the  present  statute  relating  to  bills  of  exchange 
and  promissory  notes  was  enacted,  to  plead  a  want  or  fail- 
ure of  consideration  specially,  and  since  the  statute  is  not 
very  clear  upon  this  point,  we  think  it  better  to  uphold  the 
rule  which  has  been  hitherto  observed  than  to  attempt  to 
change  it.     The  supreme  court  of  Illinois  was  evidently 
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influenced  by  a  desire  to  maintain  the  role  as  it  had  been 
understood  and  practiced  by  the  profession,  and  we  may, 
with  propriety,  act  upon  the  same  consideration.  Hose  v. 
Mortimer,  17  111.  475. 

If  the  statute  were  opposed  to  this  rule,  of  course  we 
should  be  compelled  to  abandon  it.  But  the  statute  groups 
together  the  several  defenses  of  want  and  failure  and  par- 
tial failure  of  consideration,  and  declares  that  they  may  be 
pleaded,  and,  inasmuch  as  it  was  certainly  intended  that 
partial  failure  of  consideration  should  be  specially  pleaded, 
we  may  say  that  it  was  also  intended  that  want  or  failure  * 
of  consideration  should  be  specially  pleaded.  At  all  events 
the  profession  have  so  construed  the  act  from  the  first,  and 
we  will  not  now  seek  a  new  construction. 

The  judgment  of  the  probate  court  is  affirmed,  with  costs. 

Affirmed. 
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Mortgage — not  assignable  at  law.  The  assignee  of  a  mortgage  has  no  remedy 
upon  it  at  law,  except  it  be  treated  as  an  absolute  conveyance  and  the 
mortgagee  convey  the  premises  by  deed., 

Same  —  assignable  in  equity.  But  if  a  promissory  note  secured  by  mortgage  is 
assigned,  the  assignee  will  hold  the  mortgage  subject  to  the  equities  exist- 
ing between  the  mortgagor  and  mortgagee  at  the  date  of  the  assignment. 

Mortgage  assigned — rights  of  parties.  At  law  the  innocent  holder  of  a 
negotiable  note  may  recover  the  amount  thereof;  but  if  the  note  is 
secured  by  mortgage  and  the  holder  seeks  to  foreclose  the  mortgage,  the 
mortgagor  can  avail  himself  of  any  payments  made  to  the  mortgagee 
before  the  assignment. 

A  promissory  note  secured  by  mortgage  and  by  pledge  of  personal  property  was 
assigned  before  maturity  to  a  bona  fide  purchaser.  Previous  to  the  assign- 
ment a  portion  of  the  pledged  property  was  sold  by  the  payee,  but  no 
credit  was  indorsed  on  the  note.  In  a  suit  by  the  assignee  to  foreclose 
the  mortgage,  held,  that  the  mortgagor  was  entitled  to  be  credited  with  the 
amount  realized  by  the  payee  from  the  sales  of  the  pledged  property. 

Appeal  from  District  Court,  Jefferson  County. 

Appellee  filed  his  bill  to  foreclose  a  mortgage  given  by 
appellant  to  Jacob  B.  Carpenter.   He  alleged  that  the  mort- 
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gage  was  given  to  secure  a  note  for  $980,  dated  March  5, 
1867,  payable  six  months  after  date  at  the  Colorado  National 
Bank  to  Jacob  B.  Carpenter  or  order,  that  on  the  24th  of 
July,  1867,  Jacob  B.  Carpenter  assigned  the  note  and  mort- 
gage to  him. 

Appellant  in  her  answer  denied  all  knowledge  of  the 
assignment  and  averred  that,  at  the  date  of  the  mortgage,  in 
addition  to  the  mortgage  security,  she  delivered  to  J.  B. 
C.  as  collateral  and  further  security  for  the  sum  of 
money  specified  in  the  note  and  mortgage,  103  sacks  of 
*  good  merchantable  wheat  flour  then  of  the  value  of  $1,236, 
and  7,500  lbs.  of  wheat  then  of  the  value  of  $450,  which, 
she  alleged,  said  J.  B.  C.  agreed  to  sell  and  apply 
to  the  payment  of  the  sum  due  him  on  said  note  and 
mortgage ;  or,  if  not  sold,  to  return  on  payment  or  tender  of 
payment  of  the  sum  of  money  specified  in  the  note  and 
mortgage.  Appellant  also  alleged,  that,  at  the  maturity  of 
the  note,  she  tendered  the  sum  of  $1,180  at  the  Colorado 
National  Bank  in  payment  of  the  note,  and  demanded  the 
return  of  the  note  and  mortgage  and  the  flour  and  wheat  to 
her,  which  was  refused.  Appellant  averred  further,  that 
J.  B.  C  appropriated  the  said  flour  and  wheat,  of  the 
value  of  $1,686,  to  his  own  use  and  refused  to  account 
therefor.  The  master  found  that  there  was  due  upon  the 
note  and  mortgage  $1,622.68.  At  the  hearing,  the  deposi- 
tion of  William  Longan  was  read.  He  testified  that  the 
mortgaged  premises  belonged  to  his  mother,  the  appellant ; 
that  appellant  borrowed  from  J.  B.  C.  $980,  and  gave 
the  mortgage  and  .100  sacks  of  flour  and  7,520  or  7,530 
lbs.  of  wheat  as  security  ;  that  the  flour  and  wheat  were  in 
a  house  on  Blake  street  belonging  to  Williams  &  Miller, 
and  that  J.  B.  C.  took  Williams  &  Miller's  receipt 
for  it ;  that  J.  B.  C.  authorized  witness  and  his  brother 
to  take  the  flour  and  wheat  to  the  mountains  and  dis- 
pose of  it,  if  they  would  pay  to  Williams  &  Miller  the 
market  price  for  the  same  in  Denver;  that  Williams  & 
Miller  should  indorse  the  amount  so  paid  on  the  note. 
That,  in  the  latter  part  of  April  or  1st  of  May,  1867,  witness 
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got  560  or  660  lbs.  of  wheat  from  Williams  &  Miller  and 
paid  them  4&  cents  per  lb.  for  it ;  that  this  was  a  portion 
of  the  wheat  given  to  J.  B.  C.  as  aforesaid;  witness 
at  other  times  got  flour  of  the  same  lot  and  paid  Williams 
&  Miller  therefor  at  $8.50  a  sack ;  witness  could  not 
tell  the  exact  number  of  sacks  he  got;  in  July,  1867, 
Williams  &  Miller  failed  in  business  and  witness  found  a 
lot  of  the  flour  and  wheat  being  disposed  of ;  witness  went 
to  J.  B.  C.  and  tried  to  get  him  to  save  the  wheat 
and  flour.  J.  B.  C.  stated  that  he  was  not  going  to  get 
himself  in  any  law  suit  about  it,  and  declined  to  take 
any  steps  about  the  matter ;  said  that  he  was  sufficiently 
secured  by  the  mortgage  and  that  he  would  give  the  ware- 
house receipt  for  the  flour  and  wheat  back  to  witness ;  that 
he  would  assign  the  receipt  to  witness  so  that  he  could  go 
and  get  the  flour  and  wheat. 

Witness  further  stated  that,  after  Williams  &  Miller  failed, 
Mr.  Miller  of  that  firm  told  him  that  J.  B.  C.  was  the  owner 
of  the  flour  and  wheat,  and  that  he  would  account  to  him 
alone  for  it,  which  he  had  done,  and  that  J.  B.  C.  had 
authorized  its  disposal,  and  that  witness  would  look  at 
Williams  &  Miller's  books  and  they  would  show  just  what 
had  been  done  with  the  flour  and  wheat.  Witness  told  J. 
B.  C.  what  Miller  had  said,  and  J.  B.  C.  said  he  would 
give  witness  the  receipt.  When  witness  asked  him  where 
it  was,  he  said  witness  would  have  to  go  to  his  lawyers  as 
they  had  his  papers.  On  cross-examination  witness  stated : 
The  wheat  and  flour  was  in  the  warehouse  of  Williams  & 
Miller  before  the  loan  was  made ;  that  we  had  before  that 
time  borrowed  money,  about  $600,  on  the  flour  alone ;  the 
first  loan  was  about  sixty  days  before  that  of  J.  B.  C.'s 
was  made ;  the  grain  and  flour  belonged  to  witness  and  his 
brother ;  the  warehouse  receipt  was  given  to  Mr.  Kountze 
as  security  for  the  first  loan;  the  old  warehouse  receipt 
was  taken  up,  with  the  money  borrowed  of  J.  B.  C,  and  the 
first  loan  so  paid  off. 

Jesse  B.  Longan  testified  that  he  pledged  the  flour  and 
grain  to  J.  B.  C.  as  security  for  the  payment  of  the  note ; 
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that  he  had  previously  borrowed  money  at  the  bank,  and 
that  Williams  &  Miller  became  his  security  therefor,  and 
they  had  the  flour  in  their  possession ;  that  Williams  & 
Miller  arranged  the  loan  with  J.  B.  C.  and  that  the  money 
was  borrowed  of  J.  B.  C.  for  himself  and  his  brother  Wil- 
liam Longan  ;  that  the  flour  and  wheat  were  owned  by  him- 
self and  William  Longan  ;  in  other  respects  his  testimony 
was  substantially  the  same  as  that  of  William  Longan. 

Jacob  B.  Carpenter  testified  that  he  assigned  the  note 
and  mortgage  to  B.  Platte  Carpenter,  the  complainant 
below,  in  July,  1867 ;  that,  when  the  flour  and  wheat  were 
pledged  to  him,  it  was  understood  that  the  same  should  lay 
in  the  store  of  Williams  &  Miller  until  the  note  became  due, 
unless  [the  Longans  should  take  a  portion  thereof  to  the 
mountains,  and  in  that  event,  the  Longans  would  pay  to 
Williams  &  Miller  the  market  price  therefor  in  Denver, 
and  the  amount  so  paid  was  to  be  indorsed  on  the  note. 
This  witness  also  testified  as  to  the  circumstances  attending 
the  failure  of  Williams  &  Miller.  He  also  stated  that  he 
received  $1, 000  upon  the  assignment  of  the  note  and  mort- 
gage, and  that  he  never  received  any  of  the  proceeds  of  the 
sales  of  the  wheat  and  flour  nor  ordered  the  sale  of  it,  nor 
exercised  any  control  over  it  in  any  manner  whatever. 

There  was  other  testimony  corroborating  the  foregoing 
and  also  conflicting  testimony  as  to  the  tender  alleged  to 
have  been  made  by  the  respondent,  which  it  is  unnecessary 
to  refer  to.  An  assignment  of  the  mortgage  executed  by  J. 
B.  C.  was  given  in  evidence  and  also  the  promissory  note 
before  mentioned,  which  was  signed  by  Mahala  Longan 
and  Jesse  B.  Longan,  and  appeared  to  have  been  indorsed 
without  recourse  by  J.  B.  C. 

The  court  decreed  for  the  complainant  below,  and  found 
that  there  was  due  to  him  the  sum  of  $1,820,  being  the  full 
amount  of  the  note,  and  that  the  mortgage  premises  be  sold 
to  satisfy  the  same. 

Messrs.  Brown  &  Mechling,  for  appellant. 

Mr.  Alfeed  Say  re  and  Mr.  Daniel  Say  re,  for  appellee. 
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Belford,  J.  This  was  a  bill  in  chancery  to  foreclose  a 
mortgage  filed  by  the  appellee,  as  the  assignee  of  one  Jacob 
B.  Carpenter.  The  mortgage  was  given  to  secure  a  negoti- 
able note.  .  The  mortgage  bears  date  March  5th,  1867,  and 
is  payable  to  Jacob  B.  Carpenter  or  his  heirs  or  assigns, 
and  was  by  him  assigned  to  the  complainant  on  the  20th 
day  of  July,  1867.  The  assignment  was  properly  recorded 
on  the  7th  day  of  February,  1868.  The  defendant,  in  her 
answer,  denies  all  knowledge  of  the  assignment,  and  avers 
that  at  the  date  of  said  mortgage,  she,  in  addition  to  the 
said  mortgage  security,  delivered  to  the  said  Jacob  B. 
Carpenter,  as  collateral  and  further  security  for  the  pay- 
ment of  the  said  sum  of  money,  specified  in  said  note  and 
mortgage,  one  hundred  and  thirty  sacks  of  good  merchant- 
able wheat  flour,  then  of  the  value  of  $1,236,  and  seven 
thousand  five  hundred  pounds  of  wheat  of  the  value  of 
$450,  which  she  alleges  said  Carpenter  agreed  to  sell  and 
apply  to  the  payment  of  the  sum  due  him  on  said  note  and 
mortgage,  or,  if  not  sold,  to  be  returned  on  payment  or 
tender  of  payment  of  said  note  and  mortgage.  She  further 
charges  that  said  Carpenter  sold  said  flour  and  wheat,  and 
appropriated  the  sum  to  his  own  use,  and  refuses  to  account 
to  her  for  the  proceeds.  This  cause  has  been  ably  argued 
by  counsel,  and  has  received  great  consideration  from  this 
court  The  principle  involved  has  never  been  before  adju- 
dicated in  this  territory,  and  in  the  States  where  it  has 
received  judicial  notice  the  decisions  are  in  direct  conflict. 
It  is  claimed  by  the  appellee  that  the  note  secured  by  the 
mortgage  is  a  negotiable  note,  that  it  was  negotiated  before 
due,  and  that  the  assignee  being  a  bona  fide  purchaser  of 
the  note  without  notice,  took  it  and  the  mortgage  freed  and 
discharged  from  all  equities  and  defenses  that  existed  in 
favor  of  the  mortgagor  and  against  the  mortgagee.  There 
is  no  evidence  showing  that  B.  Platte  Carpenter  had,  before 
or  at  the  time  of  the  assignment  of  the  note,  any  knowledge 
of  the  wheat  and  flour  given  by  Mahala  Longan  as  further 
security  to  Jacob  B.  Carpenter. 

It  is  contended  by  the  appellant,  that,  having   taken 
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security  by  way  of  mortgage,  that  that  security  qualifies 
the  rights  of  the  mortgagee  and  those  claiming  under  him, 
and  that,  when  an  action  is  brought  to  foreclose  the  mort- 
gage, that  that  instrument,  together  with  the  note  secured 
thereby,  passes  into  the  category  of  obligations  to  which 
defenses  and  equities  may  attach  and  be  made  available  into 
whosesoever  hands  they  fall.  We  are  free  to  admit  that 
this  question  is  surrounded  with  great  difficulties,  and 
deeply  regret  that  no  settled  and  uniform  rule  exists  in  this 
country  on  the  subject  The  supreme  courts  of  Wisconsin, 
Michigan  and  Illinois,  so  far  as  we  have  been  able  to  dis- 
cover, are  the  only  courts  that  have  passed  upon  the  matter 
in  controversy.  In  Illinois,  the  rule  is  laid  down  as  claimed 
by  the  appellant  They  hold  there  that,  although  the  note 
secured  by  the  mortgage  is  negotiable,  still  it  is  open  to 
whatever  defenses  existed  against  the  mortgagee.  A  differ- 
ent rule  obtains  in  Wisconsin  and  Michigan.  Amid  this 
conflict  of  authorities,  we  feel  at  liberty  to  choose  our 
.  course,  and  shall  endeavor  to  follow  that  which,  in  our 
judgment,  is  recommended  by  the  better  reason.  What 
relation  does  a  mortgage  sustain  to  a  note  secured  by  it  I 
In  one  sense,  it  is  a  mere  incident  to  the  debt  He  who 
owns  the  note  owns  the  mortgage.  The  assignee  of  the  for- 
mer is  entitled  to  the  benefits  of  the  latter,  although  the 
assignee  did  not  know  of  its  existence.  Kyea  v.  Wood,  21 
V t  331.  But  it  must  be  borne  in  mind  that  these  principles 
are  the  outgrowth  of  equity,  and  equity  alone.  At  common 
law,  choses  in  action  were  not  assignable.  For  the  conven- 
ience of  commerce,  by  the  statute  of  Anne,  in  England,  cer- 
tain choses  in  action  were  made  assignable,  so  as  to  vest 
in  the  assignee  the  legal  title,  as  promissory  notes  or 
bills  of  exchange.  We  have  a  statute  to  the  like  effect, 
which  prescribes  that  any  promissory  note,  bill,  bond  or 
other  instrument  in  writing,  whereby  one  person  promises 
to  pay  another  any  sum  of  money  or  article  of  personal 
property,  or  sum  of  money  in  personal  property,  shall  be 
assignable  by  indorsement  thereon. 
The  mortgage,  to  foreclose  which  this  bill  was  filed,  was 
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given  to  secure  the  payment  of  a  promissory  note  which  was 
assigned  by  the  payee  and  mortgagee  to  the  complainant. 
This  was  in  equity  an  assignment  of  the  mortgage.  The 
note  was  assignable  by  the  statute,  but  the  mortgage  is  not 
nor  is  it  assignable  by  the  common  law.  The  assignee  of  a 
mortgage  has  no  remedy  upon  it  by  law,  except  it  be 
treated  as  an  absolute  conveyance,  and  the  mortgagee  con- 
vey the  premises  by  deed.  The  22d  section  of  the  statute, 
page ,  377  (Rerised  Statutes  of  Colorado),  provides  that  if 
default  be  made  in  the  payment  of  any  sum  of  money 
secured  by  the  mortgage  on  lands  and  tenements  duly  exe- 
cuted and  recorded,  it  shall  be  lawful  for  the  mortgagee,  his 
executors  or  administrators,  to  sue  out  a  writ  of  scire  facia*, 
etc.  Here  the  remedy  is  specifically  confined  to  the  mort- 
gagee, his  executors  or  administrators.  The  assignee  can- 
not proceed  at  law  and  sue  out  a  scire  facias.  To  avail 
himself  of  his  mortgage  security  he  is  driven  to  the  court  of 
chancery.  His  remedy  is  purely  equitable,  and  seeking 
equity  he  must  be  willing  to  do  equity.  He  who  buys  that! 
which  is  not  assignable  at  law,  relying  upon  a  court  of  J 
chancery  to  protect  and  enforce  his  rights,  takes  it  subjects 
to  all  infirmities  to  which  it  is  liable  in  the  hands  of  the! 
assignor,  and  the  reason  is,  that  equity  will  not  lend  itself  to  I 
deprive  a  party  of  a  right  which  the  law  has  secured  him,  if* 
such  right  is  intrinsically  j ust  in  itself.  ' '  Mortgages,"  says 
Chief  Justice  Caton,  in  Olds  v.  Cummings,  31  HI.  192,  "are 
not  commercial  paper.  It  is  not  convenient  to  pass  them 
from  hand  to  hand,  performing  the  real  office  of  money  in 
commercial  transactions  as  notes,  bills  and  the  like.  When 
one  takes  an  obligation  secured  by  a  mortgage,  relying 
upon  the  mortgage  as  security,  he  must  do  it  deliberately, 
and  take  time  to  inquire  if  any  reason  exists  why  it  should 
not  be  enforced.  While  he  n*ay  take  the  mere  promise  to 
pay  the  money  as  commercial  paper  and  depend  upon  the 
personal  security  of  the  parties  to  it,  it  may  be  said  to  be 
a  distinguishing  characteristic  of  commercial  paper,  that  it 
relies  upon  personal  security,  and  is  based  upon  personal 
credit    It  is  a  part  of  the  credit  system,  which  is  said 
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to  be  the  life  of  commerce,  which  requires  commercial 
investments  to  pass  rapidly  from  hand  to  hand.  Mort- 
gage securities  are  too  cumbersome  to  answer  these  ends. 
The  note  itself,  though  secured  by  a  mortgage,  is  still 
commercial  paper,  and  when  the  remedy  is  sought  upon 
this,  all  the  rights  incident  to  commercial  paper  will  be 
enforced  in  the  courts  of  law.  But  when  the  remedy  is 
sought  through  the  medium  of  the  mortgage ;  when  that  is 
the  foundation  of  the  suit,  and  the  note  is  merely  used  as  an 
incident  to  ascertain  the  amount  due  on  the  mortgage,  then 
the  courts  of  equity,  to  which  resort  is  had,  must  pause  and 
look  deeper  into  the  transaction  and  see  if  there  be  any 
equitable  reason  why  it  should  not  be  enforced.  He  who 
holds  a  note  and  also  a  mortgage  holds  in  fact  two  instru- 
ments for  the  security  of  the  debt ;  first,  the  note  with  its 
personal  security,  which  is  commercial  paper,  and  as  such 
may  be  enforced  in  the  courts  of  law,  with  all  the  rights 
incident  to  such  paper ;  and  the  other,  the  mortgage  with 
fsecurity  on  land,  which  may  be  enforced  in  the  courts  of 
equity,  and  is  subject  to  the  equities  existing  between  the 
parties.  The  right  of  an  assignee  to  set  at  defiance  a 
defense  which  could  be  made  against  the  assignor  is  an 
•arbitrary  statutory  right,  created  for  the  convenience  of 
commerce  alone,  and  must  rely  upon  the  statute  for  its  sup- 
port, and  is  not  fostered  and  encouraged  by  courts  of 
equity." 

This  doctrine,  so  clearly  enunciated  by  Chief  Justice 
Caton,  is  re-asserted  and  enforced  by  Chief  Justice  Walker 
in  the  case  of  Walker  v.  Dement,  42  HI.  273.  In  delivering 
the  opinion  in  this  latter  case  he  says,  that  while  the  pur- 
chaser of  a  note  before  maturity  without  notice  will  be 
protected  against  all  defenses  to  the  note,  still,  if  it  is  secured 
by  mortgage  or  other  collateral  security,  the  assignment  will 
not  cut  off  prior  equities  against  the  mortgage  or  collateral 
fund,  although  they  might  be  secret  and  latent  There  are 
many  cases  in  which  assignees  have  been  protected  against 
latent  equities  of  third  persons,  whose  rights  and  even  names 
do  not  appear  upon  the  face  of  the  mortgage,  and  the  reason 
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is,  that  it  is  the  duty  of  the  purchaser  to  inquire  of  the 
mortgagor  if  there  be  any  reason  why  it  should  not  be 
paid  ;  but  he  should  not  be  required  to  inquire  of  the  whole 
world  to  see  if  some  one  has  not  a  latent  equity  which 
might  be  interfered  with  by  his  purchase  of  the  mortgage, 
as  for  instance  a  cestui  que  trust 

In  the  case  of  Merry  v.  Sylburn,  2  Johns.  Ch.  441, 
Chancellor  Kent  said : 

"  It  is  a  general  and  well-settled  principle  that  the  assignee 
of  a  chose  in  action  takes  it  subject  to  the  same  equities  it 
was  subject  to  in  the  hands  of  the  assignor.  But  this  rule 
is  generally  understood  to  mean  the  equity  residing  in  the 
original  obligor  and  not  an  equity  residing  in  some  third 
person  against  the  assignor."  In  Westfall  v.  Jones,  23 
Barb.  10,  the  court  said : 

"Does  the  plaintiff,  being  a  bona  fide  purchaser  and 
assignee  of  the  bond  and  mortgage,  stand  in  any  better 
condition  than  the  person  from  whom  he  derived  his  title  I 
It  is  a  well-settled  principle  that  the  assignee  of  a  chose  in 
action  takes  it  subject  to  all  equities  which  existed  against 
it  in  the  hands  of  the  assignor."  The  same  rule  is  laid 
down  in  Pennsylvania  in  Mott  v.  Clark,  9  State,  399,  and  in 
Prior  v.  Wood,  31  Penn.  St.  It  may  be  objected  to  these 
decisions,  that  the  mortgage  in  each  of  the  cases  was 
given  to  secure  a  bond,  and  that  the  bond  having  no  com- 
mercial character,  the  party  taking  an  assignment  would, 
as  a  matter  of  course,  take  the  mortgage  burdened  with 
infirmities  which  the  statute  prescribes  shall  not  apply  to 
negotiable  notes  transferred  before  due. 

These  cases  are  made  to  .rest  on  another  and  different 
ground,  namely,  that  the  proceeding  was  on  the  mortgage 
itself,  and  there  being  no  express  statutory  provision  author- 
izing the  assignment  of  the  mortgage.  But  it  may  be  urged 
that  the  mortgage  is  accessory  to  the  note,  that  it  is  attached 
to  it,  and  being  so  attached,  it  is,  and  must  remain,  insepar- 
able. This  is  true  as  long  as  both  instruments  remain  in 
the  hands  of  the  mortgagor.  But  when  he  assigns  the  note 
there  is  in  law  a  separation.    The  assignee  can  take  his  note 
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into  a  court  of  law  and  recover  a  judgment  upon  it,  but  he 
cannot  take  the  mortgage  there ;  he  cannot  claim  the  benefit 
of  it  there.  He  is  confined  simply  to  his  remedy  on  the 
note.  Whatever  judgment  he  recovers  is  purely  a  personal 
one.  He  will  not  be  heard  to  say  that  the  maker  of  the 
note  pledged  a  special  fund,  out  of  which  the  debt  must  be 
satisfied.  The  court  could  reply,  and  with  reason,  what- 
ever your  rights  may  be  in  equity,  one  thing  is  certain, 
there  is  no  law  authorizing  your  assignor  to  transfer  to  you 
the  mortgage.  It  does  not  follow  you  into  this  court 
How  is  it  when  he  brings  his  action  on  the  mortgage  in  a 
court  of  equity  ?  Then  the  mortgage  is  the  foundation  of 
the  suit,  and  the  remedy  sought  is  the  foreclosure  of  the 
equity  of  redemption.  The  note  is  used  to  compute  the 
amount ;  it  has  no  other  office  to  perform.  The  mortgage 
in  one  sense,  and  in  an  important  one  too,  has  a  character 
of  its  own.  If  one  holds  a  note,  against  which  the  statute 
of  limitations  has  run,  and  also  a  mortgage  or  pledge  of 
real  or  personal  property  to  secure  it,  he  cannot  sue  on  the 
note,  but  he  can  take  and  hold  possession  of  the  properly, 
and  sell  it  if  it  be  personal  property,  with  proper  precau- 
tions, and  if  real  property,  he  can  have  a  bill  in  equity  to 
foreclose  his  mortgage,  and  if  his  lien  fails  to  pay  the  whole 
of  his  debt,  he  loses  the  remainder,  because  he  can  have 
no  action  upon  it,  although  he  may  have  proper  process 
founded  upon  the  debt  and  security  to  establish  his  lien 
and  make  it  available  in  the  payment  of  his  debt  A  mort- 
gage may  be  enforced  so  long  as  it  is  available,  although 
the  debt  secured  by  it  is  barred  by  the  statute  of  limitations. 
Parsons  on  Contracts,  vol.  2,  379 ;  20  Mo.  482- ;  Angell  on 
Limitations,  77,  78.  It  is  also  well  established  that,  if  a 
legal  tender  is  made  of  money  due  on  a  bond  and  mortgage 
to  the  mortgagee,  or  his  assignee  or  attorney,  which  is  re- 
fused, the  land  is  discharged  from  the  mortgage  though  the 
debt  remains.  Jackson  v.  Bowers,  18  Johns.  110 ;  6  Hill, 
66 ;  21  Wend.  467 ;  and  26  id.  541.  Does  not  this  indicate 
that  the  mortgage  and  the  instrument  which  it  secures  have 
separate  and  independent  characters 1    This  is  sufficient  to 
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show  that  it  has  a  character  of  its  own.  But  it  may  be 
urged,  if  this  had  been  an  action  at  law  on  the  note  itself, 
that  the  assignee  could  not  have  been  chargeable  with 
equities  or  defenses,  which  might  have  existed  against  the 
same  in  the  hands  of  the  assignee  or  original  payee,  and  of 
which  the  complainant  was  ignorant  at  the  time  of  assign- 
ment, and  that  it  being  commercial  paper  he  fcould  have 
obtained  judgment  for  the  full  amount  expressed  in  the 
note,  and  on  execution  this  same  land  described  in  the  mort- 
gage might  have  been  levied  on  and  sold  to  satisfy  the 
same.  Admitting  this  to  be  true,  yet  in  this  case  the  pur- 
chaser of  the  land  under  the  sale  would  hold  it  subject  to 
the  mortgagor's  right  of  redemption.  Thornton  v.  Peggy 
24  Mo.  247.  There  is  a  reason  why  in  an  action  on  the  note 
he  would  be  entitled  to  recover  the  full  amount,  namely,  a 
court  of  law  cannot  take  cognizance  of  equities  that  in  a 
court  of  chancery  would  not  only  be  recognized  but  rigor- 
ously enforced.  The  books  are  full  of  cases  where  a  judg- 
ment has  been  rendered  in  a  law  court  against  a  defendant 
one  day  and  the  same  judgment  enjoined  by  a  court  of 
chancery  the  next. 

It  is  true  that  the  principles  governing  and  controlling  a 
court  of  chancery  are  as  fixed  and  certain  as  are  those 
which  control  a  court  of  law,  and  one  of  those  principles 
governing  a  court  of  chancery  is,  that  he  who  invokes  its 
equitable  powers  must  be  ready  to  do  equity.  But  this 
discussion  has  already  been  protracted  to  a  sufficient  length. 
What  was  the  equity  of  the  mortgagor  in  this  case  ?  What 
relation  did  Jacob  B.  Carpenter  sustain  to  the  wheat  and 
flour  received  by  him  as  security  in  addition  to  the  mort- 
gage, and  how  far  is  the  complainant  affected  thereby  f 
We  think  it  was  a  pledge.  The  contract  of  pledge  is  a  bail- 
ment or  delivery  of  goods  and  chattels  of  one  man  to 
another,  to  be  holden  as  a  security  for  the  payment  of  a 
debt  or  the  performance  of  an  engagement,  and  upon  the 
express  or  implied  understanding  that  the  thing  deposited 
is  to  be  restored  to  the  owner  as  soon  as  the  debt  is  dis- 
charged or  the  engagement  has  bees  fulfilled.    The  con- 
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tract  is  to  be  distinguished  from  the  contract  of  hypotheca- 
tion by  the  transfer  of  the  possession  or  the  delivery  of  the 
thing  intended  to  be  charged  to  the  creditor,  and  from  the 
contract  of  mortgage  by  the  absence  of  a  transfer  of  the 
ownership  and  right  of  property  thereof  in  the  premises 
during  the  continuance  of  the  trust  If  the  thing  intended 
to  be  burdened  with  the  debt  or  charge  remains  in  the  pos- 
session and  under  the  disposition  of  the  owner,  there  is  no 
pledge.  By  a  pledge,  therefore,  of  the  goods  and  chattels 
the  right  of  possession  is  altered,  but  not  the  right  of  prop- 
erty. Was  the  wheat  and  flour  in  the  possession  and 
under  the  control  of  Jacob  B.  Carpenter  1  He  had  the 
receipt  of  the  warehousemen  for  it.  Mahala  Longan  could 
not  have  conveyed  the  same  to  any  one  freed  and  discharged 
from  his  lien  upon  it.  Miller  &  Williams,  the  warehouse- 
men, were  liable  to  him,  on  their  receipt,  for  the  amount 
expended  on  it.  If  any  one  had  carried  away  and  con- 
verted the  wheat  to  his  own  use,  Carpenter  could  have 
maintained  an  action  for  it,  and  the  production  of  the 
receipt  in  evidence  would  have  been  proof  of  his  title. 
Part  of  this  wheat  and  flour,  while  in  the  possession  and 
under  the  control  of  Jacob  B.  Carpenter,  and  before  the 
assignment  of  the  note,  was  sold,  and  the  money  paid  to 
Miller  &  Williams,  his  depositaries.  He  recognized  them 
as  his  agents  by  accepting  their  receipt,  and  the  money  paid 
by  them  for  the  wheat  and  flour  sold  was  equally  under  his 
control,  and  could  have  been  collected  by  him.  If  he  failed 
to  apply  this  money  on  the  payment  of  the  note  and  mort- 
gage, and  allowed  it  to  remain  in  their  hands  until  it  was 
dissipated  and  squandered,  he  must  suffer  the  loss,  not 
Mahala  Longan,  who  had  no  right  to  the  possession  of  it 
And  if,  in  an  action  by  Jacob  B.  Carpenter,  Mahala  Lon- 
gan would  have  been  entitled  to  recoup  the  amount  of 
tmoney  paid  to  Miller  &  Williams  for  the  wheat  pledged, 
cunder  the  rule  we  have  announced  in  this  opinion,  his 
4  assignee  stands  in  no  better  position,  and  this  money,  so 
paid,  must  operate  as  a  satisfaction,  pro  tanto,  of  the  note 
and  mortgage.    As  to  the  wheat  and  flour  that  remained  in 
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the  hands  of  Miller  &  Williams  at  the  time  of  the  assign- 
ment of  the  note  to  the  present  complainant,  we  express  no 
opinion  further  than  to  say,  that  it  never  passed  to  B. 
Platte  Carpenter,  and  that,  if  any  liability  attaches  to  any 
one,  it  must  be  to  Jacob  B.  Carpenter,  and  on  his  liability 
we  purposely  refrain  from  expressing  any  opinion. 

For  the  failure  of  the  court  below  to  allow  credit  on  the 
mortgage  for  the  wheat  sold  prior  to  the  assignment  of  the 
note,  this  case. must  be  remanded  and  reversed.  It  is 
accordingly  reversed,  with  costs,  for  further  proceedings  in 
accordance  with  this  opinion. 

Hallett,  C.  J.,  dissenting.  Mahala  and  Jesse  B.  Longan 
made  their  negotiable  promissory  note  of  date  March  5, 
1867,  payable  to  J.  B.  Carpenter  six  months  after  date.  To 
secure  this  note  Mahala  Longan  mortgaged  to  J.  B.  Carpen- 
ter certain  lands  in  Jefferson  county,  and  the  note  and  mort- 
gage having  been  assigned  to  the  appellee  before  the  matu- 
rity of  the  note,  this  bill  was  filed  to  foreclose  the  mort- 
gage. 

The  defense  set  up  by  the  appellant  in  her  answer  is,  that 
at  the  time  the  note  and  mortgage  were  given  she  pledged 
to  J.  B.  Carpenter  certain  wheat  and  flour,  and  that  at  the 
maturity  of  the  note  she  tendered  the  amount  due  upon  it 
-at  the  Colorado  National  Bank,  where  it  was  left  for  collec- 
tion, and  demanded  the  note  and  mortgage,  as  well  as  the 
wheat  and  flour. 

The  answer  was  put  in  without  oath,  the  verification  being 
waived  by  the  complainant  in  his  bill  according  to  the  stat- 
ute, and  therefore  evidence  is  required  to  support  its  aver- 
ments. In  the  first  place  it  is  to  be  observed,  that  the  evi- 
dence does  not  support  the  allegation  that  the  appellant 
gave  to  J.  B.  Carpenter  the  wheat  and  flour  as  security  for 
the  payment,  but  shows  on  the  other  hand,  that  this  wheat 
and  flour  was  pledged  by  William  and  Jesse  B.  Longan.  It 
is  true  that  William  Longan  testifies  that  the  appellant  gave 
the  personalty  as  additional  security,  but  this  statement  is 
overborne  by  the  other  testimony  in  the  case.  Upon  the 
Vol.  L— 38 
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whole  testimony  it  appears  that  William  and  Jesse  B.  Lon- 
gan  were  the  owners  of  the  flour  and  wheat,  and  at  the  time 
the  note  was  made  the  property  was  in  the  warehouse  of 
Williams  &  Miller,  where  it  had  been  placed  for  safe-keep- 
ing. William  and  Jesse  B.  Longan  had  previously  obtained 
a  loan  upon  the  same  property,  and  as  the  greater  part  of 
the  money  obtained  from  Carpenter  was  to  be  applied  to 
the  payment  of  this  pre-existing  indebtedness,  the  same 
property  was  at  first  offered  as  security  for  the  note  in  this 
case.  This  security  being  refused  by  Carpenter,  the  mort- 
gage in  this  case,  together  with  the  pledge  of  the  personal 
property,  was  offered  as  security  for  the  note  and  accepted. 
Jesse  B.  Longan  testifies  that  he  gave  the  personalty  to  Car- 
penter as  security  for  the  note,  and  that  the  money  was  bor- 
rowed for  himself  and  his  brother.  The  whole  testimony 
shows  that  Mahala  Longan  became  a  party  to  the  transaction 
for  the  purpose  of  mortgaging  her  real  estate  to  secure  the 
payment  of  the  money  borrowed  by  her  sons,  that  she  was 
not  the  owner  nor  was  she  in  possession  of  the  personal  prop- 
erty, and  that  the  latter,  if  pledged  at  all,  was  pledged  by 
the  sons  and  not  by  the  mother.  Hence  it  is  not  true,  as 
alleged  in  the  answer,  that  the  appellant  gave  to  J.  B.  Car- 
penter personal  property  as  security  for  this  note,  and  the 
proof  failing  to  support  the  allegation,  the  defense  must  be 
rejected.    Gresley's  Eq.  Ev.  232. 

Accepting  these  facts  as  if  they  were  well  pleaded,  and 
assuming,  what  is  by  no  means  clear  upon  the  evidence,  that 
the  amount  due  upon  the  note  was  tendered  at  its  matu- 
rity, how  was  the  appellant  entitled  to  demand  the  posses- 
sion of  the  personalty  upon  the  payment  of  the  note? 
Surely  upon  the  extinguishment  of  the  note  the  properly 
would  revert  to  the  pledgors,  William  and  Jesse  B.  Lon- 
gan, and  the  appellant  would  be  no  more  entitled  to  the 
possession  then  than  before  the  pledge  was  made. 

Again,  the  rule  which  makes  the  assignment  of  a  mort 
gage  subject  to  the  equities  existing  between  the  mortgagor 
and  mortgagee  is  expressly  confined  to  such  equities  only, 
and  cannot  be  extended  to  equities  existing  between  the 
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mortgagee  and  third  parties.  James  v.  Morey,  2  Cowen, 
297. 

In  this  case  the  personalty  was  pledged  by  Wm.  and 
Jesse  B.  Longan,  and  whatever  their  rights  against  J,  B. 
Carpenter,  the  appellant  is  a  stranger  to  them.  This  doc- 
trine is  recognized  by  the  court  in  this  case,  but  I  do  not 
perceive  that  any  attempt  has  been  made  to  apply  it.  It  is 
true  that  there  is  evidence  in  the  record  tending  to  prove  an 
agreement,  respecting  the  wheat  and  floor,  between  the 
pledgors  and  the  pledgee,  to  the  effect  that  the  property 
might  be  sold  to  the  pledgors  by  the  warehousemen  and  the 
proceeds  applied  to  the  payment  of  the  note,  and,  also,  that 
some  of  the  property  was  sold  according  to  this  agreement. 
If  J.  B.  Carpenter  was  responsible  for  the  money  thus 
received,  probably  this  was  a  payment  upon  the  note  which, 
according  to  the  view  of  my  brethern,  would  inure  to  the 
benefit  of  the  appellant.  But  conceding  this,  the  appellant 
should  have  set  up  the  payment  in  her  answer.  She  has 
pleaded  a  tender  of  the  whole  amount  due  upon  the  note, 
and  complains  that  the  pledged  property  and  the  note  and 
mortgage  were  not  surrendered  to  her  when  the  tender  was 
made,  and  to  this  defense  she  must  be  confined.  If,  under 
such  an  answer,  a  party  may  show  payment,  every  other 
defense  is  equally  open,  and  the  rule  which  requires  corre- 
spondence between  proof  and  allegation  may  as  well  be 
annulled. 

I  come  now  to  consider,  whether  the  innocent  holder  of 
negotiable  paper  secured  by  mortgage  may  recover  upon 
the  mortgage  the  amount  due  upon  the  note  in  his  hands,  or 
is  limited  to  the  amount  which  might  be  recovered  by  the 
mortgagee  if  the  suit  were  instituted  by  him.  Upon  this 
question  there  is  some  conflict  of  opinion,  but  I  think  that 
the  weight  of  authority  and  the  better  reason  are  opposed 
to  the  views  of  my  brethren  in  this  case,  and  therefore  I 
reluctantly  proclaim  my  dissent  from  the  opinion  of  the 
court. 

The  nature  of  a  mortgage  and  its  relations  to  the  indebted- 
ness it  is  intended  to  secure  are  pretty  well  understood  at 
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this  day,  and  do  not  demand  much  discussion.    In  Martin 
v.  Mowlin,  2  Burr,  978,  Lord  Mansfield  said : 

"  A  mortgage  is  a  charge  upon  the  land,  and  whatever 
will  give  the  money  will  carry  the  estate  in  the  land  along 
with  it  to  every  purpose.  The  estate  in  the  land  is  the  same 
thing  as  the  money  due  upon  it." 

So,  also,  Kent,  C.  J.,  in  Jackson  v.  WiUardy  4  Johns. 
43: 

"  Until  foreclosure,  or,  at  least,  until  possession  taken, 
the  mortgage  remains  in  the  light  of  a  chose  in  action.  It  is 
but  an  incident  to  the  debt,  and  in  reason  and  propriety  it 
cannot  and  ought  not  to  be  detached  from  its  principal. 
The  mortgage  interest,  as  distinct  from  the  debt,  is  not  a  fit 
subject  of  assignment  It  has  no  determinate  value.  If  it 
should  be  assigned,  the  assignee  must  hold  its  interest  at 
the  will  and  disposal  of  the  creditor  who  holds  the  bond. 
Accessor  ium  non  ducit  sed  sequiter  principale." 

To  the  same  effect  are  all  the  authorities  and  no  one  can 
now  be  found  to  question  the  doctrine  that  a  mortgage  is  a 
t  mere  incident  to  the  indebtedness  it  is  intended  to  secure, 
/inseparable  from  it  and  incapable  of  existence  without  it. 
It  is  a  truism  of  the  law  that  a  mortgage  £  a  security  for 
indebtedness  accompanying  the  latter  through  all  hands, 
and  ultimately  sharing  the  same  fate.  This  rule  which 
identifies  the  security  with  the  indebtedness  in  my  opinion 
requires,  that  the  remedy  upon  the  security  shall  be  co- 
extensive with  the  demand.  When  this  is  denied  the 
mortgage  is  divested  of  its  character  as  a  security  to  the 
extent  of  such  denial.  By  the  mortgage  contract  a  lien  is 
given  upon  property  for  the  payment  of  certain  indebted- 
ness, and  if  the  indebtedness  be  withdrawn  from  the  lien,  or 
if  the  existence  of  the  lien  be  denied  for  causes  dehors  the 
mortgage,  that  instrument  is  divested  of  its  essential  quality 
in  the  face  of  its  express  provisions.  That  is  no  security 
for  indebtedness  which  will  not  come  up  to  the  point  of 
contributing  to  its  payment,  and  a  mortgage  intrinsically 
good,  which  falls  short  of  the  measure  of  its  principal,  is  a 
paradox  unknown  to  the  law.    To  illustrate,  let  us  look  for 
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a  moment  at  the  present  case.  A  negotiable  note  secured 
by  mortgage  was  indorsed  to  appellee  before  maturity  upon 
a  valuable  consideration.  It  does  not  appear  that  the 
pledged  property  was  delivered  to  appellee,  or  that  he  had 
any  knowledge  of  it,  so  that  no  notice  need  be  taken  of 
that  feature  of  the  case.  Neither  law  nor  equity  will  deny 
to  the  appellee,  as  a  bona  fide  holder  for  value,  the  full 
amount  of  the  note  when  that  instrument  is  presented.  But 
it  is  said,  that  the  action  being  to  foreclose  the  mortgage, 
the  amount  of  the  note  must  be  diminished  by  the  sum 
received  by  the  payee  or  his  agents  before  file  assignment 
to  appellee.  The  mortgage  is,  in  itself,  valid  and  effectual, 
according  to  its  legal  character  as  a  security  for  the  indebted- 
ness evidenced  by  the  note.  The  note  is  intrinsically  good, 
and,  in  the  hands  of  the  appellee,  constitutes  a  demand 
against  the  appellant,  for  the  amount  expressed  upon  it* 
face.  Each  instrument  is  perfect  in  itself,  the  one  as  a 
demand  against  appellant,  the  other  as  security  for  thai 
demand,  and  yet  when  united,  and  a  remedy  to  enforce  the 
lien  is  sought,  the  security  of  the  mortgage  is  denied  as  to 
a  portion  of  that  demand.  In  other  words,  the  mortgage 
has  ceased  to  be  a  security  as  to  part  of  the  indebtedness 
evidenced  by  the  note,  its  express  provisions  to  the  contrary 
notwithstanding.  It  appears  to  me  that  the  mortgage 
having  been  made  as  a  security  for  the  payment  of  the 
note,  it  ought  to  stand  as  a  security  for  the  whole  note, 
extinguishable  only  upon  payment,  of  the  whole  amount 
recoverable  upon  it.  Any  other  view  is  opposed  to  the 
rule  which  unites  the  mortgage  to  the  indebtedness  in- 
separably and  gives  them  a  common  existence. 

In  this  connection  I  will  ask  attention  to  the  language  of 
the  supreme  court  of  Wisconsin  upon  this  subject. 

"  The  doctrine  that  an  assignee  can  enforce  the  mortgage 
for  no  more  than  is  justly  and  actually  due  between  the 
mortgagor  and  the  mortgagee  had  its  origin  at  a  time  when 
the  practice  of  giving  mortgages  as  collateral  security  for 
the  payment  of  negotiable  paper  was  wholly  unknown,  and 
was  made  to  rest  upon  the  ground  that  such  would  be  the 
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rule  adopted  in  a  suit  at  law,  upon  the  covenant  or  bond  to 
which  the  mortgage  was  collateral,  and  the  assignee  should 
stand  no  better  in  equity  than  at  law.  Ther  reason  of  the 
rule  being,  that  because,  in  a  suit  at  law  for  the  use  of  the 
assignee  upon  the  bond  or  covenant  to  collect  the  debt,  a 
recovery  cannot  be  had  for  a  greater  sum  than  is  actually 
due  from  the  mortgagor  to  the  mortgagee,  and  therefore  no 
more  shall  be  recovered  in  equity  in  an  action  to  foreclose 
the  mortgage,  or  that  the  parties  as  to  rights  and  remedies 
shall  stand  upon  the  same  footing  in  both  courts ;  it  fol- 
lows, as  a  logical  conclusion,  that  when  the  nature  of  the 
instrument  evidencing  the  debt  and  the  circumstances  of  the 
transfer  are  such,  that  in  a  suit  at  law  upon  it  against  the 
mortgagor  the  assignee  can  enforce  its  payment  regardless 
of  any  equities  existing  between  the  mortgagor  and  mort- 
gagee, he  should  have  the  same  rights  and  remedy  in 
equity.  The  reason  of  the  rule  ceasing  in  the  case  of 
negotiable  securities  transferred  before  maturity  and  without 
notice*  the  rule  also  ceases.  The  debt  is  the  principal  thing, 
the  mortgage  the  incident,  the  transfer  of  the  debt  carries 
with  it  the  mortgage.  It  is  the  debt  which  gives  character 
to  the  mortgage  and  fixes  the  rights  and  remedies  of  the 
parties  under  it,  and  not  the  mortgage  which  determines  the 
nature  of  the  debt"  Croft  v.  Bunster,  9  Wis.  509.  See, 
also,  Button  v.  Joes,  5  Mich.  519 ;  Reeves  v.  Scully, 
Walker's  Ch.  248. 

Another  consideration  of  great  weight  ought  not  to  pass 
unnoticed.  It  is  conceded  that  the  appellee  may  recover 
in  an  action  at  law,  upon  this  note,  that  portion  of  his 
demand  which  is  denied  to  him  in  this  proceeding.  It  was 
said  by  Hosmer,  C.  J.,  in  Clark  v.  Beach,  6  Conn.  159: 
"  The  equitable  doctrine  concerning  the  rights  of  mortgagor 
and  mortgagee  has  gradually  been  naturalized  in  the  com- 
mon-law code,  and  by  the  adoption  of  principles  long 
established  in  chancery,  and  tenaciously  adhered  to,  the 
suitors  are  not  driven  from  one  bar  by  increased  litigation 
and  expense  to  obtain  infallible  relief  at  another." 

The  policy  of  the  law  here  defined  has  not,  I  think,  been 
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heeded  in  this  case.  The  appellant  is  protected  from  the 
payment  of  a  portion  of  the  appellee's  demand,  to  which  she 
must  hereafter  respond  in  a  court  of  law,  while  the  appellee 
is  driven  from  this  bar  by  increased  litigation  and  expense 
to  obtain  infallible  relief  at  another.  The  case  of  Olds  v. 
Camming*,  31  111.  188,  is  the  authority  upon  which  the 
decision  of  this  court  is  based,  and  that  case  is  grounded 
upon  the  assumption  that  a  foreclosure  suit  is  brought 
upon  a  mortgage  only.    The  court  in  that  case  say : 

"The  note  itself,  though  secured  by  a  mortgage,  is  still 
commercial  paper,  and  when  the  remedy  is  sought  upon 
that,  all  the  rights  incident  to  commercial  paper  will  be 
enforced  in  the  courts  of  law.  But  when  the  remedy  is 
sought  through  the  medium  of  the  mortgage,  when  that  is 
the  foundation  of  the  suit,  and  the  note  is  merely  used  as  an 
incident  to  ascertain  the  amount  due  upon  the  mortgage, 
then  the  courts  of  equity  to  which  resort  is  had  must  pause 
and  look  deeper  into  the  transaction,  and  see  if  there  be  any 
equitable  reason  why  it  should  not  be  enforced." 

Upon  this  I  submit  that  a  foreclosure  is  founded  upon  the 
indebtedness  as  well  as  the  mortgage.  A  court  of  equity 
will  not^  and  in  the  nature  of  things  cannot,  permit  a  mort- 
gagee to  recover  unless  he  is  the  holder  of  the  indebtedness 
secured  by  the  mortgage.    1  Hill,  on  Mori,  ch.  11,  §  5. 

Whether  the  proceeding  be  at  law  or  in  equity,  the 
indebtedness  is  the  principal  thing,  for  both  remedies  are 
designed  to  enforce  payment  of  the  money.  I  concede  that 
the  remedy  at  law  is  upon  the  note  alone,  but  it  is  equally 
plain  that  the  suit  in  equity  is  founded  upon  the  note  and 
mortgage,  and  that  each  is  essential  to  the  right  of  recovery. 
The  indebtedness  is  the  incumbrance  and  the  mortgage  is 
the  means  by  which  the  incumbrance  is  attached  to  the 
estate.  If  either  be  removed,  there  is  nothing  remaining 
upon  which  the  court  can  act.  In  a  proceeding  to  foreclose 
a  mortgage  it  is  the  duty  of  the  court  to  ascertain  the 
amount  of  the  indebtedness,  as  well  as  to  enforce  the  lien 
upon  the  mortgaged  property  for  its  payment,  and  while 
the  mortgage  will  show  the  lien  it  is  rarely  evidence  of  the 
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indebtedness.  Sometimes  a  covenant  for  the  payment  of 
the  money  is  inserted  in  the  mortgage,  but  usually  a  bond, 
note  or  other  separate  instrument  is  executed  for  the  pur- 
pose of  showing  the  amount  of  the  indebtedness.  Where 
the  indebtedness  is  evidenced  by  a  separate  instrument  a 
court  of  equity  is  as  much  bound  to  give  effect  to  that  instru- 
ment as  to  the  mortgage.  In  this  case  the  note  is  evidence 
of  the  amount  of  the  indebtedness  just  as  the  mortgage  is 
evidence  of  a  lien  upon  certain  property  for  the  payment 
of  that  indebtedness,  and  the  court  is  bound  to  give  effect 
to  the  first  as  well  as  the  second.  The  note  is  the  legal  and 
unquestionable  evidence  of  the  indebtedness  as  the  mort- 
gage is  evidence  of  the  lien,  and  each  according  to  its  office 
determines  the  rights  of  the  parties.  It  is  impossible  to  say 
that  there  is  any  thing  due  upon  the  mortgage  disconnected 
from  the  note  for  the  reason  that  the  note  alone  determines 
the  amount  of  the  indebtedness. 

The  supreme  court  of  Illinois  say  that  the  note  is c  'merely 
used  as  an  incident  to  ascertain  the  amount  due  upon  the 
mortgage,"  but  it  is  plain  that  no  such  use  was  made  of 
the  note  in  that  case.  The  note  called  for  the  amount 
expressed  upon  its  face,  but  the  court  refused  to  recognize 
the  demand.  The  mortgage  referred  to  the  note  as  the 
standard  of  indebtedness,  but  the  court  rejected  the  note  in 
violation  of  the  express  language  of  the  mortgage.  And 
this  was  done  for  the  avowed  purpose  of  protecting  the 
mortgagor  from  making  payment  to  the  innocent  holder  of 
negotiable  paper.  I  am  not  able  to  perceive  that  the  former 
occupies  a  higher  position  in  a  court  of  equity  than  the  lat- 
ter, or  that  there  is  any  reason  for  setting  aside  the  rules  of 
law  applicable  to  commercial  paper  in  cases  of  this  kind. 

The  opinion  of  that  court  as  well  as  that  announced  by 
this  court  is  open  to  other  criticism,  but  I  think  that  I  have 
shown  that  the  ruling  of  the  district  court  was  correct,  and 
that  the  decree  of  that  court  should  be  affirmed. 
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Machettb  v.  Wakless. 

Verdict  on  issue*  in  trover  and  replevin — sufficiency.  Issues  upon  plea  of 
non-detinet  and  property  in  defendant  in  replevin,  and  upon  plea  of  not 
guilty  in  trover,  are  not  determined  by  a  verdict  of  guilty. 

CoBflTBUGTiOK  of  MOBTGAGR  must  be  such  as  will  give  effect  to  the  whole  instru- 
ment. A  mortgage  in  terms  defeasible  upon  payment  of  a  note  for  $100, 
but  which,  by  another  clause,  appears  to  have  been  intended  as  a  security 
for  past  indebtedness,  will  be  construed  so  as  to  bring  the  clause  relating 
to  past  indebtedness  within  the  terms  of  the  defeasance. 

Mobtoaoe  —  description  of  indebtedness.  A  mortgage  given  to  secure  all  past 
indebtedness  due  and  owing  from  the  mortgagor  to  the  mortgagee  contains 
a  sufficient  description  of  the  indebtedness. 

Practice  —  objection  to  evidence  must  be  made  at  the  trial.  Objections  to 
evidence  cannot  be  presented  for  the  first  time  in  this  court. 

Rrfuevtk  bt  mortgagee  of  chattels — evidence  of  indebtedness.  A  mortgagee 
of  chattels  may  proceed  against  the  mortgaged  property  while  he  holds 
any  portion  of  the  indebtedness  secured  by  the  mortgage,  and  in  replevin 
for  such  chattels  it  is  sufficient  for  him  to  show  that  he  holds  some  portion 
of  the  indebtedness  secured  by  the  mortgage. 

In  an  action  of  replevin  by  a  mortgagee  to  recover  possession  of  the  chattels 

m  mortgaged,  the  defendant  cannot  defeat  the  action  by  showing  that  a 

portion  of  the  indebtedness  mentioned  in  the  mortgage  has  been  paid. 

Replevin — defense  arising  after  suit  brought.  In  replevin  by  a  mortgagee 
to  recover  possession  of  the  mortgaged  chattels,  the  defendant  cannot 
defeat  the  action  by  showing  that  a  portion  of  the  indebtedness  was 
paid  after  suit  brought. 

Chattel  mortgage  must  be  executed  according  to  statute.  A  chattel  mort- 
gage, which  does  not  provide  that  the  property  shall  remain  in  the  possession 
of  the  mortgagor,  and  which  is  not  executed  according  to  the  statute  (Rev. 
Btat,  chap.  14, 102),  cannot  be  received  in  evidence. 
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Appeal  from  District  Court,  Arapahoe  County. 

At  the  trial,  George  F.  Wanless  testified :  That  he  was 
agent  for  the  plaintiff  below,  and  authorized  to  make 
advances  to  one  Goff,  who  occupied  plaintiff's  farm  ;  that 
he  took  a  mortgage  from  Goff  to  the  plaintiff  on  one-half  of 
Goff's  crop,  to  secure  such  advances  ;  that,  on  going  to  the 
plaintiff's  farm  one  day,  he  found  tfce  defendant  below 
removing  the  grain  ;  that  he  told  defendant  of  the  mortgage 
to  plaintiff,  and  claimed  the  grain  and  forbid  the  removal 
of  it ;  that  Machette,  the  defendant,  answered,  that  he  did 
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not  intend  to  give  up  the  grain,  and  thereafter  secreted  it, 
and  refused  to  tell  where  it  was ;  that  the  grain  was  found 
and  replevied  under  the  writ ;  that  Machette  stated  that  he 
was  aware  of  plaintiff's  mortgage ;  that  Goff  told  witness, 
about  a  week  before  the  grain  was  threshed,  that  he  would 
not  thresh  for  some  weeks  yet ;  that  the  grain  was  grown 
upon  plaintiff's  farm  in  the  summer  of  1807;  that  the 
advances  made  for  plaintiff  by  witness  were  made  at  differ- 
ent times ;  that  the  last  advance  was  $100 ;  was  made  in 
June,  1867. 

Cross-examination :  Witness  identified  a  note  taken  by 
him  from  Goff  at  the  time  the  mortgage  was  executed,  and 
stated  that  it  was  paid  at  maturity  by  Machette,  the  defend- 
ant Witness  also  stated :  "I  had  advanced  Goff  money 
before  that,  horses,  etc.  1  had  made  advances  and  so  had 
my  brother,  and  I  took  this  mortgage  to  secure  all  of  his 
indebtedness  to  my  brother.  I  did  not  then  know  what  or 
how  much  my  brother  had  advanced,  or  how  much  I  had 
advanced  in  all,  and  therefore  only  specified  particularly 
this  note  in  the  mortgage  ;  Machette  paid  me  this  note  on 
the  day  it  was  due,  I  think  it  was  after  this  suit  was 
brought." 

Plaintiff  then  offered  a  chattel  mortgage  from  Goff  to  him- 
self, dated  July  6,  A.  D.  1867,  and  two  notes  from  Goff  to 
himself,  one  dated  December  1,  1866,  for  $616,  payable  one 
day  after  date,  another  dated  October  15,  A.  D.  1866,  for 
$500,  payable  eight  months  after  date.  The  consideration 
expressed  in  the  mortgage  was  $500,  and  the  defeasance  was 
as  follows : 

"  Provided,  nevertheless,  that  if  the  said  party  of  the  first 
part,  his  heirs,  executors  or  administrators,  shall  well  and 
truly  pay  to  the  party  of  the  second  part,  his  executors, 
administrators  and  assigns,  for  the  redemption  of  the  above 
bargained  goods  and  chattels,  the  just  and  fall  sum  of  $100, 
on  or  before  the  fifteenth  day  of  September,  A.  D.  1867, 
with  interest  on  the  same,  according  to  the  tenor  and  effect 
of  a  certain  promissory  note,  given  by  the  said  party  of  the 
first  part  to  the  said  party  of  the  second  part,  bearing  even 
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date  with  this  deed,  then  these  presents  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue,  and  to  secure  all  past 
indebtedness  due  and  owing  from  the  said  first  party  to  the 
said  second  party,  said  indebtedness  to  be  paid  on  or  before 
said  fifteenth  day  of  September,  A,  D.  1867." 

The  defendant  admitted  the  execution  of  the  notes  and 
mortgage,  but  objected  generally  to  the  introduction  of  the 
notes  and  to  the  mortgage  on  the  ground  that  it  was  fraud- 
ulent and  invalid  for  uncertainty.  But  the  court  allowed 
them  to  be  read  in  evidence.  The  defendant  below  proved 
the  execution  of  a  mortgage  from  Goff  to  him,  and  also  a 
note  of  $1,500,  dated  June  6,  1867,  payable  thirty  days  after 
date.  The  mortgage  was  of  the  same  date,  and  for  the 
undivided  one-half  of  the  crop  then  growing  upon  plaintiff's 
ranche.  This  instrument  did  not  contain  any  provision  as 
to  the  possession  of  the  properly  by  the  mortgagor,  nor  was 
it  acknowledged  in  the  form  prescribed  by  the  statute, 
relating  to  chattel  mortgages.  Upon  plaintiff's  objection 
the  note  and  mortgage  were  excluded.  The  defendant  also  * 
offered  the  $100  note,  mentioned  in  the  mortgage  from  Goff 
to  plaintiff,  and  upon  plaintiff's  objection  the  court  refused 
to  receive  it.  The  defendant  also  offered  a  power  of  attorney 
from  Goff  to  him,  authorizing  him  to  pay  the  $100  note  and 
obtain  a  release  of  plaintiff's  mortgage.  On  plaintiff's 
objection  this  was  excluded  also.  The  verdict  of  the  jury 
was,  they  find  the  said  defendant  guilty,  and  assess  the  said 
plaintiff's  damages  on  occasion  of  the  premises  at  five  cents. 

* 

Messrs.  Charles  &  Elbert  and  Mr.  George  W.  Pur- 
kins,  for  appellant. 

Mr.  Alfred  Sayrb  and  Mr.  M.  Benedict,  for  appellee. 

Hallett,  C.  J.  The  declaration  in  this  cause  contains  a 
count  in  replevin  and  a  count  in  trover.  To  the  count  in 
replevin  non  detinet  and  property  in  Machette  was  pleaded, 
and  to  the  count  in  trover  the  plea  was  not  guilty.  Issues 
were  joined  upon  these  pleas,  and  upon  trial  thereof  the 
jury  returned  a  verdict  of  guilty,  and  awarded  five  cents 
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damages  to  the  plaintiff  below.  'It  is  impossible  to  say  that 
these  issues  were  determined  by  this  verdict  Whether  the 
jury  found  the  defendants  guilty  of  the  detention  charged 
in  the  first  count,  or  the  conversion  charged  in  the  second 
count,  can  only  be  conjectured,  and  the  verdict  is  entirely 
silent  as  to  the  ownership  of  the  property.  In  Patter  son  v. 
United  States,  2  Wheat.  221,  it  is  said :  "  Whether  the  jury 
find  a  general  or  a  special  verdict,  it  is  their  duty  to  decide 
the  very  point  in  issue,  and  although  the  court  in  which 
the  cause  is  tried  may  give  form  to  a  general  finding  so  as  to 
make  it  harmonize  with  the  issue,  yet  if  it  appears  to  the 
court,  or  the  appellate  court,  that  the  finding  is  different 
from  the  issue,  or  is  confined  to  part  only  of  the  matter  in 
issue,  no  judgment  can  be  rendered  upon  the  verdict" 

It  is  hardly  necessary  to  add,  that  according  to  this  rule 
this  judgment  cannot  stand. 

Other  questions  are  presented  which  will  probably  arise 
upon  another  trial  of  the  cause,  and  therefore  it  is  necessary 
to  refer  to  them  briefly. 

The  mortgage  from  Goff  to  Wanless,  although  in  terms 
defeasible  upon  payment  of  the  $100  note,  seems  to  have 
been  intended  as  a  security  for  all  indebtedness  then  exist- 
ing between  the  parties.  The  clause  relating  to  past  in- 
debtedness must  be  brought  within  the  terms  of  the  defeas- 
ance in  order  to  make  it  effectual,  and  this  appears  to  have 
been  the  intention  of  the  parties.  This  construction  will 
give  effect  to  every  part  of  the  instrument,  while  that  urged 
by  the  appellant  requires  the  provision  respecting  past  in- 
debtedness to  be  rejected,  and  the  law  will  indulge  the  first 
construction  rather  than  the  last 

As  to  the  description  of  the  indebtedness,  the  case  of  In- 
surance Company  v.  Brovm,  11  Mich.  266,  is  an  authority. 

In  that  case  it  was  held  that  a  mortgage  conditioned  for 
the  payment  of  all  sums  due  and  to  become  due  was  suffi- 
ciently certain,  and  the  opinion  of  the  court  appears  to  be 
well  sustained  by  other  authorities. 

If  the  appellee  had  been  called  upon  to  show  that  the 
notes  given  in  evidence  were  covered  by  the  mortgage,  the 
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court  below  would,  doubtless,  have  required  him  to  furnish 
such  proof,  since  the  mortgage  does  not  contain  a  specific 
description  of  the  indebtedness  designed  to  be  secured. 
But  the  appellant's  objection  appears  to  have  been  directed 
against  the  mortgage,  and  it  does  not  appear  that  any 
question  was  made  in  the  court  below  respecting  the  con- 
nection or  want  of  connection  between  the  notes  and 
mortgage.  So,  also,  as  to  the  objection  that  it  does  not 
appear  that  the  instrument  was  recorded  in  the  office  of  the 
county  recorder.  It  does  not  appear  to  have  been  presented 
to  the  court  below,  and  cannot  be  presented  for  the  first 
time  in  this  court. 

In  answer  to  the  objection  that  the  $100  note  was  not 
offered  by  the  appellee  together  with  the  chattel  mortgage, 
it  is  sufficient  to  say,  that  a  portion  of  the  indebtedness 
secured  by  the  mortgage  was  offered  and  received.  Of 
course,  a  mortgage  valid  and  effectual  to  secure  the  whole 
of  the  indebtedness  described  in  it,  is  valid  and  effectual  as 
to  every  portion  of  such  indebtedness,  and,  while  the 
mortgagee  holds  any  portion  of  the  indebtedness  secured 
by  the  mortgage,  he  is  entitled  to  proceed  against  the 
mortgaged  property.  Perhaps  this  statement  would  require 
some  modification  if  applied  to  a  case  where  a  mortgagee 
of  chattels  has  assigned  a  portion  of  the  indebtedness 
secured  in  his  mortgage,  and  his  assignee  has  obtained 
possession  of  the  mortgaged  chattels.  But  the  appellant 
does  not  occupy  the  position  of  an  assignee  of  the  $100 
note.  He  claims  to  have  taken  it  up  on  behalf  of  Goff,  the 
maker,  and  is  aggrieved  that  the  court  below  would  not 
permit  him  to  show  this  fact.  Furthermore,  at  the  time 
the  property  was  replevied,  the  note  had  not  been  paid, 
and,  therefore,  appellant  was  not  then  in  possession  of  it, 
either  as  assignee  or  otherwise*  Upon  the  evidence  in  this 
case,  it  certainly  was  sufficient  for  appellee  to  show,  that 
he  held  a  part  of  the  indebtedness  secured  by  the  mortgage, 
and  we  do  not  see  that  appellant  could  defeat  a  recovery 
by  showing  that  he  did  not  hold  all  of  the  indebtedness. 
Although  there  was  a  count  in  trover  in  the  declaration, 
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there  was  no  attempt  to  charge  defendants  below  with  more 
property  than  was  obtained  upon  the  writ  of  replevin,  and, 
therefore,  we  may  say,  that  the  action  was  solely  to  recover 
possession  of  chattels.  We  have  seen,  that  appellee  was 
only  required  to  show  some  indebtedness  from  Goff  to  him 
under  the  mortgage,  in  order  to  support  his  right  to  the 
possession  of  the  mortgaged  chattels,  and,  therefore,  the 
refusal  of  the  court  to  allow  appellant  to  show  that  the 
$100  note  had  been  paid  was  not  erroneous. 

As  to  the  mortgage  from  Goff  to  appellant,  it  was  not 
executed  according  to  the  statute,  and,  therefore,  it  was 
properly  excluded.     Hunt  v.  Buttock,  23  111.  320. 

We  do  not  perceive  that  any  other  questions  presented 
in  this  record  will  necessarily  arise  upon  another  trial  of 
the  cause,  and,  therefore,  this  discussion  will  not  be  ex- 
tended further. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed. 
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iu  33i  Western  Union  Telegraph  Company  v.  Graham. 

Rbqulattows  bt  telegraph  compact  requeuing  their  buewese.  Telegraph 
companies  may  make  reasonable  regulation*  concerning  their  business,  bat 
cannot  by  such  rules  relieve  themselves  from  responsibility  for  the  neg- 
ligence of  their  servants.' 

Regulation  not  applicable.  That  the  plaintiff  did  not  cause  a  message  to  be 
repeated  as  required  by  a  regulation  of  the  company  is  no  defense  to  an 
action  for  a  failure  to  deliver  the  message  after  it  was  received  at  the 
office  to  which  it  was  addressed. 

Measure  of  damages  in  action  for  non-delivery  of  telegram.  In  an  action 
against  a  telegraph  company  to  recover  damages  for  the  non-delivery  of  a 
telegram,  in  which  the  plaintiflsrequested  his  agents  at  Nebraska  City  to 
"  ship  oil  soon  possible/'  the  plaintiff  cannot  recover  the  profits  which  he 
might  have  made  on  the  oil  if  the  message  had  been  delivered  and  the 
oil  sent  in  due  time. 

In  euch  action  the  plaintiff  may  recover  the  money  paid  by  him  for  transmit- 
ting the  message,  the  advance  in  the  price  of  freight,  and  his  expenses 
incurred  by  reason  of  the  failure  of  the  defendant  to  fulfill  the  contract. 
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Error  to  District  Court,  Arapahoe  Cownty. 

Hallett,  C.  J.,  did  not  participate  in  the  decision. 

Mr.  Alfred  Saybe,  for  plaintiff  in  error. 

Messrs.  Charles  &  Elbert,  for  defendant  in  error. 

Belford,  J.  The  marked  ability  which  has  character- 
ized the  argument  of  this  case  makes  it  important  to  exam- 
ine with  great  care  the  principles  involved.  The  declaration 
contains  three  counts.  It  is  averred  that  the  plaintiff,  on 
the  5th  day  of  December,  1864,  employed  the  defendant  to 
transmit  from  Denver,  in  Colorado,  and  deliver  to  Ashton 
and  Tait,  in  Nebraska  City,  in  Nebraska,  the  following  mes- 
sage: 

"  Denver,  December  6, 1864. 

"  Ashton  &  Tait,  NebrasJca  (My : 
"  Ship  oil  soon  as  possible,  at  very  best  rates  you  can. 

"William  Graham." 

It  is  further  alleged  that,  in  consideration  of  the  sum  of 
16.00  then  paid,  the  defendant  accepted  and  agreed  to 
deliver  the  same,  but  that,  by  reason  of  the  unskillfulness, 
negligence,  and  want  of  care  of  the  servants  and  employees 
of  the  company,  the  message  was  not  transmitted  and 
delivered ;  by  means  whereof  the  said  Ashton  and  Tait  did 
not  ship  the  oil  as  requested,  and  the  plaintiff  was  com- 
pelled to  pay  higher  rates  of  freight  on  the  same,  amount- 
ing to  the  sum  of  $600,  and  also  that  the  plaintiff  lost  great 
gains  and  profits  by  the  delay  thus  caused  in  not  shipping 
said  oil,  amounting  to  the  sum  of  $1,600,  and  was  other- 
wise put  to  great  expense  and  incurred  great  loss  and  dam- 
age. 

The  defendants,  for  answer,  plead  the  general  issue,  and 
four  special  pleas.  In  the  special  pleas  it  was  alleged,  that 
at  the  time  of  the  delivery  of  the  several  telegraphic  messa- 
ges, in  the  several  counts  of  the  declaration  mentioned,  the 
plaintiff  was  notified  and  informed  that  in  order  to  guard 
against  mistakes  in  the  transmission  of  messages  over  the 
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lines  of  the  defendants  from  Denver  to  Nebraska  City,  every 
message  of  importance  ought  to  be  repeated  by  being  sent 
back  from  the  station  at  which  it  is  to  be  received  to  the 
station  from  which  it  is  originally  sent,  and  that  the  defend- 
ant would  charge  fifty  per  cent  more  for  repeating  each 
message  than  for  sending  or  transmitting  such  message 
without  repeating  the  same ;  and  that,  while  the  defendant 
would  use  every  precaution  to  insure  correctness,  the  said 
defendant  would  not  be  responsible  to  the  plaintiff  or  to  any 
other  person  for  mistakes  or  delays  in  the  transmission  or 
delivery  of  repeated  messages,  beyond  an  amount  exceeding 
five  hundred  times  the  amount  paid  for  sending  the  mes- 
sage, and  that  the  said  defendant  would  not  be  responsible 
for  mistakes  or  delays  arising  from  interruptions  in  the 
working  of  the  telegraph  of  the  said  defendants,  nor  for 
any  mistake  or  omission  of  any  other  company  over  whose 
lines  a  message  should  be  sent  to  reach  the  place  of  desti- 
nation. It  is  further  alleged  that  the  plaintiff,  well  know- 
ing the  premises,  did  not,  at  the  time  of  delivering  the  mes- 
sages, in  the  declaration  mentioned,  to  the  defendant,  nor  at 
any  time  before  or  since,  request  the  defendant  to  repeat  the 
messages  by  sending  the  same  back  from  Nebraska  City  to 
Denver,  nor  did  the  plaintiff  pay  or  offer  to  pay  to  the 
defendants  the  sum  or  price  charged  by  the  said  defendants 
for  repeating  the  said  several  telegraphic  messages.  To 
these  several  special  pleas  a  demurrer  was  filed  and  sus- 
tained. The  defendant  went  to  trial  on  the  general  issue, 
and  the  jury  returned  a  verdict  for  the  plaintiff,  and  assessed 
his  damages  at  $1,039.69.  The  motion  for  a  new  trial  hav- 
ing been  overruled,  the  cause  comes  here. 

The  first  eVror  assigned  is  the  sustaining  of  the  demurrer 
to  the  special  pleas. 

It  is  claimed  by  the  plaintiff  in  error  that  Graham,  having 
subscribed  to  the  conditions  printed  on  the  back  of  the 
paper  on  which  the  dispatch  was  written,  is  not  only  charge- 
able with  notice  of  them,  but  that  his  right  to  recover  is 
limited  thereby.  It  is  further  insisted  that,  not  having 
requested  the  defendant  to  repeat  the  message,  he  thereby 
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released  the  company  from  liability.  It  is  no  longer  a 
question  of  doubt  that  a  telegraph  company  has  the  right 
to  make  reasonable  rules  and  regulations  for  the  proper 
conducting  of  its  ordinary  telegraphing  business,  and  this 
right  has  been  recognized  by  many  of  the  States  by  statutory 
enactments,  and  in  others  by  decisions  of  their  courts, 
but  while  this  is  the  case,  the  doctrine  has  nowhere  been 
carried  to  the  length  of  exempting  them  from  all  responsi- 
bility for  a  want  of  fidelity  and  care  in  the  exercise  of  the 
employment  which  they  undertake  to  prosecute.  There  are  i 
duties  they  owe  the  public  arising  out  of  the  nature  of  their  j 
employment  which  it  would  be  impolitic  and  inexpedient  \ 
to  suffer  them  to  diminish  or  evade.  Among  these  duties 
may  be  mentioned  the  obligation  to  employ  competent 
and  skillful  operators  and  other  agents  and  servants,  in  all 
respects  competent  for  the  discharge  of  their  particular 
duties ;  and  farther,  to  see  that  they  not  only  possess  such 
skill,  but  that  it  is  continually  applied, in  the  particular 
business  in  which  they  are  engaged.  They  cannot  refuse 
to  receive  and  forward  messages,  nor  select  the  persons  for 
whom  they  will  act.  They  must  send  for  every  person  who 
may  apply  at  a  uniform  rule  without  any  undue  preference, 
and  according  to  established  rules  and  regulations  appli- 
cable to  all  alike.  In  the  case  of  Ellis  v.  American  Telegraph 
Company,  13  Allen,  234,  Bigelow,  0.  J.,  says:  "There 
can  be  no  doubt  that  in  the  ordinary  employments  and 
occupations  of  life  men  are  bound  to  the  use  of  due  and 
reasonable  care,  and  are  liable  for  the  consequences  of  care- 
lessness or  negligence  in  the  conduct  of  their  business  to 
those  sustaining  loss  or  damage  thereby.  We  can  see  no  rea- 
son why  this  rule  is  not  applicable  to  the  business  of  trans- 
mitting messages  by  telegraph.  But  the  rule  does  not 
operate  so  as  to  prevent  parties  from  prescribing  reasonable 
rules  and  regulations  for  the  management  of  the  business, 
or  establishing  special  stipulations  for  the  performance  of 
services,  which,  if  made  known  to  those  with  whom  they 
deal,  and  directly  or  by  implication  assented  to  by  them, 

will  operate  to  abridge  their  general  liability  at  commop 
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law,  and  to  protect  them  from  being  held  responsible  for 
unusual  or  peculiar  hazards  which  are  incident  to  particular 
kinds  of  business.  Of  coarse  a  party  cannot  in  such  way 
protect  himself  against  the  consequences  of  his  own  fraud, 
or  gross  negligence,  or  the  fraud*  or  gross  negligence  of  his 
servants  or  agents,  nor  can  he  escape  all  liability  or  respon- 
sibility in  the  performance  of  the  service  or  duty  which  he 
undertakes.  Nor  can  there  be  any  difficulty  or  danger  in 
the  application  of  this  principle  so  long  as  it  is  kept  within 
a  proper  limit.  That  limit  is  found  by  requiring  in  all  cases 
that  the  conditions  and  regulations  by  which  a  party  seeks 
•  to  limit  his  liability  in  the  conduct  of  his  business  shall  be 
reasonable.  Such  only,  by  the  rules  of  law,  can  a  party  be 
permitted  to  prescribe,  and  to  none  other  can  those  who 
deal  with  them  be  held  to  yield  their  assent." 

This  brings  us  to  the  question,  whether  the  rule  relied  on 
by  the  defendants  in  the  special  pleas,  and  which  is  set  up 
in  defense  of  the  plaintiff's  claim,  is  a  just  and  reasonable 
one,  and  such  as  they  have  a  right  to  prescribe!  and  by 
which  the  plaintiff  was  bound. 

It  has  been  remarked  by  an  eminent  lawyer,  "that 
when  rules  and  regulations  are  in  derogation  of  common 
right,  or  are  intended  to  restrict  and  limit  liabilities  to 
which  the  company  would  otherwise  be  subject,  by  reason 
of  the  duties  imposed  upon  it  by  law,  or  the  nature  of  its 
engagement,  the  validity  of  such  rules  and  regulations  is 
a  question  of  law."  Accepting  this  as  true,  how  stands  the 
rule  relied  upon  in  the  special  plea !  The  gist  of  the  action 
is  the  failure  to  deliver  the  message.  The  complaint  is  not 
that  the  message  was  incorrectly  sent  or  that  it  was  inaccu- 
rately taken'  off  the  wires  at  Nebraska  City.  If  this  was 
the  gravamen  of  the  action,  we  might  hold  with  the  Ken- 
tucky and  Massachusetts  courts,  that  it  was  the  duty  of  the 
plaintiff  to  insure  its  accuracy  by  having  it  repeated.  But 
how  could  the  failure  to  deliver  the  message  be  avoided  by 
paying  for  having  it  repeated  1  Can  it  be  said  that  the  oper- 
ator at  the  other  end  of  the  line  could  insure  the  safe  deliv- 
ery of  a  message  by  repeating,  when  the  negligence  which 
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occasioned  the  failure  occurred  after  the  receipt  of  the  mes-  I 
sage  f  The  object  of  repeating  a  message  is  to  correct  errors  J 
and  not  to  avoid  delays  in  delivering  it.  After  transmission 
an  incorrect  message  could  be  sent  out  and  delivered  as 
speedily  as  if  it  had  been  verified  and  proved  to  be  perfectly 
accurate.  Delays  in  the  delivery  of  a  message  result  from 
causes  altogether  different  from  those  which  produce  mis- 
takes in  transmission,  and  it  is  reasonable  that  rules  of 
limitation  or  exemption  should  be  adapted  to  the  nature  of 
the  case.  Scott  and  Jarnigan  on  the  Law  of  Telegraphs,  * 
§  118.  A  message  may  be  correctly  transmitted  from 
one  point  to  another,  may  be  correctly  taken  off  the  line, 
and  the  agent  of  the  company  may,  through  inattention, 
fail  to  deliver  it  to  the  party  to  whom  it  is  directed.  It- 
would  hardly  be  contended  that  in  this  case  the  company 
could  shield  itself  under  the  condition  that  the  party  send- 
ing the  message  failed  to  pay  for  having  it  repeated.  The 
mere  fact  of  having  it  repeated  could  not  have  insured  its 
delivery.  The  failure  to  deliver  is  not  caused  by  imperfec- 
tion of  instruments  and  appliances,  by  electrical  changes, 
or  by  a  break  of  the  line  at  an  intermediate  point,  but  by 
the  negligence  of  the  operator,  and  against  this  inattention 
and  want  of  care  these  rules  and  regulations  cannot  provide. 
To  support  the  reasonableness  of  the  conditions  attached 
to  the  message,  our  attention  has  been  called  to  the  case  of 
MUis  v.  American  Telegraph  Company,  noticed  above. 
The  counsel  citing  this  case  must  have  overlooked  the 
remarks  of  the  chief  justice,  on  page  238 :  "  It  is  hardly 
necessary  to  say  that  the  question,  whether  the  mistake  or 
error  in  the  dispatch  would  have  been  prevented  or  corrected 
by  the  repetition  of  the  message,  in  conformity  to  the  regu- 
lations established  by  the  defendants,  does  not  appear  to 
have  arisen  at  the  trial.  Whether  it  would  have  done  so 
was  a  question  of  fact  for  the  jury.  Of  course  the  defend- 
ants wovld  be  liable  for  any  negligence  causing  damage, 
which  wovld  not  have  been  prevented  by  a  compliance  with  I 
these  rides" 
Until  the  plaintiff  in  error  can  show  that  the  failure  to 
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transmit  and  deliver  the  message  could  have  been  prevented 
by  having  it  repeated,  the  above  case  can  be  of  little  avail 
to  him.  The  next  authority  relied  on  is  that  of  Camp  v. 
Western  Union  Telegraph  Company \  1  Mete.  (Ky.)  166. 
In  this  case  the  company,  by  way  of  defense,  relied  upon  a 
notice  of  the  terms  and  conditions  on  which  messages  were 
received  by  it  for  transmission,  and  which  are  the  same  as 
those  relied  on  here.  Simpson,  Judge,  says :  "  There  is 
no  allegation  in  the  plaintiff's  petition  that  the  mistake  was 

*  occasioned  by  negligence,  or  was  the  result  of  incompetency 
or  want  of  proper  skill  on  the  part  of  the  agents  who  were 
employed  by  the  company  to  act  as  operatives  in  the  send- 
ing and  receiving  of  dispatches ;  but  the  failure  of  the 
company  to  comply  with  its  contract  to  transmit  the  message 
correctly  is  alone  relied  upon  as  the  foundation  of  Que 
plaintiff's  right  to  a  recovery  in  the  action"  It  will  be 
observed  that  the  case  at  bar  and  the  case  cited  differ  in 
other  particulars.  Here  the  plaintiff  charges  that  failure  to 
transmit  and  deliver  the  message  was  occasioned  by  "the 
carelessness,  negligence  and  want  of  skill  of  the  defendants 
and  their  agents,  and  through  want  of  due  care  and  atten- 
tion to  their  business."    Here  the  act  complained  of  is  the 

*  failure  to  deliver  the  message,  while  in  the  case  cited  the 
message  was  transmitted  and  delivered,  but  there  was  a 
mistake  made  in  the  tenor  of  the  dispatch,  making  it  read 
sixteen  cents  a  gallon  instead  of  fifteen  cents,  as  written  by 
the  sender.  While  we  hold  that  it  is  competent  for  the 
company  to  provide  by  rules  and  regulations  against  the 
unforeseen  disarrangement  of  electrical  apparatus  and  the 
imperfection  necessarily  incident  to  the  transmission  of 
signs  and  words  by  electricity,  yet  it  must  be  conceded  that 
these  forces  or  accidents  do  not  affect  the  ability  of  the 
company  to  deliver  the  message  to  the  party  addressed, 
after  it  has  been  taken  off  the  wires  and  reduced  to  writing. 
What  is  needed  to  secure  delivery  is  fidelity,  and  to  this 
the  company  is  bound  in  all  messages.  In  the  case  of 
Birney  v.  New  York  and  Washington  Telegraph  Com- 
pany,  18  Md.  841,  843,  the  plaintiff  delivered  to  the  com- 
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pany's  agent  a  message  for  transmission,  which  was  wholly 
forgotten  by  the  agent,  and  he  neglected  to  send  it  at  all. 
There  was  no  repeating  price  paid  by  the  plaintiff.  It  was 
held  by  the  court  that  the  company's  notice,  with  regard  to 
the  repetition  of  messages,  would  not  apply  to  a  case  of 
neglect,  when  no  effort  was  made  to  put  a  message  upon 
its  transit.  Much  has  been  said  about  the  peculiar  hazards 
to  which  telegraph  companies  are  exposed.  It  is  said  that 
"  the  operating  apparatus  of  the  telegraph  leaves  no  record 
of  the  work  done  at  the  place  from  which  it  is  transmitted, 
and  that,  therefore,  there  is  peculiar  liability  to  error  in  the 
non- transmission  and  transmission  of  dispatches."  This  is 
all  true,  and  courts  and  legislatures  have  been  liberal  in 
allowing  companies  to  provide  against  such  risks  as  arise 
out  of  atmospheric  influences  and  kindred  causes.  At  this 
point  they  have  properly  stopped.  To  permit  them  to 
contract  against  their  own  negligence  would  be  to  arm 
them  with  a  most  dangerous  power,  one,  indeed,  that  would 
leave  the  public  almost  entirely  remediless.  It  must  be 
borne  in  mind  that  the  public  have  but  little  choice  in  the 
selection  of  the  company  which  is  to  perform  the  desired 
service.  They  do  not  select  their  agents  or  employees,  nor 
can  they  remove  them.  They  are  bound  to  take  the  com- 
pany as  they  find  it,  and  to  commit  to  these  agents  their 
messages,  however  valuable  they  may  be.  Such  being  the 
case,  public  policy  as  well  as  commercial  necessity  require 
that  companies  engaged  in  telegraphy  should  be  held  to  a 
high  degree  of  responsibility.  I  have  thus  far  examined 
this  case  on  the  pleadings  without  alluding  to  the  evidence 
elicited  on  the  trial,  and  am  of  the  opinion  that  the  court 
below  committed  no  error  in  sustaining  the  demurrer  to  the 
special  pleas.  Another  question  equally  important  remains 
for  decision.  On  the  trial  below  the  court  permitted  the 
plaintiff,  over  the  objection  of  the  defendant,  to  introduce 
evidence  of  the  price  of  coal  oil  in  Denver,  in  December, 
1864,  and  in  January,  February  and  March,  1865. 

The  introduction  of  this  evidence  was,  doubtless,  permit- 
ted on  the  ground  that  the  plaintiff  had  a  right  to  recover 
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damages  for  the  loss  of  profits  he  might  have  made,  had  the 
dispatch  been  delivered  to  Ashton  and  Tait ;  and  the  oil 
been  shipped  by  them  and  reached  Denver  in  January  or 
February.  It  is  claimed  by  the  plaintiff  in  error  that  the 
court  also  erred  in  giving  the  following  instruction :  "If  the 
jury  believe  from  the  evidence  that  the  defendant  made  an 
effort,  in  good  faith,  to  transmit  the  dispatch  given  in  evi- 
dence, and  that  the  same  was  transmitted  from  Denver  to 
Nebraska  City,  but  that  the  dispatch  was  not  delivered  to 
Ashton  and  Tait,  by  reason  of  the  carrier  of  the  defendant 
depositing  the  same  in  the  post-office  at  Nebraska  City,  then 
the  jury  are  instructed  that  the  defendant  was  not  guilty  of 
willful  neglect  or  negligence,  and  the  plaintiff  is  not  entitled 
to  exemplary  damages  or  "  smart  money,"  but  is  only  enti- 
tled to  such  reasonable  damages  as  he  sustained  by  the  dif- 
ference in  freight,  and  the  difference  in  price  for  which  he  sold 
his  oil,  and  the  price  for  which  he  might  have  sold  it  had 
the  dispatch  been  delivered  in  time  and  the  oil  shipped  at 
the  next  opportunity,  that  Ashton  and  Tait  had  to  ship 
the  oil  after  they  should  have  received  the  dispatch."  The 
plaintiff  in  error  rests  his  objection  to  the  introduction  of 
the  evidence  above  referred  to,  on  the  ground  that  the  plain- 
tiff's  declaration  contained  no  special  averment  of  the  loss 
of  profits.  In  an  action  for  refusing  to  let  a  lessee  into 
possession,  the  plaintiff  gave  evidence  of  injury  to  his  wife's 
business  as  a  milliner,  without  having  averred  it  specially ; 
but  the  court  held  it  admissible  under  the  general  allegation 
of  damage,  as  going  to  show  that  "the  plaintiff  had  sus- 
tained inconvenience."  Ward  v.  Smith,  11  Price,  19 ;  see, 
also,  Shepard  v.  Milwaukee  Gas  Company,  15  Wis.  327. 
Before  proceeding  to  discuss  the  right  of  the  plaintiff  to 
recover  damages  for  loss  of  profits,  it  is  proper  to  remark 
that  neither  the  message  nor  declaration  discloses  the  kind 
of  oil  that  was  to  be  shipped,  nor  its  quantity  nor  quality, 
nor  where  it  was  at  the  date  of  the  dispatch,  nor  for  what 
purpose  such  shipment  was  to  be  made,  nor  whether  such 
oil  was  intended  for  sale  or  for  use,  nor  at  what  point  the 
profits  were  lost.    For  any  thing  that  appears  in  the  declara- 
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tion  it  might  have  been  hair  oil,  fish  oil,  or  wizard  oil.  The 
element  of  certainty  has  been  left  out  True,  the  evidence 
shows  that  the  plaintiff  had  on  deposit  with  Ashton  and 
Tait,  as  his  forwarding  agents,  sixty-nine  boxes  of  coal  oil, 
but  nothing  of  this  kind  appears  in  the  declaration.  Under 
the  general  averment,  that  the  plaintiff  lost  profits  on  oil,  it 
is  churned  that  the  company  should  come  prepared  to  dis- 
pute at  the  trial  the  value  of  any  kind  and  any  quantity  of 
oil,  at  any  place,  and  at  any  time.  Under  the  ruling  of  the 
court  below,  the  plaintiff  could  have  as  readily  recovered  for 
lose  of  profits  on  olive  oil,  as  coal  oil ;  for  the  profits  of  ten 
thousand  gallons  of  oil,  as  for  the  profits  on  one.  The 
defendant  might  have  come  prepared  with  testimony  as  to 
the  value  and  quantity  of  one  kind  of  oil,  and  yet  have 
been  surprised  by  an  inquiry  as  to  another  kind  or  quan- 
tity. "A  chief  object  of  formal  written  pleadings  is,  to 
apprise  the  opposite  party  of  the  real  cause  of  complaint 
against  him,  so  that  he  may  in  like  manner  interpose  the 
proper  answer  on  his  part,  and  that  on  the  trial  he  may  not 
be  taken  by  surprise;  this  requires  that  the  injury  com- 
plained of  should  be  stated  with  such  fullness  and  certainty 
in  the  declaration  as  to  leave  no  reasonable  doubt  of  the 
particular  transaction  on  which  the  plaintiff  relies,  and  which 
he  intends  to  prove  to  establish  his  right  of  action.  These  are 
common-place  principles  and  apply  to  every  pleading  which 
is  required  to  be  special  in  its  nature."  fielyeav.  Drew, 
1  Denio,  503. 

But,  granting  that  the  declaration  was  sufficiently  specific 
in  all  these  points,  was  the  plaintiff  entitled  to  recover  dam- 
ages for  the  loss  of  profits  he  might  have  made  had  the  dis- 
patch been  delivered,  and  the  oil  been  sent  and  received  in 
Denver,  and  sold  1  In  the  case  of  Stoats  v.  Executors  of 
Ten  Eyck)  3  Caines,  116,  Livingston,  J.,  says:  "The 
safest  general  rule  in  all  actions  on  contracts  is  to  limit  the 
recovery  as  much  as  possible  to  an  indemnity  for  actual 
iiyury  sustained  without  regard  to  the  profits,  which  the 
plaintiff  has  failed  to  make,  unless  it  shall  clearly  appear 
from  the  agreement  that  the  acquisition  of  certain  profits 
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depended  on  the  defendant's  punctual  performance,  and 
that  he  had  assumed  to  make  good  such  a  loss  also."  To 
the  same  effect  is  Thompson  v.  Shattuck,  2  Mete.  618. 
In  the  case  of  Freeman  v.  Clute,  3  Barb.  426,  Harris,  J., 
says :  "  The  defendants  insist  that  if  liable  for  consequential 
damages  at  all,  they  are  only  liable  for  such  expenses  as 
were  actually  incurred  by  the  plaintiff  in  attempting  to  put 
the  machinery  in  operation,  and  such  actual  loss  as  he  had 
sustained  in  using  the  defective  machinery ;  while  on  the 
other  hand  the  plaintiff  claims  that  he  is  entitled  to  recover, 
as  consequential  damages,  the  profits  he  could  have  made 
in  the  manufacture  of  oil  had  the  machinery  been  complete 
and  put  up  within  the  time  limited.  I  agree  with  the  coun- 
sel for  the  plaintiff  in  the  general  rule  for  which  he  contends, 
that  the  party  complaining  of  the  breach  of  an  executory 
contract  is  entitled  to  indemnity  for  the  loss  which  the  non- 
performance of  the  obligation  by  the  other  party  has 
occasioned  him,  and  for  the  gain  of  which  it  has  deprived 
him.  But  the  gain  contemplated  by  this  rule  is  only  that 
which  is  the  direct  and  immediate  fruit  of  the  contract,  such 
gain  may  as  properly  be  regarded  in  estimating  the  damages 
resulting  from  a  failure  to  perform  a  contract  as  any  actual 
loss  the  party  may  sustain.  But  even  the  civil-law  rule, 
which  is  more  liberal  than  the  common-law,  in  the  measure 
of  damages  for  the  violation  of  an  executory  contract*  con- 
fines the  allowance  for  the  loss  of  profits  to  the  particular 
thing  which  is  the  object  of  the  contract,  and  does  not 
include  such  loss  of  profits  as  may  have  been  incidentally 
occasioned  in  respect  to  his  other  affairs.  I  cannot  agree 
with  the  counsel  for  the  plaintiff  that  the  estimated  profits 
upon  the  manufacture  of  a  specified  quantity  of  flax  seed 
into  linseed  oil  constitutes  a  legitimate  item  of  damages 
against  the  defendants ;  such  profits  are  entirely  too  specu- 
lative and  uncertain  to  make  them  a  measure  of  damages." 
The  same  rule  is  laid  down  in  Blanchard  v.  Ely,  21 
Wend.  342.  In  the  case  of  Driggs  v.  Dwight,  17  Wend. 
71,  and  Millers  v.  The  Mariners*  Church,  7  Greenl.  51,  it 
was  held  that  the  plaintiffs  were  entitled  to  recover  the 
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expenses  actually  incurred  in  their  business  as  a  conse- 
quence of  the  failure  of  the  defendants  to  perform  their 
contract,  but  denied  their  right  to  recover  damages  for  prof- 
its, which  they  claimed  they  might  have  made.  Mr.  Justice 
Story,  in  the  case  of  The  Schooner  Lively,  1  Gallis.  315, 
commenting  on  this  subject,  says:  " Independent,  however, 
of  all  authority,  I  km  satisfied  upon  principle  that  an  allow- 
ance of  damages  upon  the  basis  of  a  calculation  of  profits 
is  inadmissible.  The  rule  would  be  in  the  highest  degree 
injurious  to  the  interests  of  the  community.  The  subject 
would  be  involved  in  utter  uncertainty.  The  calculation 
would  proceed  upon  contingencies,  and  would  require  a 
knowledge  of  foreign  markets  to  an  exactness  in  point  of 
time  and  value  which  would  sometimes  present  embarras- 
sing obstacles.  Much  would  depend  on  the  length  of  the 
voyage  and  the  season  of  the  arrival.  After  all  it  would  be 
a  calculation  upon  conjectures  and  not  upon  facts."  In 
the  case  of  Griffin  v.  Colver,  16  N.  Y.  490,  the  earlier  New 
York  decisions  are  reviewed  with  great  care,  and  the  con- 
clusion reached  is  that  the  party  injured  by  a  breach  of 
contract  is  entitled  to  recover  all  Ms  damages,  including 
gains  prevented  as  well  as  losses  sustained,  provided  they 
are  certain,  and  such  as  might  naturally  be  expected  to  fol- 
low the  breach.  They  exclude  only  uncertain  and  contin- 
gent profits,  not  such  as,  being  the  immediate  and  necessary 
result  of  the  breach  of  contract,  may  be  fairly  supposed  to 
have  entered  into  the  contemplation  of  the  parties  when 
they  made  it,  and  are  capable  of  being  definitely  ascertained 
by  reference  to  established  market  rates.  Pothier  says  : 
"  In  general,  the  parties  are  deemed  to  have  contemplated 
only  the  damages  and  injury  which  the  creditor  might  suffer 
from  the  non-performance  of  the  obligations  in  respect  to 
the  particular  thing  which  is  the  object  of  it,  and  not  such 
as  may  have  been  accidentally  occasioned  thereby  in  respect 
to  his  other  affairs.  This  rule,  however,  applies  only  to 
cases  where,  by  reason  of  special  circumstances,  having  no 
necessary  connection  with  the  contract  broken,  damages  are 

sustained  which  would  not  ordinarily  or  naturally  flow  from 
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such  breach ;  as  when  a  party  is  prevented  by  the  breach 
of  one  contract  from  availing  himself  of  some  other  collateral 
and  independent  contract  entered  into  with  other  parties,  or 
from  performing  some  act  in  relation  to  his  own  business, 
not  necessarily  connected  with  the  agreement.  An  instance 
of  the  latter  kind  is,  when  a  canon  of  the  church,  by  reason 
of  the  non-delivery  of  a  horse  pursuant  to  agreement,  was 
prevented  from  arriving  at  his  residence  in  time  to  collect 
his  tithes.  In  such  cases  the  damages  sustained  are  disal- 
lowed, not  because  they  are  merely  consequential  or  remote, 
but  because  they  cannot  be  fairly  considered  as  having  been 
within  the  contemplation  of  the  parties  at  the  time  of  enter- 
ing into  the  contract"  After  examining  at  great  length 
the  various  decisions  on  the  subject,  Selden,  J.,  remarks : 
"  From  these  authorities  and  principles  it  is  clear  that  the 
defendants  were  not  entitled  to  measure  their  damages  by 
estimating  what  they  might  have  earned  by  the  use  of  the 
engine  and  their  other  machinery,  had  the  contract  been 
complied  with.  Nearly  every  element  entering  into  such  a 
computation  would  have  been  of  that  uncertain  character 
which  has  uniformly  prevented  a  recovery  for  speculative 
profits." 

In  the  case  of  Squire  et  al.  v.  Western  Union  Telegraph 
Company,  98  Mass.  232,  and  which  was  an  action  in  tort 
for  failing  to  deliver  a  message,  Bioelow,  C.  J.,  says: 
"  These  rules,  in  their  application  to  damages  in  actions  of 
this  nature,  are  well  settled  and  familiar.  A  party  who 
has  failed  to  fulfill  a  contract  cannot  be  held  liable  for  re- 
mote, contingent  and  uncertain  consequences,  or  for  specu- 
lative or  possible  results  which  may  have  ensued  on  his 
breach  of  duty,  although  they  may  be  traceable  to  that 
cause.  The  reason  is,  that  damages  of  such  a  nature  are 
not  the  natural  or  necessary  incidents  of  a  contract,  and 
cannot  be  deemed  to  have  been  within  the  contemplation  of 
parties  when  they  agreed  together.  A  rule  of  damages, 
which  should  embrace  within  its  scope  all  the  consequences 
which  might  be  shown  to  have  resulted  from  a  failure  or 
omission  to  perform  a  stipulated  duty  or  service,  would  be 
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a  serious  hindrance  to  the  operations  of  commerce  and  to 
the  transaction  of  the  common  business  of  life.  The  effect 
would  often  be  to  impose  a  liability  wholly  dispropor- 
tionate to  the  nature  of  the  act  or  service  which  a  party  had 
bound  himself  to  perform  and  to  compensation  paid  and  re- 
ceived therefor.  The  practical  rule,  founded  on  a  wise 
policy,  and,  at  the  same  time,  consistent  with  good  sense 
and  sound  equity,  is  that  a  party  can  be  held  liable  for 
breach  of  contract  only  for  such  damages  as  are  the  natural 
or  necessary  and  the  immediate  and  direct  results  of  the 
breach,  such  as  might  properly  be  deemed  to  have  been  in 
contemplation  of  the  parties  when  the  contract  was  entered 
into,  and  that  all  remote  speculations  and  uncertain  results, 
as  well  as  possible  profits  and  advantages,  and  other  like 
consequences  which  might  have  arisen  from  the  fulfillment 
of  the  contract,  must  be  excluded,  as  forming  no  just  or 
legitimate  basis  on  which  to  determine  the  extent  of  the  in 
jury  actually  caused  by  a  breach." 

While  in  this  cause  the  court  disallowed  the  recovery  of 
profits,  it  held  that  the  defendants,  as  a  contracting  party, 
were  liable  for  the  injury  actually  caused  by  their  breach 
of  duty,  and  commenting  on  the  opinion  delivered  by  him- 
self in  Eli8  v.  American  Telegraph  Company,  13  Allen, 
226.  remarks :  "  There  is  nothing  in  the  nature  of  the  busi- 
ness, which  they  undertake  to  carry  on,  that  should  exempt 
them  from  making  compensation  for  any  neglect  or  default 
on  their  part."  There  is  another  important  case  bearing  on 
this  subject,  and  one  worthy  of  great  attention,  as  it  seems 
to  have  been  ably  argued  by  counsel  and  gravely  considered 
by  the  court  I  refer  to  the  case  of  Leonard  v.  The  New 
York  Telegraph  Company,  41  N.  Y.  565.  The  facts  in  that 
case  were  as  follows :  On  the  24th  of  September,  1856, 
Magill  &  Pickering,  acting  for  plaintiffs,  delivered  to  the 
Western  Union  Telegraph  Company,  at  Chicago,  a  dispatch 
to  be  sent  to  one  Shoals,  at  Oswego,  as  follows:  "D.  B. 
Shoals,  Oswego.  Send  5,000  sacks  of  salt  immediately. 
Magill  &  Pickering."  When  the  message  was  delivered, 
it  read,  "  Send  5,000  casks  of  salt  immediately."    The  term 
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"sacks,"  in  the  salt  trade,  designates  fine  salt,  containing 
fourteen  pounds,  and  the  term  "casks"  designates  coarse 
salt,  in  packages  containing  not  less  than  330  pounds.  Shoals 
received  the  telegram  on  the  day  it  was  sent,  and  that  evening 
chartered  a  schooner  to  take  the  salt  to  Chicago,  and  shipped 
by  her  2,733  barrels  of  coarse  salt  The  cargo  of  salt  arrived 
at  Chicago  on  the  15th  day  of  October.  There  being  no 
market  for  the  same,  it  was  stored  away  at  the  expense  of 
the  plaintiff.  The  salt  was  woith,  at  the  time  of  its  ship- 
ment in  Oswego,  $1.60  per  barrel.  The  cost  of  transporting 
the  same  to  Chicago,  exclusive  of  insurance,  was  nearly 
twenty-seven  and  a  half  cents  per  barrel,  and  on  its  arrival 
at  Chicago  it  was  not  worth  at  that  place  to  exceed  $1.26 
per  barrel. 

The  cause  was  tried  before  a  referee,  who  found  "  that  the 
measure  of  damages  to  which  the  said  plaintiffs  are  entitled 
is  the  difference  in  the  value  of  salt  at  Oswego  and  Chicago 
with  the  cost  of  transportation  added  thereto,  with  interest 
from  the  time  of  the  arrival  of  said  salt  at  Chicago.9'  On 
commenting  on  this  finding  of  the  referee,  Earle,  C.  J., 
says:  "The  measure  of  damages  to  be  applied  to  cases  as 
they  arise  has  been  a  fruitful  subject  of  discussion  in  courts. 
The  difficulty  is  not  so  much  in  laying  down  rules  as  in 
applying  them.  The  cardinal  rule  undoubtedly  is,  that  one 
party  shall  recover  all  the  damages  which  has  been  occa- 
sioned by  the  breach  of  contract  by  the  other  party.  But 
this  rule  is  modified  in  its  application  by  two  others.  The 
damages  must  flow  directly  and  naturally  from  the  breach 
of  contract,  and  they  must  be  certain  both  in  their  nature 
and  in  respect  to  the  cause  from  which  they  proceed. 
Under  this  latter  rule,  speculative,  contingent  and  remote 
damages,  which  cannot  be  directly  traced  to  the  breach 
complained  of,  are  excluded ;  under  the  former  rule  such 
damages  are  only  allowed  as  may  fairly  be  supposed  to 
have  entered  into  the  contemplation  of  the  parties  when 
they  made  the  contract,  as  might  naturally  be  expected  to 
follow  its  violation.  It  is  not  required  that  the  parties  must 
have  contemplated  the  actual  damages  which  are  to  be 
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allowed,  bnt  the  damages  must  be  such  as  the  parties  may 
fairly  be  supposed  to  have  contemplated  when  they  made 
the  contract.  Parties  entering  into  contracts  usually  con- 
template that  they  will  be  performed,  not  violated.  As  both 
parties  are  usually  equally  bound  to  know  and  be  informed 
of  the  facts  pertaining  to  the  execution  or  breach  of  a  con- 
tract which  they  have  entered  into,  I  think  a  more  precise 
statement  of  the  rule  is,,  that  a  party  is  liable  for  all  the 
direct  damages  which  both  parties  to  the  contract  would 
have  contemplated  as  flowing  from  its  breach  if,  at  the  time 
they  entered  into  it,  they  had  bestowed  proper  attention 
upon  the  subject,  and  had  been  fully  informed  of  the  facts. 
*  *  *  I  think,  therefore,  that  the  rule  of  damaged 
adopted  by  the  referee  was  sufficiently  favorable  to  the 
defendant.  The  damages  allowed  were  certain,  and  they 
were  the  proximate  and  direct  result  of  the  breach."  As  to 
the  measure  of  damages  that  may  be  recovered  in  an  action 
of  tort,  or  for  breach  of  contract,  I  call  attention  to  the 
cases  of  Shepard  v.  Milwaukee  Gas  Light  Co.,  15  Wis. 
325 ;  Bailroad  Co.  v.  Howard,  13  How.  (U.  S.)  344 ;  Mas- 
terton  v.  The  Mayor,  etc.,  Brooklyn,  7  Hill,  61 ;  Fox  v. 
Harding,  7  Cush.  622 ;  Thompson  v.  Jackson  et  ah,  14  B. 
Mon.  114 ;  Davis  v.  Talcott,  14  Barb.  611 ;  Wade  v.  Leroy 
etal.,  20  How.  24;  Waters  v.  Powers,  20  Eng.  Law  and 
Eq.  410;  Fletcher  v.  Tayleur,  33  id.  187;  Alder  v. 
Heighly,  16  M.  &  W.  117. 

If  the  authorities  from  which  I  have  quoted  state  the  rule 
correctly,  and  I  have  no  reason  to  doubt  it,  then  the  instruc- 
tion given  by  the  court,  so  far  as  the  same  relates  to  the 
plaintiff' 8  right  to  recover  for  profits  which  he  might  have 
made  had  the  message  been  delivered  and  the  oil  sent,  etc., 
is.  erroneous,  and  the  jury  having  been  misled  by  it,  the 
cause  must  be  reversed.  And  as  this  cause  must  go  back 
for  trial,  it  is  proper  that  we  should  add  lhat  the  plaintiff 
is  entitled  to  recover  not  only  what  he  paid  the  com  pany 
for  transmitting  the  message,  but  also  the  increased  price  of 
freight  he  was  required  to  pay,  and  also  all  expenses  that 
the  plaintiff  incurred  by  reason  of  the  failure  of  the  defend- 


2    &K 


846  Berry  t>.  Hart  et  al.  [Feb.  T., 

ant  to  fulfill  the  contract.    The  length  to.  which  the  opinion 

has  already  grown  prevents  reference  to  other  matters  that 

have  been  assigned  for  error. 

The  cause  is  remanded  for  new  trial  in  accordance  with 

the  principles  announced  in  this  opinion,  and  the  parties 

have  liberty  to  amend  their  pleadings. 

Reversed, 


1  r3  Berry  v.  Hart  et  al. 


Pleading  in  trespass  — justification  by  officer.  In  trespass  de  bonis  against 
an  officer,  if  he  justify  under  a  writ  of  attachment,  he  most  aver  return  of 
the  writ 

8ake  — justification  by  plaintiff  in  attachment.  Bnt  this  rule  is  not  applicable 
to  the  plaintiff  in  the  attachment  suit. 

Evidence — official  character  of  sheriff.  Whatever  rule  may  be  enforced 
against  an  officer  Justifying  under  process,  it  seems  to  be  sufficient  for 
third  persons  to  show  that  he  is  an  officer  de  facto,  and  a  plaintiff  in  attach- 
ment who  is  sued  in  trespass  is  not  bound  to  show  that  the  sheriff  who 
levied  the  writ  was  an  officer  dejure.  It  is  sufficient  for  him  to  show  that 
the  sheriff  was  performing  the  duties  of  the  office  and  generally  recog- 
nised in  it. 

Justification  by  plaintiff  in  attachment.  If  a  plaintiff  in  attachment  is  sued 
in  trespass  by  a  stranger  to  the  proceeding  he  need  not  aver  the  ground 
upon  which  the  attachment  was  issued. 

And  if  the  ground  of  the  attachment  is  set  out  in  the  plea,  it  is  not  necessary  to 
support  it  at  the  trial. 

Agent  —  authority  of  clerk  in  a  store.  A  clerk  left  in  charge  of  a  store  during 
the  absence  of  his  principal,  with  instructions  to  do  the  best  he  can,  has  no 
authority  to  sell  the  entire  stock  valued  at  upwards  of  $10,000  to  a  single 
creditor  of  his  principal  to  satisfy  a  debt  of  less  than  $7,000. 

Agent's  authority  —  may  be  attacked  by  creditor  of  the  principal.  A  creditor 
of  the  principal  may  attack  a  sale  made  by  an  agent,  upon  the  ground 
that  the  agent  was  without  authority  to  make  it,  but  a  mere  stranger 
cannot  be  allowed  to  interfere  between  principal  and  agent. 

The  creditor  must  prove  a  debt  and  legal  process  against  the  principal  in  the 
same  manner  as  one  who  seeks  to  avoid  a  sale  under  the  statute  of  frauds 
and  for  the  same  reason. 

Appeal  from  District  Courts  Gilpin  County. 

Trespass  de  bonis  asportatis  against  Isidore  H.  Kastor, 
William  Z.  Cozens  and  appellant.    Cozens  and  appellant 
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pleaded  the  general  issue  ;  afterward  Cozens  pleaded 
specially  that  he  was  sheriff  of  Gilpin  county  ;  6th  May, 
1867,  a  writ  of  attachment  came  to  his  hands  issued  out  of 
the  district  court  of  Gilpin  county,  at  the  suit  of  Kastor  & 
Berry,  and  against  Oliver  S.  Buell,  and  directed  to  him  to 
execute,  commanding  him  to  attach  so  much  of  the  estate 
of  Buell  as  should  be  of  value  sufficient  to  satisfy  the  sum 
of  $669.25  and  costs,  etc. ;  that  he  levied  the  said  writ  on  the 
goods  and  chattels  in  the  declaration  mentioned,  as  the 
property  of  said  Buell,  and  that  said  goods  and  chattels 
were  the  property  of  the  said  Buell  at  the  time  when,  etc, ; 
that  the  levying  of  said  writ  was  the  trespass  complained 
of,  etc.    Appellant  filed  the  following  special  plea : 

And  the  said  defendant,  Julius  Berry,  by  Royle  & 
Butler,  his  attorneys,  for  a  further  plea  in  this  behalf  by 
leave  of  the  court,  for  this  purpose  first  had  and  obtained, 
says  actio  nan  because  he  says  that  on  the  6th  day  of  May, 
A.  B.  1867,  at  the  county  of  Gilpin  aforesaid,  and  before 
the  committing  of  the  said  trespasses  above  laid  to  the  charge 
of  the  defendants  herein,  he  and  one  Isidore  H.  Kastor  were 
partners,  doing  business  at  the  city  of  Denver,  to  wit,  in 
the  county  of  Gilpin  aforesaid,  under  the  firm-name  and 
style  of  Kastor  &  Berry,  and  that  one  Oliver  S.  Buell,  who 
did  business  under  the  name  and  style  of  O.  S.  Buell  &  Co. 
at  the  said  county  of  Gilpin,  was  indebted  to  the  said  Kastor 
ft  Berry  in  the  sum  of  $659.25,  and  that  the  said  Buell  was 
then  and  there  converting  his  property  into  money,  with 
the  intent  of  placing  the  same  beyond  the  reach  of  the  said 
Kastor  &  Berry.  And  defendant  avers  that  on  the  said  6th 
day  of  May,  A.  D.  1867,  and  before  the  committing  of  the 
said  supposed  trespasses,  at  the  county  aforesaid,  he  made 
and  filed  his  affidavit  in  the  clerk's  office  of  district  court 
of  said  Gilpin  couniy,  which  affidavit  was  duly  subscribed 
and  sworn  to  before  an  officer  authorized  to  administer  oaths, 
in  which  affidavit  he  alleged  that  the  said  Buell  was  indebted 
to  the  said  Kastor  &  Berry  in  the  sum  of  $659.25,  and  that 
the  said  Buell  was  converting  his  property  into  money  with 
the  intent  of  placing  the  same  beyond  the  reach  of  the 
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Kastor  &  Berry,  and  that  he  was  otherwise  disposing  of  his 
property,  with  the  intent  of  placing  the  same  beyond  the 
reach  of  the  said  Kastor  &  Berry  ;  and  that  said  defendant 
then  and  there  made  a  good  and  sufficient  bond  with  good 
and  sufficient  surety,  and  filed  the  same  with  the  said  clerk 
of  the  said  district  court  of  Gilpin  county.  And  defendant 
further  avers  that,  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  and  before  the  committing  of  the  said  sup- 
posed trespasses,  upon  the  filing  of  the  affidavit  and  bond  in 
the  said  clerk' s  office  of  the  district  court  of  Gilpin  county, 
a  writ  of  attachment  was  issued  by  the  said  clerk  of  said 
district  court  at  the  suit  of  the  said  Kastor  &  Berry  against 
the  estate  of  the  said  O.  S.  Buell,  and  that,  on  the  said  6th 
day  of  May,  A.  D.  1867,  at  the  county  aforesaid,  the  defend- 
ant caused  the  said  writ  of  attachment  to  be  delivered  to 
William  Z.  Cozens,  who  was  then  and  there  the  sheriff  of 
said  Gilpin  county,  which  said  writ  of  attachment  com- 
manded the  said  sheriff  of  Gilpin  county  to  attach  so  much 
of  the  estate,  real  and  personal,  of  the  said  O.  S.  Buell,  to  be 
found  in  the  said  county  of  Gilpin,  as  should  be  of  value 
sufficient  to  satisfy  the  sum  of  $669.26  and  costs,  and  such 
estate  so  attached  in  his  hands  to  secure  so  as  to  provide 
that  the  same  might  be  liable  to  further  proceedings  there- 
upon, according  to  law,  at  a  court  to  be  holden  at  the  city 
of  Central  for  the  said  county  of  Gilpin,  upon  the  second 
Tuesday  of  July,  A.  D.  1867,  so  as  to  compel  the  said  0.  S. 
Buell  to  appear  and  answer  the  complaint  of  the  said  Kastor 
&  Berry,  which  said  writ  of  attachment  was  then  and  there 
in  full  force  and  effect,  and  not  discharged  or  satisfied ;  and 
which  said  writ  of  attachment  was  directed  to  the  said 
Cozens,  as  sheriff  of  said  Gilpin  county,  to  execute,  and 
that  the  said  Cozens,  as  such  sheriff  as  aforesaid,  by  virtue 
of  the  said  writ  of  attachment,  and  by  the  aid  and  direction 
of  defendant,  did,  on  the  6th  day  of  May,  A.  D.  1867,  at 
the  county  of  Gilpin  aforesaid,  in  the  life-time  of  the  said 
writ  of  attachment,  take  the  said  goods  and  chattels  in  the 
said  declaration  mentioned,  and  levy  upon  the  same,  by 
virtue  of  the  said  writ  of  attachment,  as  the  property  of  the 
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said  O.  S.  Buell ;  and  the  defendant  avers  that  the  said 
goods  and  chattels  in  the  said  declaration  mentioned  were 
the  property  of  the  said  O.  S.  Buell  and  were  subject  to 
attachment,  without  this,  that  the  property  of  the  said  goods 
and  chattels  in  the  said  declaration  mentioned,  or  any  part 
thereof,  at  the  said  time  when,  etc.,  was  in  the  plaintiffs, 
as  by  the  said  declaration  is  above  supposed,  which  are  the 
said  supposed  trespasses  in  said  declaration  mentioned  and 
none  other.  And  this  the  said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment,  etc. 

In  several  replications  the  plaintiffs  below  denied  the 
material  facts  alleged  in  these  special  pleas. 

At  the  trial  Philip  M.  Martin  testified  that  he  knew  the 
Harts  and  Cozens  and  'Berry  and  perhaps  Kastor,  and  did 
know  them  in  May,  1867.  I  was  called  on  by  Mr.  Cozens 
to  invoice  the  goods  he  had  taken  ;  they  were  in  plaintiffs' 
store  on  Main  street,  Central  City,  Gilpin  county,  Colorado ; 
Orlando  North  assisted  us  in  invoicing ;  they  were  taken 
from  the  store  by  Cozens ;  Hart,  Wiggins  &  Co.  were  doing 
business  here  at  that  time ;  John  Q.  Hart  was  their  agent ; 
I  have  the  invoice  list  which  we  made ;  Cozens  saw  and 
examined  it,  and  said  it  was  correct ;  he  told  us  to  invoice 
the  goods  at  the  prices  laid  down  here  ;  Hart  told  him  not 
to  take  the  goods  away,  that  they  were  the  property  of 
Hart,  Wiggins  &  Co. ;  the  list  I  hold  in  my  hands  is  cor- 
rect ;  the  goods  were  valued  at  $4, 017 ;  Cozens  saw  the  foot- 
ings up ;  he  said  he  got  a  copy  from  North  and  that  it 
corresponded  with  mine ;  I  was  selling  goods  at  that  time ; 
have  been  in  that  business  for  twenty-one  years ;  have  been 
in  business  here  since  1861.  If  the  goods  had  been  carefully 
managed  they  might  bring  the  invoice  price ;  I  think  they 
consisted  of  hats,  caps,  sacks,  coats,  etc.  I  saw  Mr.  Berry 
about  there  at  that  time,  once  in  front  of  the  store.  The 
goods  were  taken  in  the  county ;  Cozens  removed  the  goods 
from  the  store  ;  he  boxed  them  up  and  took  them  away. 

The  plaintiffs  then  offered  in  evidence  the  list  referred  to 

by  the  witness,  and  the  court  admitted  it. 

Cross-examination:    Did  Cozens  take  the  goods  as  an 
Vol.  I.  — 32 
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officer?  Question  was  objected  to  by  plaintiffs.  Court 
sustained  objection  and  refused  to  allow  witness  to  answer. 
Defendants  excepted. 

Cozens  said  he  had  to  do  his  duty ;  don't  recollect  whether 
he  said  he  had  to  do  his  duty  as  an  officer ;,  Hart,  Wiggins 
&  Co.  had  been  in  business  here  from  four  to  six  days  before 
this  ;  the  sale  from  Buell  to  Hart,  Wiggins  &  Co.  was  made 
in  Buell' s  store;  it  was  agreed  between  Hart  and  Cozens 
that  North  and  I  should  make  the  invoice,  I  think ;  my 
understanding  was  that  Hart  bought  the  goods  from  Oliver 
Buell ;  Buell  was  not  here  at  that  time ;  they  were  sold  by 
his  agent  Sherman  ;  Sherman  was  his  agent ;  I  understand 
that  he  had  authority. 

The  following  question  was  then  asked :  Do  you  know, 
of  your  own  knowledge,  whether  Sherman  had  authority 
to/make  the  sale  ?  to  which  plaintiffs  objected,  and  court 
sustained  objection.    Defendants  excepted. 

Witness  then  testified :  I  have  been  the  agent  of  Hart, 
Wiggins  &  Co.  since  that  time  in  this  territory,  in  this  as 
well  as  other  matters  ;  Hart  was  their  agent  at  that  time. 

Charles  C.  Post  testified  that  he  knew  defendants  and 
knew  of  plaintiffs ;  the  plaintiffs  were  doing  business  here 
on  6th  of  May ;  I  knew  of  Julius  Berry  and  Cozens  taking 
the  goods  of  plaintiffs  from  their  store  on  Main  street,  in 
the  store  now  occupied  by  P.  GL  Johnson ;  it  was  on  the 
6th  of  May,  1867 ;  they  were  putting  them  into  boxes ;  I 
saw  them  roll  them  out  of  the  store  in  boxes. 

Cross-examination:  Berry  was  working  there,  taking 
goods  down  and  helping  to  pack  them  ;  I  was  there  as  attor- 
ney for  Hart,  Wiggins  &  Co. 

Defendants  then  asked :  What  did  Cozens  say  about  the 
taking,  if  any  thing,  at  any  time  during  the  taking  f 

Plaintiffs  objected,  and  court  sustained  objection.  De- 
fendants excepted. 

The  following  question  was  then  asked :  Do  you  know 
whether  Cozens  claimed  to  take  the  goods  by  virtue  of  a 
writ  of  attachment  in  his  hands  as  an  officer  ? 


1871.]  Berry  v.  Hast  et  al.  251 

Plaintiffs  objected,  and  court  sustained  objection.  De- 
fendants excepted. 

Plaintiffs  thereupon  closed  their  case. 

Defendant  introduced  Charles  E.  Sherman,  who  testified 
that  he  knew  the  agent  of  Hart,  Wiggins  &  Co. ;  I  knew  Oli- 
ver S.  Buell  in  April  and  May,  1867 ;  he  had  been  in  the 
clothing  business  just  before  that  time,  in  the  place  now 
occupied  by  Clark  &  Sweet,  as  a  tobacco  store ;  he  was  there 
at  least  a  year  in  the  same  kind  of  business ;  I  commenced 
clerking  for  Buell  in  that  place  some  time  in  December, 
1866,  and  continued  about  five  months ;  while  Buell  remained 
here,  I  was  his  clerk  ;  when  he  was  gone  I  had  full  charge 
of  his  business ;  he  went  east  in  1867 ;  he  did  business 
Tinder  the  name  and  style  of  O.  S.  Buell  &  Co. ;  Buell  com- 
posed the  firm ;  there  was  no  other  member  to  my  knowl- 
edge ;  he  remained  east  about  a  couple  of  months ;  I  con- 
ducted his  business  during  his  absence ;  he  did  not  give 
me  any  written  authority ;  he  gave  me  full  charge  of  his 
business,  and  told  me  to  do  the  best  I  could  for  him,  and 
what  I  thought  was  best ;  he  went  east  to  visit  his  friends 
and  buy  goods,  to  continue  his  business  ;  he  returned  on  the 
4th  of  May,  1867,  I  think ;  the  business  was  closed  on  the 
29th  of  April,  1867 ;  the  firm  sold  the  goods  to  Hart,  Wig- 
gins &  Co. ;  I  sold  them  as  the  agent  of  Buell ;  the  value 
of  the  goods  sold  was  somewhere  between  $10,000  and 
$11,000 ;  the  sale  paid  the  debt  of  Buell  to  Hart,  Wiggins 
&  Co. ;  I  think  the  amount  of  the  debt  was  somewhere 
between  $6,000  and  $7,000  with  interest ;  there  was  no 
other  consideration  besides  that ;  they  did  not  pay  me  any 
money  on  the  transaction,  they  gave  me  no  notes  or  secu- 
rity; Buell  never  gave  me  any  particular  authority  to 
make  the  sale  to  Hart,  Wiggins  &  Co. ;  he  gave  me  gen- 
eral authority ;  I  think  O.  S.  Buell  &  Co.  were  indebted 
to  Kaetor  &  Berry ;  I  don't  know  whether  Hart  knew 
or  was  informed  at  the  time  of  the  sale,  that  O.  S.  Buell 
&  Co.  were  indebted  to  Kastor  &  Berry ;  O.  S.  Buell  & 
Co.  were  also  indebted  to  Berry,  Hexter  &  Co.,  and 
Deitsch  &  Bro.,  in  Denver ;  I  don't  know  whether  Hart 
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knew  of  the  indebtedness  to  the  Denver  folks ;  the  sale  from 
Buell  to  Hart,  Wiggins  &  Co.  included  one  account,  and 
perhaps  more,  but  no  note. 

Cross-examined:  I  had  authority  from  Buel  to  take 
charge  of  his  business  and  do  the  best  I  could. 

Defendants  then  offered  to  prove  by  H.  H.  Atkins  "  that 
he  knew  who  was  sheriff  of  Gilpin  county  during  the 
month  of  May,  1 867,  and  for  two  or  three  years  previous ; 
that  he  had  good  means  of  knowledge,  because  he  was 
clerk  of  the  district  court  of  said  county,  and  frequently 
had  business  with  said  sheriff ;  that  William  Z.  Cozens  was 
sheriff  in  said  month  of  May,  and  had  been  for  a  long  time 
previous ;  that  he  was  recognized  as  such  by  the  district 
court  of  said  county,  by  public  officers,  and  by  the  public 
generally,  and  that  his  right  to  hold  and  exercise  the  duties 
of  said  office  was  not  disputed." 

To  which  plaintiffs  objected,  and  the  court  sustained  said 
objection.    Defendants  excepted. 

Defendants  then  offered  the  affidavit,  bond  and  writ  of 
attachment,  and  the  return  of  the  sheriff  indorsed  on  said 
writ  in  the  suit  of  Kastor  and  Berry  against  O.  S.  Buell,  and 
upon  plaintiffs'  objection  the  court  excluded  them. 

The  jury  found  for  the  plaintiffs  $4,017. 

Messrs.  Royle  &  Butler,  and  Messrs.  Charles  & 
Elbert,  for  appellant 

Messrs.  Johnson  &  Teller,  for  appellees. 

Hallett,  C.  J.  The  issues  in  this  case  were  not  the  same 
as  in  the  case  of  Deitsck  v.  Hart  et  al.,  post,  300,  decided  at 
this  term,  although  appellant's  evidence  was  substantially 
the  same  as  that  offered  by  Deitsch.  In  that  case,  the 
special  plea  was  found  to  be  substantially  defective,  and, 
therefore,  the  justification  failed.  In  this  case,  appellant's 
plea,  although,  perhaps,  it  would  have  been  obnoxious  to 
demurrer,  is,  in  our  opinion,  sufficient  after  issue  joined. 

It  is  said,  that  appellant  should  have  alleged  that  the 
writ  of  attachment  had  been  returned,  and  such  is  the  rule 
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when  an  officer  attempts  to  justify  under  a  writ  of  this  kind. 
Davis  v.  Bushy  4  Blackf.  330. 

But  we  have  found  no  case  in  which  this  rule  has  been 
applied  to  the  plaintiff  in  the  writ,  and,  upon  principle, 
there  appears  to  be  no  reason  for  extending  it  to  him.  It  is 
the  duty  of  the  officer  to  return  the  process  at  the  proper 
time,  and  he  may  well  be  required  to  perfect  his  levy  by 
making  return,  if,  at  the  time  of  pleading,  the  return  day 
has  passed.  The  plaintiff  in  the  suit,  however,  ought  not 
to  be  charged  on  account  of  an  omission  of  the  officer 
occurring  after  the  alleged  trespass  was  committed.  If 
appellant  is  guilty  of  a  trespass,  he  became  so  by  suing  out 
the  attachment  and  directing  it  to  be  levied,  and  thfe  circum- 
stance that  the  officer  failed  in  his  duty  after  the  levy  will 
not  affect  his  rights,  unless  he  was  in  some  way  responsible 
for  the  omission.  In  Middleton  v.  Price,  2  Strange,  1184, 
the  plaintiff  in  the  writ  and  the  officer  jointly  justified. 
"  And  it  not  being  shown  that  any  return  was  made,  the 
court  held,  that  the  officer  was  a  trespasser  db  initio,  and 
that  the  plaintiff,  by  joining  with  him  in  the  plea,  is  equally 
affected  by  the  defect  of  it." 

If  they  had  pleaded  separately,  probably  the  plaintiff 
would  not  have  been  held  liable  for  the  officer's  default. 

The  plea  being  sufficient  after  issue  joined,  the  question 
most  discussed  at  the  bar  is  the  admissibility  of  the  evidence 
offered  in  the  court  below  to  show  the  official  character  of 
the  sheriff.  It  is  conceded  that  the  acts  of  officers  de facto 
are  valid,  when  they  concern  the  public  or  the  rights  of 
third  persons,  who  have  an  interest  in  the  act  done.  People 
v.  Collins,  7  Johns.  649. 

The  appellant  was  in  no  way  connected  with  the  sheriff, 
except  that  he  procured  his  services  in  levying  the  writ  of 
attachment.  Desiring  to  enforce  payment  of  his  debt 
against  Buell,  appellant  sued  out  process,  and,  if  he  found 
Cozens  performing  the  duties  of  sheriff,  and  generally 
recognized  as  such  officer,  we  think  that  he  might  accept 
his  services  without  further  inquiry  as  to  the  tenure  by 
which  the  office  was  held.      Certainly  no  question  as  to  the 
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validity  of  the  levy,  predicated  upon  Cozens?  title  to 
the  office,  can  arise  between  Buell  and  appellant,  and,  a 
fortiori,  no  snch  question  ought  to  be  allowed  between 
appellant  and  appellees.  The  circumstance,  that  Cozens 
and  appellant  were  sued  jointly,  can  make  no  difference 
since  they  severed  in  pleading.  Whatever  rule  may  be 
enforced  against  an  officer  justifying  under  process,  it  seems 
to  be  sufficient  for  third  persons  to  show  that  he  is  an  officer 
de  facto,  and  the  evidence  offered  by  appellant  tended 
to  prove  this  fact,  and  was,  therefore,  improperly  rejected. 
From  this  it  follows,  that  the  affidavit  in  attachment  and 
the  writ  and  return  were  also  excluded  improperly. 

And  here  I  might  pause  in  the  discussion  of  this  cause, 
but  for  the  suggestion  of  counsel  that  the  verdict  must  have 
been  the  same  if  all  the  evidence  excluded  upon  the  trial 
below  had  been  admitted.  This  suggestion  rests  upon  an 
alleged  absence  of  proof  upon  two  points  in  appellant's 
defense.  In  the  special  plea  the  ground  upon  which  the 
attachment  was  issued  is  set  out,  and  it  is  claimed  that  there 
is  no  evidence  to  support  it.  But  we  think  that  the  allega- 
tion itself  is  not  material  in  this  action  and  must  be  disre- 
garded. In  Damon  v.  Bryant,  2  Pick.  411,  the  reason 
given  for  requiring  an  officer  to  prove  a  debt  in  cases  of  this 
kind  is,  that  it  may  appear  that  he  is  acting  for  a  creditor 
because  it  is  only  in  that  character  that  he  can  question  the 
vendee's  title  to  the  goods. 

It  is  plain  that  a  creditor,  when  justifying  a  seizure  out  of 
the  hands  of  a  stranger,  must  show  his  debt  upon  the  same 
reason.  Proof  of  the  relation  of  debtor  and  creditor  estab- 
lishes the  right  of  the  creditor  to  proceed  against  the  prop- 
erty of  the  debtor  wherever  it  may  be  found,  but  whether 
he  shall  proceed  by  attachment  or  ordinary  summons  is  a 
question  of  no  importance  to  any  other  than  the  parties  to 
the  suit.  If  the  debtor  should  bring  trespass  against  the 
creditor,  there  would  be  strong  reason  for  requiring  the 
creditor  to  show  that  there  was  cause  for  issuing  the  attach- 
ment because  the  debtor  may  question  the  remedy  as  well 
as  the  right.    But  a  stranger  to  the  process  is  in  a  different 
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position.  As  to  him  it  is  sufficient  for  the  creditor  to  show 
his  debt,  and  that  he  has  resorted  to  legal  process  for  its 
collection. 

It  is  also  urged  that  appellant  failed  to  show  that  the  sale 
from  Buell  to  appellees  was  fraudulent,  and  therefore  the 
title  of  the  latter  parties  must  be  held  good.  It  is  to  be 
observed,  however,  that  appellant  was  not  confined  to  that 
method  of  showing  title  in  Buell.  It  seems  that  Buell  was 
a  merchant,  and  that  he  went  east  to  buy  goods,  and  visit 
his  friends,  leaving  Sherman,  his  agent,  in  charge  of  his 
business,  and  that  during  his  absence  Sherman  sold  his 
whole  stock  of  goods  to  appellees  for  the  purpose  of  paying 
Buell' s  indebtedness  to  them.  The  value  of  the  goods  was 
upwards  of  $10,000,  and  the  indebtedness  of  Buell  to  appel- 
lees was  less  than  $7,000.  It  is  difficult  to  maintain  the 
authority  of  the  agent  to  make  this  sale,  for  if  it  is  conceded 
that  Sherman  had  authority  to  sell  the  whole  stock  of 
goods  in  mass  at  two-thirds  of  their  value,  which  is  all  that 
can  be  claimed  upon  the  testimony,  there  is  nothing  to  show 
that  he  had  any  authority  whatever  to  pay  debts.  Sherman 
says  that  Buell  gave  him  full  charge  of  the  business  and 
told  him  to  do  the  best  he  could.  Giving  to  this  authority 
the  utmost  latitude,  Sherman  had  power  to  sell  goods  and 
perhaps  pay  current  expenses,  and  the  sale  of  the  whole 
stock  to  a  single  creditor  to  satisfy  one  debt  was  entirely 
beyond  the  scope  of  his  employment.  Nash  v.  Drew,  5 
Cush.  422  ;  Swett  v.  Brown,  5  Pick.  178 ;  Seals  v.  Allen,  18 
Johns.  365. 

Appellant  had  the  right  to  have  this  question  submitted 
to  the  jury  under  proper  instructions,  but  he  could  not  do 
bo  except  in  connection  with  the  other  evidence  in  the  case. 
In  this  view  it  was  not  necessary  that  he  should  rely  upon 
fraud  in  the  sale  from  Buell  to  appellees,  because  if  the  jury 
should  find  that  Sherman  had  no  authority  to  pay  the  debt 
to  appellees,  and  there  had  been  no  ratification  of  the  act, 
the  title  was  still  in  Buell  and  the  property  was  subject  to 
attachment  under  a  writ  running  against  him.  That  appel- 
lant was  in  a  position  to  question  the  sale  from  Buell  to 
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appellee,  upon  the  insufficiency  of  Sherman's  authority  to 
make  it,  is  decided  in  the  case  of  Beats  v.  Allen,  cited 
above. 

It  seems  that  a  stranger,  who  seeks  to  attack  a  sale  upon 
the  want  of  authority  in  the  agent  by  whom  it  was  made, 
must  show  a  debt  and  legal  process  against  the  principal  in 
the  same  manner  as  one  who  seeks  to  avoid  a  sale  under 
the  statute  of  frauds,  and,  for  the  same  reason,  a  mere 
stranger  cannot  be  allowed  to  interfere  between  principal 
and  agent    Jackson  v.  Van  Datysen,  5  Johns.  44. 

It  was  necessary  for  appellant  to  show  privity  between 
himself  and  Buell  before  he  could  attack  the  sale  made  by 
Sherman,  and  for  this  purpose  the  evidence  of  indebtedness 
and  process,  and  the  official  character  of  the  sheriff  was 
material  to  his  defense.  Upon  this  ground,  also,  this  case 
is  to  be  distinguished  from  that  of  Diets ch  v.  Hart  et  al.9 
in  which  there  was  no  sufficient  plea  of  justification  under 
which  the  appellant  could  attack  the  sale  from  Buell. 

There  are  other  questions  in  this  record  which  probably 
will  not  arise  in  another  trial  of  the  cause,  and,  therefore, 
they  are  not  noticed. 

The  judgment  of  the  district  court  is  reversed,  with  costs, 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed. 


Cheney  v.  Barber. 

Practice  —  manner  of  preserving  objection,  that  written  instrument  has  been 
altered  after  execution.  It  was  objected  to  a  written  instrument  when  it 
was  offered  in  evidence,  that  it  had  been  altered  after  execution  by  chang- 
ing the  name  of  the  payee  and  the  date,  and  the  objection  wan  overruled. 
The  instrument  not  having  been  attached  to  the  record  filed  in  this  court, 
the  ruling  of  the  court  below  on  this  point  cannot  be  reviewed. 

Construction  of  contract.  Contract  for  payment  of  $600  in  four  months  and  an 
additional  $600  upon  the  sale  of  certain  mining  property.  Comments  and 
construction. 

Condition  pkecbdent  — performance  must  be  proved.  In  order  to  recover 
upon  an  agreement  to  pay  $600  when  W.  S.  B.  should  sell  certain  mining 
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property  on  the  Bobtail  lode,  the  plaintiff  must  prove  that  W.  8.  B.  sold 
property  on  that  lode,  and  aUo  that  the  property  bo  sold  waa  that  which 
was  referred  to  in  the  agreement. 

Appeal  from  District  Cowrt,  Oilpin  County. 
Messrs.  W.  S.  &  L.  C.  Rockwell,  for  appellant 
Messrs.  Johnson  &  Teller,  for  appellee. 

Belford,  J.  This  was  an  action  of  assumpsit  founded 
on  the  following  note  and  agreement  in  writing : 

"Pour  months  after  date,  for  value  received,  we  jointly 
and  severally  promise  to  pay  J.  E.  Barber,  or  order,  $600. 
Signed,  Wm.  S.  Rockwell,  Hazen  Cheney.    October  3, 1868. 

"  In  consideration  of  the  above  sum  being  without  interest 
we  promise  and  agree  that  should  Wm.  S.  Rockwell,  one 
of  the  signers  hereto,  effect  a  sale  at  the  east  or  elsewhere, 
of  certain  mining  property  on  the  Bobtail  lode,  and  receive 
his  pay  therefor,  then  we  will  pay  an  additional  $600. 
Signed,  William  S.  Rockwell,  Hazen  Cheney.    (Seal.)" 

It  is  alleged  in  the  complaint  that,  on  the  3d  day  of 
October,  1863,  the  plaintiff  Barber,  together  with  certain 
other  parties,  were  the  owners  of  certain  mining  property 
situated  in  Gilpin  county  and  known  and  described  as  the 
east  sixty-six  and  (2-3)  two-thirds  feet  of  claim  number 
one  east,  and  the  west  twenty  feet  of  claim  number  two 
east  on  the  Bobtail  lode.  That,  on  the  day  aforesaid, 
William  S.  Rockwell  applied  to  the  plaintiff  for  a  power 
of  attorney  from  him,  authorizing  Rockwell  to  negotiate  a 
sale  of  the  interest  of  the  plaintiff  in  said  property,  and 
also,  at  the  same  time,  applied  to  plaintiff  for  the  loan  of 
$600  in  money  for  his  own  benefit  That  thereupon  it  was 
agreed  between  Rockwell  and  Barber  that  the  plaintiff 
would  loan  and  advance  to  Rockwell  the  sum  of  $600,  and 
also  empower  him  to  sell  and  convey  the  interest  of  the 
plaintiff  in  the  property  above  described,  on  the  condition 
that  Rockwell  and  Cheney  should  make  a  joint  and  several 
promissory  note  to  the  plaintiff  (being  the  one  above  set 
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forth),  and  payable  four  months  after  date,  for  the  sum  of 
$600,  and  that  said  defendants,  Rockwell  and  Cheney, 
would  farther  execute  and  deliver  to  plaintiff  an  agreement 
in  writing  (being  the  one  above  set  forth),  that  upon  the  sale 
of  said  property  they  would  pay  the  plaintiff  an  additional 
sum  of  $600  to  that  mentioned  in  said  note.  It  is  further 
alleged  that  Rockwell  and  Cheney  did  thereupon  execute 
said  note,  and  at  the  same  time  and  place  make  their  certain 
agreement  in  writing,  whereupon  the  said  plaintiff  duly 
empowered  the  said  Rockwell  to  sell  and  convey  the  said 
property  above  described,  and  to  execute  a  deed  therefor. 
And  the  plaintiff  further  avers  that  afterward,  to  wit,  on 
the  31st  day  of  March,  1864,  Rockwell  did  sell  and  convey 
the  same  identical  property  referred  to  and  mentioned  in 
the  written  agreement  above  set  forth,  and  received  the  pay 
therefor.  A  trial  was  had  by  the  court,  a  finding  for  the 
plaintiff,  and  judgment  for  the  sum  of  $1,500. 

The  plaintiff,  to  maintain  his  action,  offered  in  evidence 
the  note  and  agreement,  to  the  introduction  of  which  the 
defendant  objected,  "  because  said  note  and  agreement  have 
been  altered  by  substituting  the  name  of  a  different  payee, 
and  that  the  date  of  the  said  note  has  been  changed  since 
the  same  was  executed."  Which  objections  were  over- 
ruled by  the  court,  and  this  is  the  first  error'assigned.  We 
have  no  data  before  us  by  which  the  tenability  of  these 
objections  can  be  determined.  There  is  no  evidence 
before  us,  that  these  objections  urged  by  counsel  existed; 
in  fact,  the  execution  of  the  papers  is  admitted,  and  we 
are  asked  to  conclude  that  the  instruments  offered  in  evi- 
dence were  altered  upon  the  simple  ground  that  the  coun- 
sel so  stated  when  they  were  offered  in  evidence.  Had 
the  originals  beep  attached  to  the  bill  of  exceptions, 
we  might  derive  some  light  from  an  inspection,  but  this 
is  denied  us.  Neither  the  originals,  nor  any  evidence 
showing  the  alleged  alteration,  have  reached  this  court 
The  general  rule  is,  that  the  material  alteration  of  an  instru- 
ment^ made  by  a  party  who  claims  the  benefit  of  it,  without 
the  consent  of  the  party  against  whom  it  is  sought  to  be 
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enforced,  Tenders  it  void.  The  question  of  alteration  is  a 
question  of  fact.  The  true  rule  in  regard  to  the  burden  of 
proof  is,  that  when  the  alteration  is  of  such  a  character  as 
to  defeat  entirely  its  operation  for  any  purpose,  as  in  the 
case  of  an  erasure  of  the  signature  of  a  deed  or  other  instru- 
ment, so  that,  admitting  all  to  be  true  that  appears  upon  the 
instrument,  when  produced  it  would  be  void  in  law,  it 
should  be  explained  in  the  first  instance  before  it  should  be 
permitted  to  go  to  the  jury.  In  other  cases  the  instru- 
ment should  be  given  in  evidence,  and  should  go  to  the  jury 
upon  the  ordinary  proof  of  execution,  although  an  alter- 
ation may  appear  in  it,  leaving  the  parties  to  such 
explanatory  evidence  as  they  may  choose  to  offer.  But  if 
there  is  neither  intrinsic  nor  extrinsic  evidence  as  to  when 
the  alteration  was  made,  the  presumption  of  law  is,  that  it 
was  made  before  or  at  the  execution  of  the  instrument. 
Stoner  v.  JSllis,  6  Ind.  152.  It  nowhere  appears  that  any 
proof  was  offered,  tending  to  show  that  any  alterations 
were  made  in  the  instruments,  and  in  the  absence  of  all 
evidence  on  the  subject,  we  cannot  say  that  the  action  of 
the  court  in  admitting  these  instruments  was  erroneous. 

It  is  claimed  by  the  appellant  that  the  contract  sued  on 
is  an  entirety  in  law  ;  that  it  contains  but  one  agreement  as 
to  payment  and  time  of  payment,  the  latter  being  four 
months  after  date,  the  amount  to  be  paid  four  months  after 
date  to  be  either  $600  or  $1,200,  depending  on  the  happen- 
ing of  an  event,  being  the  sale  of  certain  mining  property. 
It  id  very  clear  that  the  first  instrument  sued  on  is  a  con- 
tract to  pay  $600  four  months  after  date.  This  payment 
depends  on  no  contingency  and  hinges  on  no  condition.  It 
is  an  absolute  promise  to  pay,  and,  at  maturity,  the  plain- 
tiff might  have  instituted  legal  proceedings  to  enforce  its 
collection,  omitting,  at  the  same  time,  any  mention  or  notice 
of  the  contract  which  immediately  followed  it. 

In  the  second  contract  it  is  stipulated  that,  as  no  interest 
has  been  charged  for  the  loan  of  the  sum  secured  by  the 
promissory  note,  Rockwell  &  Cheney  will  pay  $600  more  to 
Barber,  should  Rockwell  succeed  in  selling  the  mining  prop- 
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«rfcy  which  Barber  authorised  him  to  aelL  We  cannot 
agree  with  the  appellant  in  his  theory  that  the  obligation  to 
pay  the  additional  $600  depended  upon  the  sale  of  this 
property  withiii  four  months,  or  daring  the  time  intervening 
between  the  execution  and  maturity  of  the  note.  The  con- 
tingency upon  which  this  second  $600  became  payable  was 
the  selling  of  the  property.  When  a  sale  was  effected,  and 
the  money  therefor  received  by  Rockwell,  then  his  promise 
ripened  into  an  absolute  liability.  There  nowhere  appears 
in  this  second  contract  any  limit  as  to  the  time  when  the  sale 
was  to  be  made,  and  to  give  it  the  construction  claimed  by 
the  appellant,  we  must  interpolate  into  the  body  of  the  con- 
tract words  which  the  parties  to  it  did  not  deem*  fit  to  incor- 
porate. In  other  words,  we  must  make  a  new  contract  for 
them.  This  clearly  is  not  the  province  of  a  court  To  con- 
strue contracts,  not  make  new  ones,  is  our  duty. 

We  are,  therefore,  of  the  opinion  that,  upon  a  sale  being 
made,  Rockwell  &  Cheney  became  liable  for  the  additional 
$600. 

It  is  further  contended  by  the  appellant  that  there  is  no 
evidence  showing  that  a  sale  was  made  by  Rockwell.  It 
will  be  observed  that  the  contract  fails  to  describe  specifically 
the  property  to  be  sold.  It  was  on  the  Bobtail  lode,  but 
what  particular  portion  of  it) 

To  entitle  the  plaintiff  to  recover,  he  must  show  that  the 
property,  concerning  which  the  contract  was  made,  was 
sold  by  Rockwell.  To  prove  a  sale,  he  introduced  in  evi- 
dence  a  deed  made  by  Rockwell  as  attorney  in  fact  of  Bar- 
ber and  others  to  George  A.  Hoyt.  Conceding  that  this 
deed  was  properly  admitted  in  evidence,  there  is  nothing  in 
the  record  showing  that  the  land  described  in  the  deed  was 
the  same  about  which  this  contract  was  made.  If  left  to 
enter  the  domain  of  inferences,  we  might  conclude  that  the 
property  was  the  same,  but  the  plaintiff,  to  recover,  must 
rely  on  something  better  than  inferences.  It  was  in  his  power 
to  prove  this  fact,  and  he  should  have  done  so.  The  testi- 
mony of  Lyon  throws  no  light  on  this  branch  of  the  subject, 
and  the  statement  in  Rockwell9  s  letter  is  entirely  too  ambig- 
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nous  to  be  relied  upon  with  safety.    From  the  careful 

examination  we  have  given  the  evidence,  we  are  forced  to 

the  conclusion  that  it  is  not  sufficient  to  prove  a  sale  of  the 

property  about  which  the  contract  was  made. 

This  cause  is  therefore  reversed  and  remanded  for  a  new 

trial,  at  the  costs  of  the  appellant 

Reversed. 


Sullivan  et  al.  v.  Clements. 

Kvidjcncb  must  support  the  allegation.    In  an  action  of  trespass  quwre  etaunm, 

it  the  lotus  in  quo  be  described  in  the  declaration,  the  evidence  must  be 

confined  to  the  place  named. 
Trespass  quart  dausum.    Evidence  of  possession.    In  trespass  qua/re  olausum, 

if  the  plaintiff  does  not  show  title,  he  must  show  that  he  was  in  possession 

of  the  locus  in  quo  at  the  time  of  the  alleged  injur. 

Appeal  from  District  Court,  Jefferson  County. 

Messrs.  Johnson  &  Teller,  for  appellants. 

Messrs.  Browne,  Harbison  &  Putnam,  for  appellee. 

Hallett,  G.  J.  This  was  an  action  of  trespass  quare 
clausum  f  regit  in  the  district  court  of  Boulder  county  and 
thence  removed  to  Jefferson,  where  appellee  obtained  judg- 
ment for  $1,360.  The  description  of  the  locus  in  quo  in  the 
declaration  is  according  to  the  government  survey,  and  is 
wholly  unintelligible,  except  the  last  clause,  which  compre- 
hends twenty  acres  of  land.  Rejecting  that  part  of  the 
description  which  we  cannot  understand  and  accepting  that 
which  is  good,  the  declaration  is  for  a  trespass  upon  twenty 
acres  of  land,  described  according  to  the  lines  of  the  public 
survey.  The  only  witness  who  attempted  to  describe  the 
premises  was  less  successful  than  the  pleader,  inasmuch  as 
his  description  is  unintelligible  throughout  All  the  wit- 
nesses speak  of  a  tract  of  land,  containing  one  hundred  and 
sixty  acres,  and  we  find  nothing  to  connect  their  testimony 
with  the  locus  in  quo,  given  in  the  declaration.  Therefore 
the  proof  does  not  come  up  to  the  allegation,  and  in  our 
opinion  this  is  a  substantial  omission. 
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By  the  ancient  common  law  it  was  unnecessary  to  name 
the  locus  in  quo  in  the  declaration,  and  if  the  defendant 
pleaded  the  general  issue,  the  plaintiff  could  prove  a  tres- 
pass in  any  part  of  the  parish  in  which  the  venue  was  laid. 
By  the  use  of  the  common  bar,  asserting  title  to  some  par- 
ticular close  in  the  parish,  the  defendant  could  compel  the 
plaintiff  to  describe  the  close  by  name  or  otherwise,  and 
then  the  parties  in  the  third  pleading  came  to  the  point, 
which  is  now  gained  in  the  declaration. 

This  practice  was  virtually  abolished  in  A.  D.  1654,  by 
allowing  plaintiffs  to  name  the  close  in  which  the  trespass 
was  committed  in  the  declaration.    4  Robinson' s  Prac.  584. 

Perhaps  the  old  practice  might  be  followed  at  this  day  in 
a  proper  case,  but  when  the  locus  in  quo  is  described  in  the 
declaration,  it  would  seem,  upon  principle  and  authority, 
that  the  evidence  should  be  confined  to  the  place  named.  2 
Greenleaf 's  Ev.  618  a;  Fowle  v.  Wyman,  Quincey  (Mass.) 
836 ;   Vowles  v.  Miller,  3  Taunt.  139. 

Another  objection  to  the  evidence  demands  attention. 
Appellee  did  not  introduce  evidence  of  title,  but  relied  upon 
possession  of  the  locus  in  quo,  and  of  course  it  must  appear 
that  he  was  actually  in  possession  at  the  time  of  the  alleged 
trespass,  inasmuch  as  there  can  be  no  constructive  pos- 
session in  the  absence  of  title.  According  to  the  witness 
Hollingsworth,  appellee's  possession  commenced  November 
25, 1867,  and  as  he  alone  appears  to  have  had  knowledge  of 
the  fact,  his  statement  must  be  accepted  as  true.  Now 
there  is  no  evidence  of  an  entry  by  appellants  after  this 
time.  Appellants  entered  the  premises  on  the  4th  of  Novem- 
ber anterior  to  appellee' s  possession,  and  at  other  times  not 
named  by  the  witnesses,  but  it  does  not  affirmatively  appear 
that  appellee's  possession  was  ever  disturbed.  The  gist  of 
this  action  is  injury  to  the  possession,  and  the  evidence  must 
show  that  the  possession  of  the  plaintiff  has  been  invaded. 
Dean  v.  Comstock,  32  111.  173. 

For  these  errors  the  judgment  of  the  district  court  must 
be  reversed,  with  costs,  and  the  cause  remanded. 

Reversed: 
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Haskins  t>.  Tuckeb  et  al. 

Practice — judgment  when,  declaration  not  qn  file.  The  court  cannot  proceed 
to  judgment  in  an  action  at  law  without  a  declaration  on  file  in  the  cause. 

Costs  wQl  not  be  allowed  to  party  in  fault.  Where  the  error  complained  of 
was  occasioned  by  the  negligent  act  of  the  attorney  for  plaintiff  in  error 
costs  will  not  be  allowed.  \ 

Error  to  Probate  Court,  Clear  Creek  County. 

Mr.  C.  C.  Post,  for  plaintiff  in  error. 

Mr.  L.  H.  Shepherd,  for  defendant  in  error. 

Hallett,  C.  J.  It  appears  by  the  bill  of  exceptions  in 
this  case,  that  the  declaration,  although  seasonably  filed  in 
the  cause,  was  not  before  the  probate  court  at  the  time  judg- 
ment was  rendered.  One  of  the  attorneys  for  the  plaintiff 
in  error  had  taken  the  paper  from  the  files  by  consent  of  the 
probate  judge  and  had  failed  to  Return  it,  and  the  court  ap- 
pears to  have  regarded  this  omission  of  the  attorney  as  suffi- 
cient to  warrant  the  court  in  proceeding  to  judgment  without 
the  pleading. 

A  declaration  is  the  statement  of  the  plaintiff's  cause  of 
action  and  enters  into  the  record  of  the  cause.  Without  it 
the  court  cannot  be  informed  of  the  nature  and  extent  of  the 
plaintiff's  demand,  and  of  course  cannot  give  to  such  de- 
mand the  form  of  a  judgment.  If  an  attorney  or  other 
person  shall  be  guilty  of  misconduct  in  taking  papers  from 
the  files  of  a  court,  or  in  refusing  to  return  such  papers,  he 
may  be  punished  for  his  offense ;  but  the  wrongful  act  of  a 
person  in  taking  pleadings  from  the  files  will  not  cure 
defects  in  the  record  caused  by  such  withdrawal.  It  was 
in  the  power  of  the  court  below  to  allow  the  loss  of  the 
declaration  to  be  supplied  by  filing  a  copy,  if  defend- 
ants in  error  had  sought  to  do  so,  but  the  court  could  not 
proceed  to  judgment  without  a  declaration  on  file.  As  the 
error  in  this  record  appears  to  have  grown  out  of  the  negli- 
gent act  of  the  attorney  for  plaintiff  in  error,  we  shall  not 
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allow  the  plaintiff  any  costs.    The  judgment  of  the  probate 

court  is  reversed  and  the  cause  is  remanded. 

Reversed. 


Gallup  et  al.  v.  Wildkb  et  aL 

Praotiob — declaration  must  be  filed  before  judgment.    It  is  error  to  ttk*  judg- 
ment without  a  declaration  on  file  in  the  cause. 

Error  to  Probate  Courts  Fremont  County. 
Messrs.  Charles  &  Elbert,  for  plaintiff  in  error. 

Per  Curiam.  On  the  13th  day  of  July,  1867,  the  plain- 
tiff below  sued  out  of  the  probate  court  of  Fremont  county 
a  summons  against  the  defendants  below,  which  summons 
was  made  returnable  on  the  6th  day  of  August,  1807.  It 
was  served  the  day  it  was  issued  on  Gallup  and  Lothrop. 
On  the  11th  day  of  February,  1868,  the  defendants,  Gallup 
and  Lothrop,  were  defaulted  and  judgment  entered  up 
against  them  for  the  sum  of  $1,200.  The  record  states  that 
after  the  default  was  entered  evidence  was  thereupon  intro- 
duced by  the  plaintiffs,  and  thereupon  the  court  ordered 
that  the  plaintiffs  recover  from  the  defendants  the  sum  of 
$1,200,  etc.,  etc. 

On  the  23d  day  of  June,  1868,  and  after  the  proceedings 
above  were  had,  the  plaintiffs  filed  their  declaration.  This 
course  of  procedure  cannot  be  tolerated.  The  filing  of  the 
declaration  after  the  default  and  judgment  were  had  would 
not  cure  the  want  of  authority  nor  remove  the  defects  that 
existed.    Rankin  v.  Crowett,  Miner,  126. 

There  are  other  errors  in  the  record  but  it  is  unnecessary 
to  allude  to  them. 

The  cause  is  reversed  and  remanded,  with  costs. 

Reversed. 
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Foed  et  al.  v.  Brown  et  al. 

Pbactics  astobiRof  particulars.  If  the  declaration  contain  a  special  count 
on  a  promiflsory  note,  and  the  common  counts,  and  the  plaintiff  stipulate 
that  he  will  at  the  trial  rely  upon  the  promissory  note  only,  it  is  not  neces- 
sary to  file  a  hill  of  particulars. 

Pbactiob  as  to  filing  copy  of  instrument  sued  on.  If  a  copy  of  the  instrument 
on  which  the  action  is  founded  is  filed  with  the  declaration,  and  the  dec- 
laration is  amended,  it  is  not  necessary  to  file  another  copy  with  such 
amendment. 

Error  to  District  Court,  Arapahoe  County. 

Mr.  L.  B.  France,  for  plaintiff  in  error. 

Mr.  W.  C.  Kingslbt,  for  defendant  in  error. 

Belford,  J.  John  S.  Brown  and  William  McKindly 
brought  suit  against  William  R.  Ford  et  al.,  in  assumpsit. 
The  declaration  consisted  of  a  special  count  on  a  promissory 
note,  and  also  the  common  counts.  A  demurrer  was  filed 
to  the  special  counts,  and  an  answer  as  to  the  common 
counts.  The  demurrer  was  confessed  and  leave  taken  to  file 
an  amended  declaration.  Upon  the  filing  of  the  amended 
declaration  the  defendant  asked  for  a  rule  on  the  plain- 
tiffs to  file  a  more  specific  bill  of  particulars.  This  was 
met  by  a  stipulation  on  the  part  of  the  plaintiffs,  that 
in  the  trial  of  the  cause  they  would  rely  wholly  on  the 
note,  and  thereupon  the  .rule  for  the  filing  of  the  more 
specific  bill  of  particulars  was  not  granted.  We  see  no 
error  in  the  court  denying  the  rule.  When  the  plain- 
tiffs stipulate  that  their  only  cause  of  action  is  the  note, 
and  that  they  will  rely  on  no  other,  we  see  no  necessity  for 
the  filing  of  a  bill  of  particulars.  It  is  contended  by  the 
plaintiffs  in  error  that  inasmuch  as  no  copy  of  a  note  was 
attached  to  the  amended  declaration,  they  were  entitled  to 
a  continuance.  There  is  nothing  in  this.  A  copy  of  the 
note  was  affixed  to  the  original  declaration,  and  this  was 
sufficient.  In  confessing  the  demurrer  the  plaintiffs  below 
did  not  withdraw  the  declaration.    They  simply  took  leave 
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to  amend  it  When  a  copy  of  the  instrument  sued  on  is 
attached  to  the  original  declaration,  and  this  declaration  is 
amended,  we  know  of  no  role  of  law  that  requires  a  copy 
of  the  instrument  to  be  attached  to  the  amendment 

Had  the  plaintiffs  withdrawn  their  declaration  at  the  time 
they  confessed  the  demurrer  the  rule  would  be  otherwise. 
But  they  did  not  do  so.  There  is  a  wide  distinction  between 
withdrawing  a  declaration  and  amending  it 

We  see  no  error  in  the  record,  and  consequently  the  judg- 
ment is  affirmed,  with  costs. 

Affirmed. 


I  SJ|  SoPBis  v.  Lilly  et  al. 

Pleading* — declaration  on  replevin  band.  In  actions  on  penal  bonds  in  which, 
under  the  statute,  the  plaintiff  assigns  several  breaches  of  the  conditions 
of  the  bond  in  a  single  count  of  the  declaration,  the  several  assignments  in 
connection  with  the  body  of  the  count  are  regarded  as  constituting  separate 
and  distinct  counts  of  the  declaration. 

Plka  to  whole  declaration  —  must  answer  all  allegations  therein.  In  an 
action  upon  a  penal  bond,  a  plea  which  goes  to  the  whole  declaration  must 
be  sufficient  as  to  all  breaches  of  the  conditions  of  the  bond  which  are  well 
assigned  therein. 

In  an  action  on  a  replevin  bond  it  was  alleged  that  the  principal  in  the  bond 
failed  to  prosecute  the  replevin  suit  with  effect  and  to  return  the  property 
replevied  according  to  the  conditions  of  the  bond.  The  defendants  pleaded 
that  the  property  was  in  fact  returned  and  the  costs  of  the  replevin  suit 
paid.  The  plea  was  bad,  for  the  reason  that  it  did  not  answer  the  breach 
assigned  upon  failure  to  prosecute  the  replevin  suit. 

Damages /or  detention  of  property.  In  an  action  on  a  replevin  bond,  in  which 
it  is  assigned  for  breach  of  the  condition  of  the  bond  that  the  principal  did 
not  prosecute  the  replevin  suit  with  effect,  damages  for  the  detention  of 
the  property  replevied  may  be  recovered. 

Error  to  Probate  Courts  Arapahoe  County. 

Mr.  Alfred  Sayre,  for  plaintiff  in  error. 

Mr.  L.  B.  France,  for  defendants  in  error. 

Hallett,  C.  J.    The  declaration  in  this  case  is  upon  a 
replevin  bond,  the  conditions  of  which  are  alleged  to  have 
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been  violated  by  the  failure  of  defendant  Lilley  to  prosecute 
the  replevin  suit  with  effect,  and  to  return  the  property 
replevied,  in  obedience  to  the  judgment  of  the  court  in  that 
suit.  In  a  plea  which  goes  to  the  whole  declaration  the 
defendants  set  up,  that  the  property  was  in  fact  returned, 
and  the  costs  of  the  replevin  suit  paid,  but  nothing  is  said 
as  to  the  failure  to  prosecute  the  replevin  suit  with  effect. 
In  actions  upon  penal  bonds,  in  which,  under  the  statute, 
the  plaintiff  assigns  several  breaches  of  the  conditions  of 
the  bond  in  a  single  count  of  the  declaration,  the  several 
assignments  in  connection  with  the  body  of  the  count  are 
regarded  as  constituting  separate  and  distinct  counts  of  the 
declaration,  and  we  are  authorized  to  say,  that  there  are  as 
many  counts  in  the  declaration  as  there  are  breaches  of  the 
conditions  of  the  bond.  EXbbard  v.  McKindly,  28  HI. 
.263.  If  to  such  a  declaration  the  defendant  wishes  to 
plead  to  the  count  taken  in  connection  with  any  of  the 
assignments  separately  from  the  others,  there  can  be  no 
objection  to  his  doing  so,  but  in  such  case  he  must  limit 
his  plea  to  the  breach  which  he  proposes  to  answer.  It  has 
always  been  held,  that  a  plea  which  professes  to  answer  the 
whole  declaration  must  be  sufficient  as  to  each  and  every 
count  in  the  declaration,  and  this  rule,  applied  to  cases  of 
this  kind,  shows  that  a  plea  which  goes  to  the  whole  decla- 
ration must  be  sufficient  as  to  all  breaches  of  the  conditions 
of  the  bond,  which  are  well  assigned  in  the  declaration. 

Humphrey  et  al.  v.  Taggart,  38  111.  228.  In  this  case 
there  are  two  assignments  of  breaches  of  the  conditions 
of  the  bond,  and  the  plea,  which  professes  to  answer  both 
of  them,  contains  an  answer  to  but  one  of  them.  We  are 
unable  to  perceive  any  reason  for  denying  the  plaintiff's 
right  to  recover  for  the  breach  of  the  bond,  in  respect  to  the 
prosecution  of  the  replevin  suit  with  effect.  If  it  is  thought 
that  the  plaintiff  cannot  recover  damages  for  the  detention 
of  the  property,  we  regard  the  case  of  Shepard  v.  Butter- 
field,  41  111.  76,  as  decisive  of  the  question.  If,  in  the 
replevin  suit,  Booth  had  recovered  damages  for  detention 
of  the  property,  such  recovery  would  be  no  evidence  of  the 
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amount  of  such  damages  in  this  action  under  the  breaches 
assigned  in  this  declaration.  If  any  damages  for  detaining  the 
property  had  been  awarded  against  Lilly  in  the  replevin 
suit,  perhaps  an  action  to  recover  them  would  lie  upon  that 
provision  of  the  bond,  which  provides  for  the  payment  of  all 
damages  which  should  be  adjudged  against  him.  But  we 
are  not  concerned  with  that  view  of  the  case  at  present,  and 
indeed  we  have  now  only  to  say,  that  the  plea  does  not  meet 
the  whole  declaration,  and  therefore  the  demurrer  ought  to 
have  been  sustained.  The  judgment  of  the  probate  court 
is  reversed  with  costs,  and  the  cause  is  remanded. 

Reversed. 


1  a»| 

2  m  Litchfield  v.  Dahtels. 

6    370 

Jurisdiction  or  probate  court  —plaintiff  may  remit  excest  over  $2,000,  and 
sue  in  that  court.  If  the  plaintiff's  demand  exceed  $2,000,  he  may  remit 
the  excess  and  sue  for  that  sum  in  the  probate  court. 

Practice — plaintiff' $  demand  determined  by  ad  damnum.  If  the  plaintiff 
limit  the  ad  damnum  in  his  declaration  to  $2,000,  this  shall  operate  to  remit 
the  excess  over  that  sum  to  the  defendant. 

Continuance  —  to  obtain  testimony  of  absent  witness — necessary  diligence. 
Upon  affidavit  for  continuance  on  the  ground  of  absence  of  witness,  it 
appeared  that  defendant  entered  appearance  Oct.  12,  1809 ;  that  he  was  not 
informed  as  to  location  of  witness  until  January  29,  1870.  Held,  that 
affidavit  was  defective  in  not  showing  that  inquiry  was  made  for  the  wit- 
.  ness  between  those  dates. 

Pleading — denying  partnership.  Under  section  6,  chapter  80,  Revised  Stat- 
utes, 810,  a  plaintiff  is  not  required  to  prove  the  joint  liability  of  defend- 
ants sued  as  partners,  unless  the  execution  of  the  instrument  sued  on  is 
denied  by  plea  verified  by  affidavit. 

Immaterial  issue — plea  denying  partnership.  Where  in  a  suit  on  a  prom- 
issory note  against  several  defendants,  as  partners,  one  of  them  pleaded 
that  at  the  date  of  the  execution  of  the  note  he  was  not  the  partner  of  his 
co-defendants,  the  plaintiff  was  not  required  to  prove  the  partnership. 

Appeal  from  Probate  Courts  Arapahoe  County. 
Mr.  S.  E.  Bbotote,  for  appellant- 
Mr.  Alfred  Saybe,  for  appellee. 


I 
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Belfobd,  J.  This  was  an  action  of  assumpsit,  brought 
in  the  probate  court  of  Arapahoe  county  by  the  appellee 
against  Abraham  T.  Litchfield,  John  W.  Anthony,  David 
Street  and  Henry  Carlisle,  copartners  as  John  W.  Anthony 
A  Co.,  on  a  promissory  note,  of  which  the  following  is 
a  copy : 

"Larimeb  City,  Wyoming  Teet., 

"August  17,  1868. 
"  One  day  after  date,  for  value  received,  we  promise  to  pay 
to  the  order  of  Daniels  &  Brown,  the  sum  of  $1,853.81, 
being  balance  due  on  book  account  with  interest  from  date, 
at  the  rate  of  seven  per  cent  per  annum,  until  the  sum  shall 
be  paid.  "  John  W.  Anthony  &  Co." 

This  note  was  indorsed  by  the  payees  to  the  plaintiff. 

To  the  plaintiff's  declaration,  which  consisted  of  a  special 
count  on  the  note,  together  with  the  consolidated  common 
counts,  the  defendant  filed  the  following  plea  verified: 
"And  the  defendant,  Abraham  T.  Litchfield,  by  his  attor- 
neys, comes  and  defends  the  wrong,  etc.,  and  prays  judg- 
ment, etc.,  because  he  says,  that  the  defendant,  Abraham 
T.  Litchfield,  at  the  time  when,  etc.,  was  and  is  not  a  partner 
of  the  said  John  W.  Anthony,  David  Street  and  Henry 
Carlisle,  and  is  not  jointly  liable  with  the  said  John  W. 
Anthony,  David  Street  and  Henry  Carlisle  as  partners 
aforesaid,  on  the  said  supposed  promises  and  undertakings 
in  the  said  declaration  mentioned  in  manner  and  form  as 
the  said  plaintiff  has,  in  his  said  declaration,  alleged  against 
him,"  etc.  Issue  was  joined  on  this  plea  and  the  trial  had 
by  the  court,  who  found  for  the  plaintiff.  The  only  evidence 
introduced  on  behalf  of  the  plaintiff  was  the  note.  The 
defendant  called  no  witness.  The  first  objection  taken  by 
the  appellant  to  the  proceedings  .below  is,  that  on  the  day 
that  the  summons  was  issued,  there  was  due  on  said 
promissory  note  the  sum  of  $2,019.  It  is  insisted  that  the 
jurisdiction  of  the  probate  court  is  limited  to  the  sum  of 
$2,000,  and  that  the  claim  sued  on  exceeds  that  amount 
by  $19,  and  that  the  court  had  no  power  to  try  and  deter- 
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mine  the  cause,  for  the  reason  that  this  sum  of  $19,  being  in 
excess  of  the  amount  fixed  by  law  as  the  limit  of  the  court's 
jurisdiction,  rendered  all  the  proceedings  void.  Section 
25  of  the  revised  code,  page  526,  provides:  "The  probate 
courts  in  the  said  several  counties  mentioned  in  the  first 
section  of  this  act,  except  the  county  of  Gilpin,  shall  have 
concurrent  jurisdiction  with  the  district  courts  in  all  civil 
cases  at  law  and  in  equity,  where  the  debt  or  sum  claimed 
shall  not  exceed  $2,000." 

While  the  amount  due  on  the  note  at  the  issuing  of  the 
summons  might  have  exceeded  the  amount  prescribed  in 
the  above  section,  still  the  limit  of  the  plaintiff's  action  was 
$2, 000.  This  was  the  extent  of  his  ad  damnum,  and  beyond 
this  amount  he  sought  to  recover  nothing.  After  a  careful 
consideration  of  the  section  above  cited,  and  of  the  provis- 
ions in  the  organic  act,  we  are  of  the  opinion  that  it  is  not 
the  amount  due  on  the  instrument  sued  on  that  fixes  and 
determines  the  jurisdiction  of  the  court,  but  the  amount 
and  extent  of  the  plaintiff's  claim.  If  there  be  due  on  the 
instrument  sued  on  $10,000,  still  if  the  plaintiff  limits  his 
claim  to  $2,000  the  case  is  within  the  jurisdiction  of  the 
court.  The  limitation  of  his  claim  in  the  ad  damnum 
operates  per  se  as  a  remittance  of  whatever  amount  may  be 
due  in  excess  of  $2, 000.  The  next  error  complained  of  is  the 
overruling  of  the  defendant' s  application  for  a  continuance. 
This  suit  was  commenced  in  the  probate  court  on  the  12th 
day  of  October,  1869.  On  the  14th  of  December  the  defend- 
ant filed  his  plea,  and  on  the  14th  of  February,  1870,  he 
filed  his  application  for  a  continuance.  The  sufficiency  of 
the  application  for  a  continuance  can  be  determined  by 
either  of  two  considerations,  viz.,  1st.  The  diligence  used 
to  obtain  the  evidence  of  the  absent  witness.  2d.  The  mate- 
riality of  his  testimony  as  disclosed  by  the  affidavit.  As  to 
the  diligence  used  to  obtain  the  testimony  of  the  witness,  it 
is  alleged  in  the  affidavit  that  the  defendant  was  ignorant  of 
the  whereabouts  of  this  witness  until  January  29,  1870,  and 
he  then  learned  that  the  witness  was  in  San  Francisco,  but 
about  to  sail  for  New  York.    It  nowhere  appears  that  he 
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did  sail  for  New  York.  It  is  nowhere  alleged  in  the  affi- 
davit that  from  October  12,  when  the  suit  was  commenced 
by  the  waiving  of  process  by  Litchfield,  that  any  inquiry 
was  made  to  ascertain  the  location  of  this  witness  or  pro- 
cure his  testimony.  If  Mr.  Litchfield  was  not  a  partner  of 
Anthony  &  Co.  at  the  date  of  the  execution  of  the  note  sued 
on,  he  certainly  knew  that  fact  on  the  day  when  he  entered 
an  appearance.  He  knew  what  the  issue  would  be,  and  it 
behooved  him  to  make  reasonable  efforts  to  procure  the 
testimony  of  witnesses  by  whom  he  might  make  good  his 
defense.  The  court  was  clearly  right  in  overruling  the 
application  for  a  continuance,  for  the  reason  that  no  dili- 
gence was  shown  to  obtain  the  testimony  of  the  witness. 

It  is  further  claimed  that  the  court  erred  in  finding  for 
the  plaintiff  and  entering  up  judgment  in  the  face  of  the 
plea  filed. by  the  defendant.  It  is  contended  that  it  was 
incumbent  on  the  plaintiff  to  do  something  more  than 
simply  introduce  the  note.  It  is  insisted  that  it  devolved 
on  him  to  show  that  Litchfield  was  a  partner  in  order  to 
make  him  liable  in  the  action. 

Section  six  (6)  of  the  Revised  Code,  page  310,  provides 
in  actions  upon  contracts,  express  or  implied,  against  two 
or  more  defendants,  alleged  to  have  been  made  or  executed 
by  such  defendants  as  partners  or  joint  obligors  or  payors, 
proof  of  the  joint  liability  or  partnership  of  the  defendants 
or  their  Christian  or  surnames,  shall  not  in  the  first  instance 
be  required  to  entitle  the  plaintiff  to  judgment,  *unless  such 
proof  shall  be  rendered  necessary  by  the  filing  of  pleas 
denying  the  execution  of  such  writing  verified  by  affidavit 
as  required  by  law. 

Prom  a  reading  of  this  section,  it  is  evident  that  before 
the  plaintiff  can  be  required  to  introduce  any  evidence  going 
to  show  that  the  defendants  were  partners  or  joint  obligors, 
the  defendant  must  file  his  plea  not  denying  the  partner- 
ship or  joint  obligation,  but  denying  the  execution  of  the 
writing  sued  on. 

The  plea  filed  in  this  case  goes  to  no  such  extent ;  it  sim- 
ply avers  that  at  the  date  pf  the  note  he  was  not  a  partner, 
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nor  was  he  such  partner  at  the  time  of  the  filing  of  the  plea. 
This  does  not  meet  the  requirements  of  the  statute,  nor  did 
it  render  it  necessary  for  the  plaintiff  to  introduce  other 
evidence  than  the  note  itself.  Before  the  revision  took 
place  (see  Laws  1861,  p.  215,  §  6)  the  law  was  different 
The  defendant  could  require  the  plaintiff  to  put  in  proof  of 
partnership  by  filing  a  plea  of  abatement  or  by  denying  the 
execution  of  the  writing  sued  on,  but  in  the  revision  that 
part  of  section  6,  page  215,  Laws  of  1861,  which  made  it  nec- 
essary for  the  plaintiff  to  establish  the  partnership  when  the 
defendant  put  it  in  question  by  plea  of  abatement,  was 
omitted.  The  evident  intention  of  the  legislature  in  the 
revision  was  to  relieve  the  plaintiff  from  the  proof  of  part- 
nership, when  the  execution  of  the  writing  itself  was  not 
denied  under  oath.  And  so  reading  the  statute  we  are  com- 
pelled to  affirm  the  judgment  rendered  below,  which  is 
accordingly  done,  with  costs. 

Affirmed. 


1  are 
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Jurisdiction  of  probate  COURT  in  foreign  county.  Section  2,  chapter  70, 
Revised  Statutes,  600,  applies  to  actions  brought  in  probate  courts. 

Pleading  in  action  where  defendant  reside*  in  foreign  county.  It  is  not 
necessary  to  aver  in  the  declaration  the  facts  which  will  give  the  court 
jurisdiction  over  a  defendant  who  resides  in  another  county. 

Jurisdiction — toant  of —  must  be  pleaded  in  abatement.  If  the  court  has  not 
jurisdiction  of  the  person,  the  defendant  must  plead  that  fact  in  abate- 
ment, and  she  cannot  raise  the  question  by  motion. 

Jurisdiction  of  probate  courts.  Probate  courts  are  of  limited  bat  not 
inferior  jurisdiction. 

Contract,  express — may  be  abandoned  far  cause.  A  party  may  for  good 
cause,  and  where  the  fault  is  not  his  own,  abandon  a  special  contract  and 
recover  the  value  of  services  upon  an  implied  assumpsit. 

Contract,  express — if  abandoned,  plaintiff  must  resort  to  implied.  In  such 
case  the  law  raises  a  contract  for  the  protection  of  the  innocent  party,  and 
the  express  contract  is  not  involved  except  for  the  purpose  of  ascertain- 
ing whether  there  was  cause  for  abandoning  it. 

Contract,  express  —  abandoned  without  cause.  Where  a  special  contract  wss 
entered  into,  by  which  the  plaintiff  agreed  to  serve  the  defendant  for  the 
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term  of  one  year,  if  the  plaintiff  voluntarily  and  without  the  fault  of  the 
defendant  quit  the  service  of  the  defendant,  she  cannot  recover. 

The  special  contract  being  shown,  it  ought  to  appear  that  there  was  sufficient 
cause  for  abandoning  it. 

Byidzncr  of  abandonment  of  contract.  As  to  the  cause  for  abandoning  a 
special  contract  it  is  not  enough  that  a  witness  should  testify  that  plaintiff 
quit  defendant's  employment  because  of  abusive  language  and  bad  treat- 
ment.   Specific  acts  of  defendant  should  be  proved. 

Btzdbmcb  of  acquiescence  in  plaintiff "$  demand.  Where  the  plaintiff  proved  a 
contract  for  service  which  had  not  been  performed,  and  it  appeared  that  at 
or  about  the  time  the  plaintiff  quit  defendant's  service  the  defendant 
requested  the  plaintiff  to  remember  that  she  had  left  and  had  not  been 
discharged,  the  circumstance  that  the  defendant  made  no  objection  to  a  bill 
for  services  rendered,  which  was  subsequently  presented  by  the  plaintiff, 
is  not  sufficient  to  show  an  agreement  on  the  part  of  defendant  to  pay  the 
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The  declaration  contained  the  common  counts  for  work 
and  labor  and  the  money  counts. 

At  the  trial  plaintiff  read  the  deposition  of  Anna  Lemon, 
who  testified  in  substance,  that  in  March,  1869,  in  New  York 
city,  the  defendant  entered  into  a  contract  with  the  plaintiff, 
by  which  she  employed  the  plaintiff  to  go  to  Denver  and 
work  for  her  at  the  rate  of  $60  per  month  for  the  term  of 
one  year ;  also  that  defendant  agreed  to  pay  plaintiff' s  trav- 
eling expenses  in  going  to  Denver. 

Plaintiff  also  read  the  deposition  of  Wm.  E.  White  to  the 
same  effect,  except  that  he  stated  that  the  plaintiff  was  to 
receive  $40  per  month  for  the  term  of  one/year,  and  that 
the  plaintiff  was  to  receive  her  traveling  expenses  if  she 
remained  with  defendant  the  full  year,  otherwise  the  travel- 
ing expenses  were  to  be  deducted  from  plaintiff's  salary. 

Alice  Mulchinock  testified:  "I  was  in  Mrs.  Cody's 
employment  at  the  time  Madame  Raynaud  left,  and  after- 
ward Madame  Raynaud  left  Mrs.  Cody  on  or  about  July 
3d,  1869 ;  she  came  in  the  store  at  Central  City,  Colorado 
Territory,  afterward,  and  asked  Mrs.  Cody  to  settle  with 
her ;  Mrs.  Cody  asked  her  what  the  amount  was,  and  she 
(Mrs.  Raynaud)  calculated  it  in  my  presence  at  $60  per 

month,  for  three  months  and  one  week ;  Mrs.  Cody  made 
Vol.  L— 86     . 
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no  objections  at  the  time  to  Mrs.  Raynaud  about  the 
amount ;  she  said  to  me  after  Mrs.  Raynaud  left  that  she 
did  not  know  how  she  (Madame  Raynaud)  had  got  it  up  to 
that,  for  you  know  (speaking  to  witness)  it  was  oi*ly  forty 
per  month.  I  said  I  did  not  know  it  because  I  was  not 
present  at  the  agreement ;  that  she  (Mrs.  Cody)  had  told  me 
so,  but  Mr.  White  had  told  me  it  was  $50  per  month. 
That  was  all  the  conversation. 

Question  by  plaintiff's  counsel : 

Did  Mrs.  Cody  make  any  objections  there  in  the  pres- 
ence of  Mrs  Raynaud  to  paying  her  f  Answer :  She  only 
said  she  would  deduct  her  traveling  expenses ;  I  do  not 
remember  the  amount  of  Madame  Raynaud's  bill.  She  cal- 
culated at  the  rate  of  $60  per  month.  It  was  for  three 
months  and  one  week.  She  (Madame  Raynaud)  left  on  Sat- 
urday, July  3,  1869,  and  called  on  Mrs.  Cody  Monday, 
July  5,  1869.  I  was  present  on  Saturday  when  Mrs.  Ray- 
naud left  I  had  been  in  Mrs.  Cody's  employment  from 
May  2, 1869,  to  then,  and  continued  in  her  employment  to 
August  2,  1869 ;  Mrs.  Raynaud  left  on  account  of  Mrs. 
Cody' s  abusive  language ;  I  told  Mrs.  Raynaud  to  go  on 
that  day ;  there  was  no  reason  for  Mrs.  Cody  to  use  such 
language. 

Question  :  State  just  what  Mrs.  Cody  told  you  she  was 
paying  Madame  Raynaud  f  Answer :  She  stated  to  me 
that  she  was  paying  her  ten  per  week.  Mrs.  Raynaud  was 
in  the  employment  of  Mrs.  Cody  at  Central  City,  when  I 
came  there,  and  remained  in  her  employment  until  July  3d. 
Mrs.  Cody  told  me  she  sent  Madame  Raynaud  to  Central 
because  business  was  better  there  than  in  Denver.  Madame 
Raynaud  had  gone  to  Central  before  I  came  to  Denver. 

Cross-examined  by  defendant's  counsel :  Madame  Ray- 
naud left  the  employment  of  Mrs.  Cody  because  she  was 
badly  treated.  She  was  not  discharged,  Mrs.  Cody  did  not 
tell  her  to  go,  but  she  was  so  badly  treated  it  was  impossi- 
ble for  her  to  stay. 

Question :  After  Madame  Raynaud  left  and  came  back, 
on  July  5th,  do  you  remember  that  Mrs.  Cody  stated  to  her 
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that  she  had  left,  and  she  (Mrs.  Cody)  had  not  discharged 
her,  and  do  yon  remember  the  reply  Mrs.  Raynaud  made  t 

Answer :  Mrs.  Raynaud  made  no  reply.  I  am  snre  Mrs, 
Raynaud's  bill,  when  presented  to  Mrs.  Cody,  was  for 
three  months  and  one  week,  and  she  calculated  it  at  $60 
per  month.  She  so  stated  to  Mrs.  Cody  in  my  presence. 
I  have  a  suit  pending  against  Mrs.  Cody,  and  have  no  very 
kind  feelings  for  her.  On  several  occasions  Mrs.  Cody 
abused  Mrs.  Raynaud  in  my  presence,  on  one  occasion 
Mrs.  Raynaud  got  so  sick  on  account  of  it  that  she  had  to 
go  to  bed,  and  got  to  spitting  blood.  She  was  not  subject 
to  any  pulmonary  disease.  I  never  heard  her  use  any 
abusive  language  to  Mrs.  Cody. 

Re-examined :  It  was  on  the  day  Madame  Raynaud  left 
that  Mrs.  Cody  said  to  her :  "  Madame  Raynaud  you  will 
remember  that  you  have  left,  and  I  have  not  discharged 
you."  It  was  on  the  following  Monday,  July  5,  that 
Madame  Raynaud  called  on  Mrs.  Cody  and  presented  her 
bill,  and  all  that  Mrs.  Cody  then  said  was,  that  she  would 
deduct  her,  Madame  Raynaud's,  traveling  expenses.  Mrs, 
Cody  did  not  state  to  Madame  Raynaud  what  the  amount  of 
her  traveling  expenses  were ;  all  she  stated  was,  that  she 
would  deduct  the  amount  of  her  traveling  expenses.  Mrs. 
Raynaud  presented  her  bill  for  the  full  amount,  and  Mrs. 
Cody  made  no  objections,  except  she  said  she  would  deduct 
her  (Mrs.  Raynaud's)  traveling  expenses." 

Mr.  Daniel  Sayer,  for  plaintiff  in  error. 

Mr.  S.  E.  Browne,  for  defendant  in  error. 

Hallett,  C.  J.  This  was  assumpsit  in  the  probate  court 
of  Arapahoe  county,  for  work  and  labor. 

Plaintiff  in  error,  who  was  defendant  in  the  court  below, 
was  served  with  summons  in  Gilpin  county,  and  the  first 
assignment  of  error  questions  the  power  of  the  probate  court 
to  issue  process  to  that  county. 

The  jurisdiction  of  probate  courts  in  civil  actions,  when 
the  sum  in  controversy  does  not  exceed  $2,000,  was  first 
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conferred  by  the  legislative  assembly  in  the  year  1864.  By 
the  fifth  section  of  that  act,  it  was  declared  that  the  probate 
courts  named  should  have  concurrent  jurisdiction  with  the 
district  courts  in  all  civil  cases  at  law  and  in  equity,  where 
the  debt  or  sum  claimed  should  not  exceed  $2,000.  By  the 
sixth  section  the  rules  of  practice  of  the  district  courts  were 
made  applicable  to  probate  courts,  and  by  the  ninth  section 
the  probate  courts  are  declared  to  be  courts  of  record,  and 
"they  shall  have  a  seal,  and  in  their  respective  counties 
shall  possess  all  the  powers  now  vested  in  the  district  courts 
in  this  territory  in  all  matters  in  controversy  where  the  debt 
or  sum  claimed  does  not  exceed  $2,000." 

This  act  did  not  comprehend  the  probate  court  of  Arapa- 
hoe county,  but  in  the  following  year  an  amendatory  act 
extended  the  provisions  of  the  first  to  all  probate  courts  in 
the  territory  except  that  of  Gilpin  county.  In  section  three 
of  this  last  act  jurisdiction  was  again  conferred  upon  pro- 
bate courts,  but  in  language  different  from  that  of  section 
five  of  the  act  of  1864,  the  words  "concurrent  jurisdiction 
with  the  district  courts"  being  omitted  from  the  act  of  1866. 
But  we  doubt  whether  this  omission  is  of  any  importance. 
The  latter  act  comprehends  "all  actions,  sails  and  proceed- 
ings at  law  brought  for  the  recovery  of  money  not  exceeding 
in  amount  the  sum  of  $2,000,"  and  this  jurisdiction  is  as 
plainly  concurrent  with  the  district  courts  as  if  it  were  so 
expressed. 

One  of  the  purposes  of  the  act  of  1865  was  to  withdraw 
from  probate  courts  the  equity  jurisdiction  conferred  by  the 
act  of  1864,  and  to  this  end  new  language  was  used  in  con- 
ferring jurisdiction,  which  differs  of  course  from  that  used 
In  the  first  act,  but  not  significantly,  except  as  to  the  pur- 
pose which  the  assembly  had  in  view. 

It  is  to  be  observed  also,  that  section  9  of  the  act  of 
1864,  which  gives  to  probate  courts,  within  the  limits  pre- 
scribed to  them,  all  the  powers  conferred  upon  district 
courts,  was  not  expressly  or  impliedly  modified  by  the  act 
of  I860,  and  the  same  is  true  of  the  sixth  section  of  the  first 
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act,  which  applied  the  practice  of  the  district  courts  to  the 
probate  courts. 

We  are,  therefore,  clearly  of  the  opinion  that  the  second 
section  of  chapter  70,  Revised  Statutes,  which  prescribes 
the  venue  of  civil  actions  is  applicable  to  such  actions  in 
probate  as  well  as  district  courts.  By  that  section  in  cer- 
tain cases  actions  may  be  brought  in  a  county  in  which  the 
defendant  does  not  reside,  and  the  summons  served  in  the 
county  of  his  residence.  And  of  late  it  has  not  been 
thought  necessary  to  aver  in  the  declaration  the  facts 
which  will  give  the  process  such  extra-territorial  force, 
Kenney  v.  Oreer,  13  HI.  432  ;  Hamilton  v.  Dewey ',  22  id. 
480. 

These  cases  also  show  that  the  question  of  jurisdiction  is 
raised  by  plea  in  abatement  and  not  by  motion  as  was 
attempted  in  this  case. 

Much  was  said  at  the  bar  upon  a  question  which  was 
determined  by  this  court  in  the  case  of  Davis  v.  Cass.  Pro- 
bate courts  are  of  limited,  but  not  inferior,  jurisdiction. 

We  are  unable  to  deny  the  jurisdiction  of  the  court  below, 
and  we  will  now  consider  the  sufficiency  of  the  evidence  to 
support  the  judgment. 

It  appears  from  the  evidence,  that,  in  the  month  of  March, 
1869,  defendant  in  error  agreed  with  plaintiff  in  error  to 
work  for  her  one  year  as  a  milliner,  and  that  she  left  the  ser- 
vice of  plaintiff  in  error  after  working  a  little  more  than 
three  months.  This  special  contract  is  not  set  out  in  the 
declaration,  and  if  it  were  it  is  difficult  to  see  how  defendant 
in  error  could  recover  upon  it,  since  it  was  never  performed. 

But  a  party  may,  for  good  cause  and  when  the  fault  is  not 
his  own,  abandon  a  special  contract  and  recover  the  value 
of  services  upon  an  implied  assumpsit.  Lantry  v.  Parks, 
8  Cow.  63 ;  McClure  v.  Secrist,  5  Ind.  31 ;  Eldridge  r. 
Howe,  2  Oilm.  91. 

In  such  case  the  law  raises  a  contract  for  the  protection 
of  the  innocent  party,  and  the  express  contract  is  not 
involved,  except  for  the  purpose  of  ascertaining  whether 
there  was  cause  for  abandoning  it 
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Perhaps  the  price  fixed  by  the  express  contract  may  be 
of  some  value  on  arriving  at  the  compensation  to  be  awarded 
under  the  implied  contract,  but  the  parties  are  not  bound 
by  it. 

The  measure  of  damages  is  the  value  of  the  services  or 
materials  furnished,  and  the  aggrieved  party  is  no  more 
bound  by  the  contract  price  than  by  the  other  provisions  of 
the  instrument. 

If  the  defendant  in  error  quit  the  service  of  the  plaintiff 
voluntarily  and  without  the  fault  of  the  latter,  she  cannot 
recover,  and  the  special  contract  being  shown,  it  ought  to 
appear  that  there  was  sufficient  cause  for  abandoning  it 
Upon  this  point  the  evidence  is  insufficient.  A  witness 
testified  that  defendant  in  error  left  the  service  of  plaintiff 
on  account  of  abusive  language  and  bad  treatment,  but  this 
is  the  opinion  of  the  witness  and  no  evidence  that  such  lan- 
guage was  used  or  that  plaintiff's  treatment  of  defendant 
was  bad.  The  cause  upon  which  defendant  in  error  quit 
her  employment  is  a  fact  to  be  proved  by  testimony  of 
specific  acts  of  plaintiff  toward  defendant,  and  not  by  such 
testimony  as  this.  Evidence  was  given  of  a  demand  for 
wages  by  defendant  upon  plaintiff  in  error  with  a  view  to 
show  the  latter*  s  acquiescence  in  the  justice  of  that  demand. 
In  our  opinion  the  conduct  of  plaintiff  in  error  upon  that 
occasion  will  not  warrant  such  an  inference. 

The  judgment  of  the  probate  court  is  reversed,  with  costs, 

and  the  cause  remanded  for  a  new  trial. 

Beversed. 


i 
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Tannatt  v.  The  Kooky  Mountain  National  Bank  of 

Central  City,  Colorado. 

AoBNTt— what  signature  will  bind  principal.  If  an  agent  sign  a  bin  of 
exchange  in  this  form,  "  T.  R.  T.,  agent  for  S.  T."  and  there  is  nothing  in 
the  body  of  the  bill  evincing  an  intention  to  bind  the  principal,  the  agent 
shall  be  regarded  as  the  drawer  of  the  bill. 

Evidence — to  explain  the  agent's  signature.  In  such  case  parol  evidence  can- 
not be  received  to  show  that  the  agent  intended  to  bind  his  principal. 
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Appeal  from  District  Cowrt,  Gilpin  County. 

Hallext,  C.  J.,  dissented. 

Mr.  E.  T.  Wells  and  Mr.  Hugh  Butler,  for  appellant 

Messrs.  Johnson  &  Teller,  for  appellee. 

Belford,  J.  This  was  an  action  brought  by  the  Rocky 
Mountain  National  Bank  against  Thomas  R.  Tannatt,  on  a 
bill  of  exchange,  of  which  the  following  is  a  copy: 

"Black  Hawk,  Col.,  March  11, 1869. 
"At  five  days'  sight  pay  to  the  order  of  Rocky  Mountain 
National  Bank,  fifteen  hundred  dollars,  value  received,  and 
charge  the  same  to  account  of 

"Thomas  R. Tannatt, 

"Agent  for  S.  Taylor. 
"  lb  S.  Taylor,  Providence,  JR.  I." 

Plaintiff  recovered  judgment  in  the  court  below,  and  the 
defendant  brings  the  cause  here  on  appeal. 

On  the  trial,  the  defendant  offered  to  prove  that  the  bill 
of  exchange  was  drawn  by  him  in  a  representative  capacity. 
That,  at  the  time  of  the  drawing  of  the  same,  and  for  a  con* 
siderable  period  anterior  thereto,  he  was  engaged  in  carry- 
ing on  business  for  Taylor ;  that  he  drew  the  bill  of  exchange 
on  Taylor,  as  his  agent  and  not  otherwise,  and  that  the  bank 
had  full  knowledge  of  this  fact 

This  evidence  was  excluded  by  the  court,  and  is  one  of 
the  grounds  of  complaint 

We  see  no  error  in  the  rejection  of  this  evidence.  If  the 
defendant  is  liable  as  drawer  of  this  negotiable  instrument, 
that  liability  must  be  determined  by  the  instrument  itself. 
Parol  evidence  can  never  be  admitted  for  the  purpose  of 
exonerating  an  agent  who  has  enft^ed  into  a  written  con- 
tract in  which  he  appears  as  principal,  even  though  he  should 
propose  to  show,  if  allowed,  that  he  disclosed  his  agenoy 
and  mentioned  the  name  of  his  principal  at  the  time  the 
contract  was  executed.    When  a  simple  contract,  other  than 
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a  bill  or  note,  is  made  by  an  agent,  the  principal  whom  he 
represents  may,  in  general,  maintain  an  action  upon  it  in 
his  own  name,  and  parol  evidence  is  admissible,  although 
the  contract  is  in  writing,  to  show  that  the  person  named  in 
the  contract  was  an  agent,  and  that  he  was  acting  for  his 
principal.  Such  evidence  does  not  deny  that  the  contract 
binds  those  whom  on  its  face  it  purports  to  bind,  but  shows 
that  it  also  binds  another.    Nash  v.  Towne,  5  Wallace,  703 

In  the  case  of  Jones  v.  Littledale,  6  Adolphns  &  Ellis,  486; 
Lord  Denman,  delivering  the  judgment  of  the  court-,  lays 
down  this  as  a  general  proposition,  "  that  if  the  agent  con- 
tracts in  such  form  as  to  make  himself  personally  responsi- 
ble, he  cannot  afterward,  whether  his  principal  were  or 
were  not  known  at  the  time  of  contract,  relieve  himself  from 
that  responsibility." 

In  many  cases  it  is  held  that  parol  evidence  may  be  intro- 
duced to  charge  an  undisclosed  principal,  but  never  to 
exonerate  an  agent  who  has  made  himself  personally  liable. 
2  Smith's  Leading  Cases,  224  (marginal). 

Is  Thomas  B.  Tannatt  personally  liable  on  this  bill  of 
exchange?  "The  rule  is  well  settled,"  says  Mr.  Story, 
"  that,  as  to  agents,  if  they  draw  or  indorse  or  accept  bills 
in  their  own  names,  although  on  account  and  for  the  benefit 
of  their  principals,  they  are  held  personally  liable,  because 
they  alone  can  be  treated  on  the  face  of  the  bills  as  parties. 
If  they  would  bind  their  principals,  they  must  draw,  indorse 
or  accept  the  bills  in  the  name  of  their  principals,  and  sign 
for  them  and  in  their  names."  It  is  further  added  in  a  note, 
"  that,  in  order  to  bind  the  principal  and  exonerate  himself, 
the  agent  should  regularly  sign  thus :  *  A  B  by  C  D,  his 
agent,'  or  CC  D  for  A  B.'  But  in  practice  there  are 
innumerable  deviations  from  this  simple  and  appropriate 
form,  and  the  decisions  upon  the  various  cases  which  have 
arisen  in  courts  of  justice  involve  much  conflict  of  doctrine 
and  opinion,  and  do  not  seem  always  to  have  proceeded 
upon  any  uniform  principle  of  interpretation."  See  Story 
on  Bills  of  Exchange,  §  97. 

In  the  case  of  The  City  of  Detroit  v.  Jackson,  1  Doug. 
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115,  the  judge,  in  delivering  the  opinion  of  the  court,  after 
reviewing  the  numerous  cases  on  the  subject,  says:  "In 
these  and  numerous  other  cases  of  the  same  class,  the 
courts  have  simply  looked  to  the  form  of  the  instrument 
itself  in  order  to  ascertain  whether  it  is  the  contract  of  the 
principal  or  of  the  agent  personally.  If,  by  the  terms  of 
the  agreement,  a  party  describing  himself  as  agent  under- 
takes to  do  certain  things,  the  mere  addition  of  the  word 
'  agent,'  or,  indeed,  any  other  designation  which  he  may 
add  to  his  name,  will  not  make  it  the  contract  of  his  prin- 
cipal Such  addition  will  be  regarded  as  mere  description, 
and  will  not  have  the  effect  of  binding  a  third  person  who 
is  not,  in  form,  made  a  party  to  the  instrument  It  is  not 
enough  that  the  person  executing  an  instrument  have  power 
as  agent  to  bind  a  third  person,  he  must,  in  fact,  make  it 
the  obligation  of  that  person  in  terms  in  order  to  bind  him. 
A  familiar  instance  of  the  manner  of  executing  a  contract 
by  an  agent  is  found  in  the  case  of  bank  bills.  They  are, 
upon  their  face,  the  promise  of  the  corporation  by  which 
they  were  issued,  though  signed  by  the  president  and  cash- 
ier with  an  abbreviation  showing  only  the  capacity  in  which 
they  sign." 

In  the  case  of  Tucker  v.  Fairbanks  and  others,  98  Mass. 
104,  Gray,  Judge,  says :  "  The  question,  whether  the  defend- 
ants are  liable  upon  the  face  of  the  bill,  requires  more  con- 
sideration. The  difficulty  is  not  in  ascertaining  the  general 
principles  which  must  govern  the  cases  of  this  nature,  but  in 
applying  them  to  the  different  forms  and  shades  of  expression 
in  particular  instruments,  In  order  to  exempt  an  agent  from 
liability  upon  an  instrument  executed  by  him  within  the 
scope  of  his  agency,  he  must  not  only  name  his  principal, 
but  he  must  express,  by  some  form  of  words,  that  the  writ- 
ing is  the  act  of  the  principal,  though  done  by  the  hand  of 
the  agent  If  he  expresses  this,  the  principal  is  bound  and 
the  agent  is  not  But  a  mere  description  of  the  general 
relation  or  office  which  the  person  signing  the  paper  holds 
to  another  person  or  to  a  corporation,  without  indicating 

that  the  particular  signature  is  made  in  the  execution  of  the 
Vol.  I.  —  36 
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office  and  agency,  is  not  sufficient  to  charge  the  principal 
or  to  exempt  the  agent  from  personal  liability." 

It  is  claimed  that  the  words,  "agent  for  S.  Taylor,"  fully 
indicate  that  Tannatt  signed  the  bill  of  exchange  in  a  rep- 
resentative capacity,  and  that  the  engagement  manifests  an 
intent  not  to  bind  himself,  but  to  bind  the  principal.  It 
will  be  observed,  however,  that  Taylor1  a  name  as  principal 
nowhere  appears  in  the  body  of  the  instrument  The  money 
was  to  be  charged  to  Tannatt' s  account,  not  Taylor's.  The 
words,  "  agent  for  S.  Taylor,"  may  be  regarded  as  a  mere 
description  of  the  general  relation  or  office  which  the  person 
signing  the  paper  holds  to  another  person,  without  indicat- 
ing that  the  particular  signature  is  made  in  the  execution 
of  the  office  and  agency. 

"Agent  for  a  particular  person,"  says  Gray,  Judge, 
"may  designate  either  the  general  relation,  which  the  per- 
son signing  holds  to  another  party,  or  that  the  particular 
act  in  question  is  done  in  behalf  of,  and  as  the  very  con- 
tract of,  that  other  ;  and  the  court,  if  such  is  manifestly  the 
intention  of  the  parties,  may  construe  the  words  in  the  lat- 
ter sense." 

But  how  is  this  manifest  intent  to  be  learned  ?  Clearly 
from  the  whole  instrument.  In  affixing  the  words,  "agent 
for  S.  Taylor,"  it  is  possible  that  he  designed  them  as  a 
memorandum,  to  be  used  in  a  settlement  he  might  afterward 
make  with  Taylor.  The  signature  of  the  defendant  does  not 
purport  to  have  been  made  in  behalf  of  a  principal.  They 
do  not  expressan  act  of  agency,  as  the  words  "A  B  "  for  "  C 
D  "  would.  They  are  mere  description.  I  agree  that  no 
precise  form  of  words  is  indispensable  to  the  execution  of 
an  instrument  by  an  agent  for  a  principal.  But  it  must 
appear  in  some  way  that  the  instrument  is  executed  in 
behalf  of  the  principal,  or  it  cannot  be  his  act 

It  is  not  unusual  for  one  who,  as  surety,  executes  a  joint 
bond  with  the  principal  debtor,  to  annex  to  his  name  the 
character  in  which  he  signs.  But  then  there  is  no  doubt 
that  he  is  liable  to  the  creditor.    Had  the  signature  been 
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"Thos.  R.  Tannatt,  agent  of  S.  Taylor,"  it  would  hardly 
be  contended  that  it  was  Taylor9  s  bill  of  exchange. 

But  it  is  claimed  that  this  form  of  signature  has  been 
repeatedly  adjudged  good  by  the  supreme  court  of  Massa- 
chusetts. I  admit  that  it  has  been  so  held  in  Ballon  v.  Tal- 
bot, 16  Mass.  461,  but  the  decision  in  that  case,  while  it  has 
been  followed  there,  has  not  quieted  discussion,  even  in  that 
State.  In  the  case  of  Jefts  and  Wife  v.  York,  4  Cashing, 
3^1,  the  signature  was  "  S.  D.  York,  agent  for  the  Freewill 
Baptist  Church,"  but  the  body  of  the  note  sued  on  contained 
the  name  of  the  principal,  and  it  was  the  principal  that 
made  the  promise,  and  the  case  turned  upon  that  fact. 

In  the  case  of  Barlow  v.  The  Congregational  Society, 
etc.,  3  Allen,  461,  this  subject  is  again  considered,  and 
Gbay,  J.,  remarks :  "  All  the  decisions  of  this  court  upon 
unsealed  instruments,  since  the  case  of  Mann  v.  Chandler, 
0  Mass.  335,  have  required  something  more  than  a  mere 
description  of  the  general  relation  between  the  agent  and 
Hue  principal  in  order  to  make  them  the  contracts  of  the 
latter^ 

Again,  he  says :  "But  wherever  it  appears  upon  the  face 
of  a  simple  contract,  made  by  an  agent  of  one  named 
therein,  and  whom  he  can  legally  bind  thereby,  that  he 
acts  as  agent  and  intends  to  bind  his  principal,  the  law  will 
give  effect  to  the  intention  in  whatever  form  expressed." 
"  In  short,  the  note  not  only  names  the  principal,  describes 
the  relation  between  the  principal  and  the  agent,  and  declares 
the  note  to  be  made  in  execution  of  the  agency,  but  it  can- 
not take  effect  according  to  its  terms,  except  as  the  note  of 
the  principal.  As  the  intention  to  bind  the  defendants  thus 
appears  upon  the  face  of  the  note,  the  judgment  must  be 
affirmed." 

If,  as  it  has  been  held  in  this  and  in  the  case  in  98  Mass., 
that  the  words  "Agent  for  A  B"  may  be  taken  as  a 
description  of  the  general  relation  between  the  agent  and 
the  principal,  it  seems  to  me  a  forced  construction  to  say, 
that  a  signature  in  that  form  must  also  be  taken  as  indicat- 
ing a  manifest  intent  to  bind  the  principal. 
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In  the  case  of  Qffvi  v.  Ayres,  7  Monr.  866,  the  form  of 
the  signature  was  "For  B.  Ayres,  W.  B.  Ay  res,' '  and  the 
court  held  it  to  be  the  note  of  _W.  B.  Ayres. 

In  the  case  of  Webb  v.  Burke,  5  B.  Monr.,  it  is  said  to  be 
well  settled,  that  if  in  the  body  of  a  writing,  A  B,  as  agent, 
binds  C  D,  and  then  signs  it  "A  B,  agent  for  C  D,"  the 
writing  is  that  of  C  D. 

In  the  case  of  Cook  A  Co.  v.  Savford,  3  Dana,  the  note 
was  "One  day  after  date  we  promise,"  etc.,  and  signed 
"V.  McKnight  for  N.  B.  Cook  &  Co."  The  court  say,  in 
this  case,  the  words  "we  promise9'  show  that  the  promise 
was  intended  to  be  made  by  a  plurality  of  individuals,  and 
there  would  be  an  inconsistency  in  supposing  it  to  be  the 
agent  who  promised. 

It  will  be  observed,  that  this  cause  is  not  made  to  rest  on 
the  form  of  the  signature,  but  what  appears  in  the  body  of 
the  instrument,  and  which  unmistakably  shows  that  the 
principal  and  not  the  agent  was  intended  to  be  bound.  See, 
also,  Downer  v.  Collin,  26  Ala.  591. 

In  the  case  of  De  Witt  v.  Wallin,  4  Seld.  571,  the  form 
of  the  signature  was  "David  Hubbell  Hoyt,  agent  for  the 
churchman."  Gardner,  Ch.  J.,  says  in  commenting  on  this 
signature,  "  It  is  not  sufficient  that  he  describes  himself  as 
agent,  he  must  give  a  right  of  action  against  the  principal. 
Here  the  promise  is  not  by  the  defendant  or  the  churchman, 
nor  by  Hoyt  for  them  or  either  of  them,  or  in  their  behalf, 
but  for  himself.  The  formula  used  by  him  in  the  signature 
to  the  note  in  controversy  has  been  determined  in  this  and 
other  States,  to  create  an  obligation  on  the  part  of  the  agent 
personally,  and  not  in  behalf  of  the  principal.  I  can  see 
no  good  reason  for  relaxing  the  principle  of  these  decisions. 
We  may  conjecture,  that  the  affix  to  the  name  of  Hoyt  was 
designed  by  him  to  answer  some  other  purpose  than  simply 
to  designate  his  person.  He  may  have  supposed  that  it 
created  a  contract  upon  the  part  of  the  defendant,  or  what 
is  more  probable,  he  may  have  designed  it  as  a  memoran- 
dum to  enable  him  to  determine  thereafter  from  what  fund 
the  note  should  be  paid,  and  to  guide  him  in  making  up 
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his  acount  with  the  churchman  or  with  the  defendant 
personally.  It  is  sufficient  to  defeat  the  action  that  this 
purpose  is  equivocal,  that  the  language  does  not  necessarily, 
or  by  fair  and  reasonable  construction,  create  an  assumpsit 
on  the  part  of  the  defendant,  whether  known  as  William 
Walton  or  as  '  the  Churchman.'  There  is  no  great  hard- 
ship in  requiring,  that  if  one  man  undertakes  to  oblige 
another  by  note,  bill  of  exchange  or  other  commercial 
instrument,  he  should  manifest  his  purpose  clearly  and 
intelligibly,  or  that  his  principal  will  not  be  bound,  what- 
ever may  be  the  result  in  reference  to  himself." 

I  am  aware  that  in  this  case  Parker,  J.,  also  delivered 
an  opinion,  but  I  am  unable  to  see  that  it  militates  in  any 
degree  against  the  doctrine  laid  down  by  Gardiner.  At  all 
events  in  the  case  of  Fiske  v.  Eldridge,  12  Gray,  474,  this 
case  is  quoted  with  approval.    See,  also,  98  Mass.  106. 

I  confess  that,  after  a  most  careful  consideration  of  the 
Massachusetts  cases,  I  fail  to  appreciate  the  soundness  of  a 
rule  .which  declares  that  the  words  "  agent  for"  maybe 
taken  on  the  one  hand  as  a  description  of  the  general  rela- 
tion which  the  person  signing  holds  to  another,  and  on  the 
other  hand  as  showing  that  the  particular  act  in  question  is 
done  in  behalf  of,  and  as  the  very  contract  of,  that  other. 
If  these  words  are  open  to  this  two-fold  interpretation, 
when  and  how  is  the  proper  use  of  them  to  be  determined  % 
Under  what  circumstances  will  the  court  regard  them  as 
words  of  description,  and  when  as  indicating  that  the  par* 
ticular  signature  is  made  in  the  execution  of  the  office  and 
agency  1  Is  it  to  be  a  matter  of  legal  whim  and  caprice,  or 
is  the  application  to  be  made  under  fixed  rules  on  recog- 
nized principles  ?  In  the  case  of  Tucker  v.  Fairbanks,  98 
Mass.  106,  the  court  say  that  the  latter  construction  may 
be  given,  when  such  is  manifestly  the  intention  of  the  par- 
ties. The  intent  to  bind  the  principal,  therefore,  must  be 
manifest  before  the  courts  should  construe  the  words  in  the 
latter  sense.  If  this  intent  is  to  be  derived  from  the  form 
of  the  signature,  there  ought  certainly  to  be  some  particular 
shade  given  to  the  words  by  the  writer  of  them,  so  that  we 
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might  learn  when  they  are  to  be  used  in  the  one  sense  and 
when  in  the  other.  No !  we  must  look  elsewhere.  Not 
outside  the  instrument,  because  the  liability  of  the  drawers 
of  a  negotiable  instrument  must  be  determined  from  the 
instrument  itself;  but  look  to  the  whole  instrument  and 
from  the  body  of  the  contract,  taken  together  with  the  sig- 
nature, determine  whether  it  gives  a  right  of  action  against 
the  principal  If  it  does,  then  it  exempts  the  agent;  other- 
wise, he  is  responsible.  If  by  his  act  of  signing  he  has  left 
it  doubtful  whether  another  or  himself  is  to  be  bound,  the 
doubt  is  to  be  resolved  against  him,  and  especially  in  cases 
of  negotiable  paper,  where  the  rule  is  well  settled,  that  who- 
ever takes  it  enters  into  a  contract  with  the  parties  who 
appear  on  the  face  of  it,  and  cannot  look  to  others  for  pay- 
ment   12  Gray,  481. 

While  we  hold  that  a  person  may  draw,  accept  or  indorse 
a  bill  by  his  agent,  and  it  will  be  obligatory  upon  him  as 
though  it  was  done  by  his  own  hand,  still  the  agent,  in  such 
case,  must  either  sign  the  name  of  the  principal  to  the  bill, 
or  it  must  appear  on  the /ace  of  the  bill  itself  in  some  way 
or  other,  that  it  was  in  fact  done  for  him,  or  the  principal 
will  not  be  bound.    See  Sayre  v.  Nichols,  7  Cal.  541. 

If  we  look  at  the  body  of  this  bill  of  exchange  there  is 
nothing  in  it  showing  any  intention  to  make  Taylor  liable. 
To  hold  him  liable,  we  must  rest  our  judgment  wholly  on 
the  form  of  the  signature.  And  we  have  already  shown 
that  a  signature  of  that  kind  can  be  taken  as  a  mel-e  descrip- 
tion of  the  relation  which  the  party  signing  bears  to  another, 
or  as  showing  that  the  particular  act  in  question  is  done  in 
behalf  of,  and  as  the  very  contract  of,  that  other. 

We  feel  that  it  is  unsafe  to  adopt  this  latter  construction, 
unless  it  appears  from  the  whole  instrument  that  it  was  the 
manifest  intent  of  Tannatt  to  bind  Taylor.  In  my  judgment 
there  is  nothing  manifesting  this  intent,  and  the  judgment 
should  be  affirmed. 

My  brother  Eyster  fully  concurring  with  me  in  this  opin- 
ion, the  judgment  below  is  affirmed. 
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Hallett,  C.  J.,  dissenting.  Appellant  was  charged  as 
drawer  of  certain  drafts  signed  by  him  as  follows :  "Thos. 
R.  Tannatt,  agent  for  S.  Taylor,"  and  the  question  is,  whether 
he  is  liable  in  that  character.  Appellant  appears  to  have 
been  the  agent  of  Taylor,  or  at  all  events  he  proposed  to 
show  upon  the  trial  that  he  was  such  agent,  and  that  he 
had  authority  from  Taylor  to  draw  these  drafts  If  such 
were  the  facts,  it  appears  to  me  that  the  signature  was  suffi- 
cient to  bind  Taylor,  and  relieve  appellant  from  liability. 
This  precise  formula  has  often  been  held  sufficient  to  bind  the 
principal,  and  I  think  that  as  to  these  words,  the  question 
should  be  regarded  as  settled.  Ballon  v.  Talbott,  16  Mass. 
480 ;  Barlow  v.  Cong.  Society  of  Lee,  8  Allen,  460 ;  Tucker 
Mamf.  Co.  v.  Fairbanks,  98  Mass.  101  ;  Eovey  v.  Magil\ 
2  Conn.  680  ;  1  Am.  Lead.  Cases  (4th  ed.),  612,  629,  and  cases 
cited.  Against  these  authorities  is  the  opinion  of  Gardi- 
ner, C.  J.,  in  De  Witt  v.  Walton,  9  N.  T.  (5  Seld.)  572. 
In  this  case  Parker,  J. ,  gives  another  ground  for  his  opin- 
ion, and  it  does  not  appear  whether  the  other  members  of 
the  court  concurred  with  him  or  with  the  chief  justice,  and 
therefore  it  cannot  be  said  that  the  court  decided  in  that  case 
that  in  this  method  of  signing  the  agent  binds  himself  and 
not  his  principal.  I  think  that  the  weight  of  authority  is 
against  the  ruling  of  the  court  below,  and  that  the  judg- 
ment should  be  reversed. 

Affirmed. 


Allen  v.  Eldridge. 

Mabbibd  woman  —  may  recover  her  earningi.  By  chapter  60,  Revised 
Statutes,  454,  a  husband  is  deprived  of  all  interest  in  the  labor  of  his 
wife,  rendered  to  third  persons,  and  a  married  woman  may  maintain  an 
action  in  her  own  name  to  recover  her  earnings. 
*p^nm  woman's  ownership  of  property  mutt  be  proved.  Where  husband 
and  wife  are  living  together,  and  there  is  no  evidence  as  to  the  ownership 
of  provisions  and  articles  of  household  use,  the  presumption  is  that 
they  belong  to  the  husband. 
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ImrRUOTioKS — muet  be  applicable  to  the  evidence.  Where  there  is  no  evidence 
to  show  that  the  plaintiff  U  the  owner  of  peraonal  property,  it  in  error  to 
instruct  the  jury  that  if  the  defendant  took  and  uoed  the  property  of  the 
plaintiff  he  is  liable  to  her  for  its  value. 

Error  to  District  Court,  Jefferson  County. 
Mr.  S.  E.  Browne,  for  plaintiff  in  error. 
Mr.  Joseph  Mann,  for  defendant  in  error. 

Hallett,  C.  J.  The  declaration  in  this  case  contains  the 
common  counts  for  work  and  labor,  goods  sold  and 
delivered,  etc.,  to  which  plaintiff  in  error  pleaded  a  set-off 
and  the  general  issue.  The  evidence  is  given  in  the  bill  of 
exceptions,  and  relates  to  a  sale  of  goods  to  plaintiff  in 
error,  and  work  and  labor  done  for  him  by  defendant  in 
error.  The  evidence  shows  that  defendant  in  error  was,  at 
the  time  the  action  accrued,  and  at  the  time  of  trial,  a 
married  woman,  living  with  her  husband,  and  it  is  upon 
this  fact  that  her  rightj  to  recover  in  this  action  is  denied. 

At  common  law  this  action  was  not  maintainable,  and  it 
becomes  necessary  to  inquire  whether  it  is  sustained  by 
chapter  60  of  the  Revised  Statutes,  entitled  "  Married 
Women."  That  chapter,  so  far  as  it  relates  to  the  questions 
to  be  considered,  is  as  follows  : 

Sec.  1.  "The  property,  real  and  personal,  which  any 
woman  in  this  territory  may  own  at  the  time  of  her  mar- 
riage, and  the  rents,  issues,  profits  and  proceeds  thereof, 
and  any  real,  personal  or  mixed  property  which  shall  come 
to  her  by  descent,  devise  or  bequest,  or  the  gift  of  any 
person  except  her  husband,  including  presents  or  gifts  from 
her  husband,  as  jewelry,  silver  table-ware,  watches,  money 
and  wearing  apparel,  shall  refnain  her  sole  and  separate 
property,  notwithstanding  her  marriage,  and  not  be  subject 
to  the  disposal  of  her  husband,  or  liable  for  his  debts." 

Sec.  2.  "  Any  married  woman,  while  married,  may  bar- 
gain, sell  and  convey  her  personal  property,  and  enter  into 
any  contract  in  reference  to  the  same  as  if  she  were  sole." 

Sec.  3.  "  Any  woman  may,  while  married,  sue  and  be 


1871.]  Allbn  d.  Eldbidgb.  380 

sued  in  all  matters  having  relation  to  her  property,  person 
or  reputation,  in  the  same  manner  as  if  she  were  sole." 

Sec.  6.  "  Any  married  woman  may  carry  on  any  trade 
or  business,  and  perform  any  labor  or  services  on  her  sole 
and  separate  account,  and  the  earnings  of  any  married 
woman  from  her  trade,  business,  labor  or  services  shall  be 
her  sole  and  separate  property,  and  may  be  used  and  invested 
by  her  in  her  own  name,  and  she  may  sue  and  be  sued  as 
if  sole  in  regard  to  her  trade,  business,  labor,  services  and 
earnings,  and  her  property  acquired  by  trade,  business  and 
services,  and  the  proceeds  thereof,  may  be  taken  on  any 
execution  against  her." 

The  right  of  a  married  woman  to  the  proceeds  of  her  own 
labor,  under  this  statute,  cannot  be  doubted.  The  language 
of  the  act  is  clear  and  explicit,  and  the  husband  is  deprived 
of  all  interest  in  the  labor  of  his  wife,  rendered  to  third  per- 
sons. It  may  be  contended  that  the  words  "on  her  sole 
and  separate  account,"  in  the  first  clause  of  section  6, 
restrict  the  woman's  right  to  cases  in  which  she  declares  her 
intention  to  appropriate  the  proceeds  of  her  labor  to  her 
own  use.  But  there  is  little  room  for  such  construction. 
It  must  be  presumed  that  every  one  who  labors  for  hire 
is  seeking  his  own  personal  emolument ;  for  men  do  not 
sow  that  others  may  reap.  The  highest  claim  to  the  fruits 
of  labor  is  vested  in  him  who  performs  it,  and  none  other 
need  be  asserted.  We  do  not  doubt  the  right  of  defendant 
in  error  to  recover  in  her  own  name  the  value  of  her  ser- 
vices personally  rendered  to  plaintiff  in  error,  and  this, 
whether  the  contract  for  payment  is  express  or  implied. 

As  to  the  merchandise  alleged  to  have  been  sold  to  plain- 
tiff in  error,  we  have  greater  difficulty.  It  seems  that  in 
the  month  of  July,  1867,  defendant  in  error,  with  hex  hus- 
band, lived  on  plaintiff's  farm,  but  not  in  the  house  occupied 
by  him.  While  there,  she  was  engaged  by  plaintiff  in 
error  to  keep  house  for  him,  and  with  her  husband  removed 
into  plaintiff's  house,  carrying  with  her  a  quantity  of  lard 
and  other  articles  of  household  use,  which  she  testified 

were  purchased  by  plaintiff  in  error  from  her.    There  is  no 
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evidence  as  to  the  ownership  of  these  articles,  except  that 
they  were  in  possession  of  defendant  in  error  and  her  hus- 
band.   So  far  as  we  know,  the  husband  and  wife  were  living 
together  in  the  full  enjoyment  of  marital  rights,  and  the 
husband  managing  and  controlling  his  family  affairs.     In 
such  case,  we  think  there  can  be  no  presumption  that 
articles  of  food  plainly  intended  for  family  use  are  the  sep- 
arate property  of  the  wife.    As  we  have  seen,  the  law  gives 
to  a  married  woman  the  personal  property  which  she  has  at 
marriage,  and  such  as  may  come  to  her  during  coverture, 
by  descent,  etc.,  and  such  as  she  may  acquire  in  trade  or 
business,  but  there  is  nothing  to  show  that  these  articles 
came  in  any  of  these  ways.    In  the  absence  of  evidence  to 
show  the  separate  ownership  of  the  wife,  the  law  will  pre- 
sume that  they  were  owned  by  the  husband,  there  being 
nothing  in  this  statute  to  change  this  common-law  intend- 
ment   But  it  may  be  said  that  there  was  an  express  prom- 
ise to  pay  defendant  in  error  for  these  goods,  upon  which 
an  action  would  lie  by  her  and  her  husband  jointly,  and, 
therefore,  her  suit  can  only  be  defeated  by  plea  in  abatement 
We  know  that,  upon  a  promissory  note  or  covenant  made 
to  the  wife  during  coverture,  husband  and  wife  may  sue  as 
plaintiffs,  and  if  the  wife  sue  alone,  the  non-joinder  of  the 
husband  must  be  pleaded  in  abatement.    Oaters  v.  Madeley, 
6  Mees.  &  Wels.  422;  Bendix  v.  WaTceman,  12  id.  97; 
Dalton  v.  Midland  County  Railway  Company,  76  Eng. 
Com.   Law,  474.    But  we  have  not  found  a  case  which 
goes  the  length  of  saying,  that  a  wife  may  join  her  husband 
in  an  action  upon  an  unwritten  promise  to  the  wife,  made 
upon  a  consideration  moving  from  the  husband.     Nor  do 
we  propose  to  discuss  this  question,  for  we  are  not  able  to 
ascertain  from  the  evidence  that  there  was  an  express  prom- 
ise to  defendant  in  error,  rather  than  her  husband.     She 
testifies  that  plaintiff  in  error  promised  to  pay  her,  but  the 
plaintiff  denies  it.    And  if  we  concede  that  her  statement 
is  true,  it  by  no  means  follows  that  there  was  an  undertak- 
ing to  pay  the  wife  instead  of  the  husband.     One  who  is 
dealing  with  a  wife,  acting  for  her  husband,  will  ordinarily 
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address  her  in  the  second  person  singular,  without  any 
intention  to  engage  with  her  instead  of  her  husband.  So 
a  purchaser  of  dry  goods  will  promise  payment  to  the 
owner's  clerk,  but  no  lawyer  would  bring  an  action  upon 
such  promise  in  the  name  of  the  clerk.  To  enable  a  wife  to 
join  with  her  husband  in  an  action  upon  an  undertaking, 
the  engagement  must  have  been  with  her  distinctly  and 
unquestionably,  and  the  evidence  in  this  case  does  not  show 
such  an  undertaking.  Again,  the  jury  were  not  instructed 
that  an  express  undertaking  to  pay  defendant  in  error  for 
this  merchandise  was  essential  to  her  right  of  recovery; 
but  they  were  told,  that  if  plaintiff  in  error  took  and  used 
the  property  of  defendant  in  error,  he  was  liable  to  her  for 
its  value.  The  instruction,  as  an  abstract  proposition  of  law, 
is  not  to  be  denied,  but  it  is  not  applicable  to  the  facts  of  this 
case.  There  was  nothing  to  show  that  defendant  in  error 
owned  the  goods,  and  under  this  instruction  the  jury  may 
have  given  undue  weight  to  the  evidence.  The  judgment  of 
the  district  court  is  reversed  with  costs,  and  the  cause  is 
remanded. 

Reversed. 


Jones  v.  Carruthebs. 

Dim ihutiov  of  bbcobd  —  trill  not  be  noticed  if  error  appear.  A  bill  of  excep- 
tions in  the  record  was  not  questioned,  but  it  was  alleged  that  another  bill 
of  exceptions  remained  in  the  court  below.  Error  appearing  in  the  bill  of 
exceptions  contained  in  the  transcript  on  file  a  suggestion  of  diminution 
of  the  record  will  not  be  noticed. 

Dispositions— taken  without  notice.  Unless  notice  of  the  time  and  place  of 
taking  depositions  be  given  to  the  opposite  party,  they  cannot  be  read 
upon  the  trial  of  the  cause. 

Error  to  Probate  Court,  Park  County. 

Mr.  L.  C.  Rockwell,  for  plaintiff  in  error. 

Mr.  J.  Marshall  Paul  and  Mr.  S.  E.  Brown,  for  de- 
fendant in  error. 
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Hallett,  C.  J.  This  cause  was  submitted  to  the  court 
upon  the  twenty-eighth  day  of  July  last,  and  the  parties  then 
entered  into  a  written  stipulation  to  the  effect  that  the  plaintiff 
in  error  should  file  abstracts  and  copies  of  his  arguments  by 
the  first  day  of  October  following,  and  that  the  defendant  in 
error  should  join  in  error  and  file  copies  of  his  argument 
by  the  first  day  of  November  following.  The  argument  of 
counsel  for  plaintiff  in  error  was  filed  on  the  thirtieth  day  of 
September  last,  according  to  the  terms  of  the  agreement, 
but  no  argument  upon  the  error  assigned  has  been  filed  by 
counsel  for  defendant  in  error.  We  find  among  the  papers 
in  the  cause  a  suggestion  of  diminution  of  the  record  filed 
October  31,  1870,  which  charges  that  a  bill  of  exceptions, 
differing  from  that  now  before  us,  has  been  omitted  from 
the  transcript  of  the  record.  Nothing  is  said  as  to  the 
nature  of  the  difference  between  the  omitted  exceptions  and 
those  now  before  us,  nor  is  it  alleged  that  the  bill  of  excep- 
tions given  in  the  transcript  of  the  record  on  file  in  this 
court  is  incorrect  in  any  particular.  Accepting  the  present 
exceptions,  which  we  find  in  the  transcript,  as  truly  taken, 
we  perceive  that  there  is  error  in  the  record,  and  therefore 
it  is  not  necessary  to  await  the  production  of  other  portions 
of  the  record.  Upon  the  trial  of  the  cause,  certain  deposi- 
tions were  read  in  evidence  on  behalf  of  defendant  in  error, 
and  it  does  not  appear  that  plaintiff  in  error  ever  had  notice 
of  the  time  and  place  of  taking  such  depositions.  It  is 
hardly  necessary  to  say  that  depositions  of  witnesses  can- 
not be  given  in  evidence  unless  notice  be  given  of  the  time 
and  place  of  taking  them,  according  to  the  provisions  of 
the  statute.  Counsel  for  plaintiff  in  error  objected  to  the 
reading  of  these  depositions  upon  the  trial  below,  and 
excepted  to  the  ruling  of  the  court  in  admitting  them  to  be 
read  in  evidence,  and  therefore  he  may  renew  his  objection 
here. 

The  judgment  of  the  probate  court  is  reversed,  with  costs, 
and  the  cause  is  remanded. 

Reversed. 
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Gallttp  et  al.  a.  Wilder  et  al. 

Practice — assessing  damage*  on  default.    In  trespass  de  bonii  upon  default- 
ing the  defendant,  the  damages  must  be  assessed  by  a  Jury. 

Error  to  Probate  Court,  Fremont  Cownty. 

Messrs.  Charles  &  Elbert,  for  plaintiff  in  error. 

Per  Curiam.  This  was  an  action  of  trespass  de  bonis 
asportatiSj  brought  by  George  G.  Wilder  and  others,  as 
trustees  of  "  The  Colorado  Oil  Association,"  against  Francis 
Gallup  et  al.  There  was  a  judgment  taken  in  the  court 
below  by  default,  and  the  damages  assessed  without  the 
intervention  of  a  jury.  In  a  case  of  this  kind  the  assess- 
ment of  damages  by  the  court  was  clearly  erroneous.  A 
jury  should  have  been  called.  See  the  case  of  Jones  v. 
Stevens,  ante,  67,  decided  by  this  court.  The  judgment  of 
the  court  below  is  reversed  and  remanded  for  further  pro- 
ceedings. 

Reversed. 


Foster  v.  The  People. 

Construction  of  section  48  of  Criminal  Code,  relating  to  mayhem.  The  effect 
of  the  proviso  in  section  48  of  the  Criminal  Code  (Rev.  Stat.  202)  is  to 
reduce  the  crime  in  certain  specified  cases  from  a  higher  to  a  lower  grade. 

Misdemeanor — conviction  may  be  had  upon  indictment  for  felony.  A  conviction 
for  misdemeanor  may  be  had  upon  an  indictment  for  felony  in  case  where 
the  misdemeanor  is  included  in  the  higher  offense. 

Indictment  for  mayhem  need  not  negative  circumstances  mentioned  in  proviso 
to  section  48.  An  indictment  for  mayhem,  in  which  the  fact  and  the  intent 
are  charged,  is  good  for  the  principal  crime,  mentioned  in  section  48,  and 
also  for  the  misdemeanor  mentioned  in  the  last  clause  of  that  section. 

Instruction  erroneous  as  to  higJter  offense,  but  not  as  to  the  lesser.  The  Jury 
were  instructed  that,  if  the  injury  was  inflicted  during  a  fight  between 
the  prisoner  and  the  prosecuting  witness  had  by  consent,  and  the  prisoner 
was  the  assailant,  or  the  prosecuting  witness  declined  further  combat  at 
the  time  the  fact  occurred,  the  prisoner  was  guilty.  This  charge,  if  applied 
to  the  higher  offense,  is  erroneous,  but,  if  applied  to  the  inferior  offense,  it 
is  too  favorable  to  the  prisoner. 
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Vxbdigt  OF  guilty — a  conviction  of  the  inferior  offense.  The  evidence  being 
clear  that  the  prisoner  bit  off  the  ear  of  the  prosecuting  witness  during  a 
fight  between  them,  assuming  that  the  jury  intended  to  find  that  the  fight 
was  by  consent,  which  is  the  view  most  favorable  to  the  prisoner,  the  ver- 
dict is  still  sufficient  for  the  misdemeanor  defined  in  the  last  clause  of  the 
proviso  to  section  48. 

Practice —  error  in  entering  judgment.  The  judgment  of  the  district  court, 
being  for  the  higher  offense,  was  set  aside,  and  the  court  below  was 
directed  to  pronounce  judgment  on  the  verdict  for  the  misdemeanor  speci- 
fied in  the  last  clause  of  section  43  of  the  Criminal  Code. 

Error  to  District  Court,  Arapahoe  County. 
Messrs.  Charles  &  Elbert,  for  plaintiff  in  error. 
Mr.  V.  D.  Markham,  for  defendant  in  error. 

Hallett,  C.  J.    The  indictment  in  this  case  is  founded 
upon  section  43  of  the  Criminal  Code,  which  reads  as  follows : 

"  Mayhem  consists  in  the  unlawfully  depriving  a  human 
being  of  a  member  of  his  or  her  body,  or  disfiguring  or  ren- 
dering it  useless.  If  any  person  shall  unlawfully  cut  out 
or  disable  the  tongue,  put  out  an  eye,  slit  the  nose,  ear  or 
lip,  or  disable  any  limb  or  member  of  another,  or  shall 
voluntarily  and  of  purpose  put  out  an  eye  or  eyes,  every 
such  person  shall  be  guilty  of  mayhem,  and  on  conviction 
shall  be  punished  by  confinement  in  the  penitentiary  for  a 
term  not  less  than  one  year  nor  more  than  three  years ;  pro- 
vided that  no  person  shall  be  found  guilty  of  mayhem 
where  the  fact  occurred  during  a  fight  had  by  consent,  nor 
unless  it  appear  that  the  person  accused  shall  have  been  the 
assailant,  or  that  the  party  maimed  had,  in  good  faith, 
endeavored  to  decline  further  combat ;  but,  in  all  other  cases 
where  the  fact  shall  happen  in  actual  fight,  the  party 
accused,  being  thereof  duly  convicted,  shall  be  adjudged 
guilty  of  a  high  misdemeanor,  and  pukished  by  imprison- 
ment in  the  penitentiary  not  exceeding  one  year,  and  be 
fined  not  exceeding  one  thousand  dollars." 

Our  first  duty  is  to  ascertain  the  true  meaning  of  the  pro- 
viso in  this  section  which  has  been  the  subject  of  much  dis- 
cussion at  the  bar,  and  by  which  the  sufficiency  of  this 
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record  is  to  be  tested.  In  the  first  place,  it  is  to  be  observed 
that  in  that  part  of  the  section  which  precedes  the  proviso, 
mayhem  is  defined  and  punished  by  imprisonment  for  a 
term  of  not  less  than  one  year  nor  more  than  three  years. 
If  the  proviso  were  struck  out  of  the  section  the  crime  and 
its  punishment  would  remain  clearly  ascertained  ;  but  it  is 
said,  that  the  proviso  creates  an  exception  in  the  statute, 
which  ought  to  have  been  negatived  in  the  indictment.  In 
the  printed  copy  of  the  statute  a  period  is  inserted  after  the 
word  i '  combat,  * '  and  thus  the  proviso  is  divided  into  two  sen- 
tences, while  it  is  very  evident,  from  the  language  used,  that 
but  one  was  intended.  If  mistakes  of  this  kind  were  less 
common  it  would  hardly  be  necessary  to  comment  upon  the 
necessity  of  overlooking  this  one,  and  I  shall  pass  to  the 
consideration  of  the  proviso,  as  if  it  were  properly  punctua- 
ted. Reading  the  proviso  connectedly,  we  find  in  the  first 
place  that  no  person  shall  be  found  guilty  of  mayhem  where 
the  fact  occurred  during  a  fight  had  by  consent,  concerning 
which  it  is  only  necessary  to  remark  that  the  reference  is 
to  the  crime  of  mayhem  as  previously  defined  and  punished. 
The  language  of  tbe  proviso  then  succeeding  is  as  follows : 
"Nor  unless  it  appear  that  the  person  accused  shall  have 
been  the  assailant  or  that  the  party  maimed  had  in  good 
faith  endeavored  to  decline  further  combat." 

The  negative  particle  which  connects  this  clause  with  the 
preceding,  shows  that  this  also  is  a  limitation  upon  the  crime 
defined  and  punished  in  the  clause  which  stands  before  the 
word  provided.  These  two  clauses  of  the  proviso  being 
connected  by  the  disjunctive  nor,  we  cannot  say  that  either 
limits  or  qualifies  the  other,  but  both  of  them  must  be 
regarded  as  qualifying  what  comes  before  them.  We  come 
now  to  the  third  and  last  clause  of  the  proviso,  beginning 
with  the  words,  "  but  in  all  other  cases  where  the  fact  shall 
happen  in  actual  fight,"  etc,  and  this,  it  will  be  observed,  is 
not  a  denial  or  limitation  of  any  thing  which  stands  before 
it.  It  is  a  substantial  clause  prescribing  a  punishment  dif- 
ferent from  that  firjrt  mentioned,  in  certain  cases  "  where  the 
fact  shall  happen  in  actual  fight"    Now,  we  cannot  say 
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that  the  "  other  cases  where  the  fact  shall  happen  in  actual 
fight,"  here  referred  to,  are  those  previously  mentioned  in 
the  proviso,  because  certain  of  those  thus  mentioned,  to  wit : 
the  cases  in  which  the  party  maimed  declines  the  combat 
before  the  fact,  are  expressly  included  in  the  punishment 
first  prescribed. 

Another  construction  is,  however,  open  to  us,  which  is  so 
reasonable  and  just,  and  accords  so  perfectly  with  the  im- 
port of  the  language,  that  we  do  not  hesitate  to  adopt  it 
By  the  terms  of  the  preceding  clauses,  where  the  injury  is 
inflicted  during  a  fight,  had  by  consent,  and  where  the 
accused  was  not  the  assailant,  and  the  injured  party  did 
not  decline  combat  before  the  fact,  the  offender  is  not 
punishable  according  to  the  provisions  of  the  first  part  of 
the  section,  and  these  are  the  other  cases  referred  to  in  the 
last  clause  of  the  proviso.    The  cases  excepted  out  of  the 
first  part  of  the  section,  on  account  of  the  mitigating  circum- 
stances attending  them,  are  visited  with  milder  punishment. 
The  only  effect  of  the  proviso,  then,  is  to  reduce  the  offense 
in  certain  specified  cases,  from  a  higher  to  a  lower  grade. 
Whether  the  higher  offense  is  a  felony,  appears  to  be  an  open 
question.  Commonwealth  v.  Newell,  7  Mass.  344.   But  this  is 
not  important,  except  with  reference  to  the  old  rule,  that  a 
conviction  for  misdemeanor  could  not  be  had  upon  an  in- 
dictment for  felony.    As  we  are  not  disposed  to  adopt  that 
rule,  it  seems  unnecessary  to  inquire  whether  mayhem  is 
felony  under  our  law.    Upon  the  point  that  a  conviction 
for  misdemeanor  may  be  had  upon  an  indictment  for  felony 
in  cases  where  the  misdemeanor  is  included  in  the  higher 
offense,  counsel  are  referred  to  People  v.  Jackson,  3  Hill, 
02 ;  Stewart  v.  State,  6  Ohio,  145.    Upon  what  has  been 
said  of  the  interpretation  of  the  statute,  we  are  now  pre- 
pared to  speak  of  the  sufficiency  of  this  indictment.    The 
criminal  acts  prohibited  by  the  law  are :  cutting  out  or  dis- 
abling the  tongue,  putting  out  an  eye,  slitting  the  nose,  ear 
or  lip,  and  the  circumstances  attending  the  act,  as  whether 
it  be  done  in  a  fight  had  by  consent,  whether  the  accused 
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were  the  assailant,  etc.,  determine  the  nature  and  aggrava- 
tion of  the  crime  and  the  punishment  to  be  administered. 

The  acts  prohibited  are  criminal  in  a  degree  determinable 
by  the  circumstances  attending  them.  Now  it  is  always 
sufficient  in  pleading  to  charge  the  fact,  leaving  matters  of 
excuse  to  come  in  by  way  of  defense.  Mr.  Starkie  says 
"that  no  indictment  is  sufficient  which  alleges  an  act  or 
omission  in  itself  innocent,  unless  it  proceed  to  disclose 
circumstances  which  render  such  act  or  omission  illegal/' 
and  it  would  be  difficult  to  find  a  better  statement  of  the 
rule.  But  when  the  act  is  in  itself  criminal,  it  is  sufficient 
to  charge  it,  leaving  the  prisoner  to  excuse  himself  if  he 
can.  In  Hex  v.  Pemberton,  2  Burr.  1036,  the  rule  is  laid 
down  as  follows :  "  It  is  enough  for  the  prosecutor  to  bring 
the  case  within  the  general  purview  of  tbe  statute,  upon 
which  the  indictment  is  founded ;  if  that  statute  has  general 
prohibitory  words  in  it  For  where  an  indictment  is 
brought  upon  a  statute  which  has  general  prohibitory 
words  in  it,  it  is  sufficient  to  charge  the  offense  generally 
in  the  words  of  the  statute,  and  if  a  subsequent  statute 
or  (as  Mr.  Justice  Foster  and  Mr.  Justice  Wilmot,  who 
spoke  after  Lord  Mansfield  and  Mr.  Justice  Denni- 
sok,  added),  even  a  clause  of  exception,  contained  in  the 
same  statute,  excuses  persons  under  such  and  such  circum- 
stances, or  gives  license  to  persons  so  and  so  qualified  so 
as  to  excuse  or  except  them  out  of  the  general  prohibitory 
words,  that  must  come  by  way  of  plea  or  evidence,  that  the 
party  is  not  within  such  general  prohibition  but  excepted 
out  of  it" 

So  Mr.  Chitty  (1  C.  L.  231  a),  "In  general  all  matters 
of  defense  must  come  from  the  defendant  and  need  not  be 
anticipated  or  stated  by  the  prosecutor." 

See,  also,  Commonwealth  v.  Hart,  11  Cush.  130.  The  appli- 
cation ofthisruleto  the  case  under  consideration  is  obvious. 
The  act  prohibited  by  the  law  and  charged  in  this  indictment 
is  biting  off  the  ear  of  the  prosecuting  witness  Thompson,  and 
this  act  is  criminal  in  a  high  or  low  degree,  according  to  the 

relations  of  the  parties,  as  whether  they  were  in  combat, 
Vol.  I.— 38 


208  Poster  t>.  The  People.  [Feb.  T., 

etc.,  at  the  time  of  the  injury.  In  either  case,  the  prose- 
cutor  can  do  no  more  than  charge  the  fact  with  the  intent, 
because  this  is  all  that  is  necessary  to  make  out  the  crime. 
To  require  the  pleader  to  negative  the  circumstances,  which 
would  reduce  the  crime  to  the  lower  grade,  would  be  to  an- 
ticipate the  defendant's  case,  and  this  is  as  unnecessary  as 
it  is  unreasonable. 

We  think  that  the  indictment  is  good,  not  only  for  the 
principal  crime,  but  also  for  the  misdemeanor  defined  in  the 
last  clause  of  the  proviso.  As  before  observed,  the  criminal 
act  is  the  6ame  whatever  the  circumstances  attending  its 
commission.  It  is  like  a  case  of  homicide  which  may  be 
murder  or  manslaughter,  according  to  the  relations  of  the 
prisoner  and  deceased  at  the  time  of  the  fact  As  we  have 
seen,  the  pleader  could  not  do  more  than  negative  the  cir- 
cumstances which  will  reduce  the  crime,  and  if  this  had  been 
done  the  indictment  would  still  be  good  for  the  smaller 
offense.  The  greater  includes  the  less,  and  the  indictment 
without  such  negative  averments  must  still  be  good  for  the 
smaller  offense. 

Upon  the  trial  below,  the  jury  were  instructed  that  if  the 
injury  was  inflicted  during  a  fight betweeiuFoster  and  Thomp- 
son, had  by  consent,  and  Foster  was  the  assailant,  or  Thomp- 
son declined  the  combat  at  the  time  the  fact  occurred,  the 
accused  was  guilty.    Considered  with  reference  to  the  higher 
crime,  this  charge  does  not  conform  to  the  views  expressed 
in  this  opinion,  but  applied  to  the  inferior  offense,  the  charge 
is  too  favorable  to  the  plaintiff  in  error.    There  is  evidence 
tending  to  show,  and  probably  the  jury  found,  that  Thomp- 
*  son,  the  prosecuting  witness,  entered  into  the  combat  volun- 
tarily.   That  Foster  and  Thompson  did  fight,  and  that  dur- 
ing the  struggle  the  former  bit  off  the  ear  of  the  latter,  under 
circumstances  peculiarly  atrocious,  is  upon  the  evidence 
beyond  all  doubt.    Whether  the  fight  was  by  consent  is 
not  so  clear,  but  upon  the  evidence  and  the  instructions  of  the 
court  the  jury  may  have  found  that  fact.    Assuming  that 
the  jury  intended  to  find  that  the  fight  was  by  consent,  which 
is  the  view  most  favorable  to  the  plaintiff  in  error,  this  ver 
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diet  is  still  sufficient  for  the  misdemeanor  defined  in  the  last 
clause  of  the  proviso.  Beyond  all  donbt  he  is  guilty  of  the 
inferior  offense,  and  admitting  the  full  force  of  every  objection 
that  he  makes  to  this  record,  he  stands  convicted  of  it.  The 
new  testimony  which  he  desires  to  introduce  upon  another 
trial  of  the  cause  would  not  free  him  from  this  guilt,  and 
therefore  it  would  be  useless  to  give  him  an  opportunity  to 
present  it.  The  judgment  of  the  district  court  is  too  large, 
and  therefore  it  must  be  reversed  and  set  aside.  But  the 
ends  of  justice  do  not  require  that  another  trial  of  the  cause 
shall  be  had,  and  therefore  the  district  court  of  Arapahoe 
county  is  directed  to  enter  judgment  upon  the  verdict  of  the 
jury,  as  for  the  misdemeanor  mentioned  in  the  last  clause 
of  section  43  of  the  Criminal  Code,  and  the  said  plaintiff  in 
error  shall  attend  before  said  district  court  on  the  first  day 
of  the  next  term  thereof,  and  from  day  to  day  thereafter 
until  discharged  by  that  court,  in  order  that  judgment  may 
be  pronounced  against  him. 

Reversed. 
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Trsspass — plea  of  justification.  In  trespass  de  bonis  against  an  attaching 
creditor  who  justifies  under  the  writ  he  most  aver  and  prove  a  debt  due 
from  the  attachment  defendant  to  him. 

Pmading  —  must  be  good  as  to  all.  If  two  or  more  in  pleading  join  in  a  defense 
which  is  sufficient  for  one  but  not  for  others,  the  plea  is  bad  as  to  all. 

The  sheriff  who  levied  the  writ  of  attachment  joined  with  the  attaching  cred- 
itor in  a  plea  of  justification  insufficient  as  to  the  latter,  and  the  defense 
was  not  available  to  either  of  them. 

Flba  defective  —  issue  thereon.  A  plea  defective  in  substance  is  not  cured 
bv  joining  issue  thereon  unless  the  defects  are  supplied  in  the  replication. 

Plea  defective  in  substance.  A  plea  substantially  defective  presents  no  defense 
to  the  action,  and  evidence  of  the  facts  alleged  therein,  or  of  those  omitted 
therefrom,  cannot  be  received  although  issue  is  joined  thereon. 

In  trespass  de  bonis  bv  a  vendee  of  goods  against  creditors  of  the  vendor,  who 
have  taken  the  goods  in  attachment,  the  latter  cannot  show  that  an  agent 
who  made  the  sale  acted  without  authority  from  the  vendor,  unless  they 
also  show  a  debt  due  from  the  vendor  to  them. 
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Flba  of  justification  mutt  be  spedaL  In  trespass  <fe  bonis  the  defense  that 
the  goods  were  taken  nnder  attachment  against  a  third  person  is  not 
admissible  under  the  general  issue. 

Measure  of  damages  in  trespass.  In  trespass  <fe  font*  the  plaintiff  may 
recover  the  highest  market  price  of  the  goods  taken. 

Appeal  from  District  Court,  Gilpin  County. 

Trespass  by  the  vendees  of  merchandise  against  creditors 
of  the  vendor,  who  had  taken  the  goods  in  attachment  an£ 
the  sheriff  who  levied  the  writ 

The  pleadings  are  sufficiently  stated  in  the  opinion  of  the 
court 

P.  M.  Martin  testified,  that  the  goods  were  taken  by  the 
sheriff  from  the  possession  of  appellee's  agent,  and  that  he 
invoiced  the  goods  by  the  direction  of  the  sheriff,  at  cost 
and  freight  added ;  that  the  invoice  price  was  $2,315.90 ;  that 
the  goods  might  be  sold  for  this  amount  with  good  manage- 
ment ;  but  that  he  did  not  think  them  worth  more  than 
seventy -five  cents  on  the  dollar  of  the  invoice  price ;  that 
he  would  not  give  more  than  that  amount ;  but  that  it 
would  not  be  difficult  to  get  cost  for  them,  that  the  cash 
valuation  is  the  amount  added  upon  the  invoice. 

Charles  C.  Post  testified,  that  he  was  present  when  the 
goods  were  taken  away,  and  saw  the  sheriff  and  appellant 
there,  that  appellant  was  engaged  in  selecting  the  goods 
from  the  shelves  as  they  were  being  packed. 

Defendants  below  offered  to  prove,  by  Charles  E.  Sher- 
man, that  the  goods  taken  were  part  of  the  stock  of 
merchandise  of  Oliver  S.  Buell,  who  did  business  nnder  the 
name  and  style  of  O.  S.  Buell  &  Co.  ;  that  the  witness, 
Charles  E.  Sherman,  was  the  clerk  of  said  O.  S.  Buell  for 
the  space  of  about  six  months  prior  to  the  6th  day  of  May, 
1867;  that  for  two  or  three  months  prior  to  the  2d  or 
6th  day  of  May,  1867,  the  said  Buell  was  absent  from  the 
said  territory  of  Colorado  ;  that  during  the  absence  of  the 
said  Buell,  said  Sherman  was  the  clerk  of  said  Buell,  to 
carry  on  the  regular  business  of  said  Buell  in  Central  City, 
which  was  retailing  clothing  and  merchandise;  that  the 
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said  Sherman  had  no  right  or  authority  whatever  to  sell  or 
dispose  of  the  entire  stock  of  goods  of  said  Buell,  but  was 
only  authorized  to  sell  in  the  regular  course  of  business ; 
that  on  the  29th  day  of  April,  1867,  John  Q.  Hart,  agent 
of  the  plaintiffs,  well  knowing  that  the  said  Sherman  was  not 
authorized-  to  sell  the  entire  stock  of  goods,  fraudulently 
agreed  and  combined  and  confederated  with  the  said  Sher- 
man to  make  a  pretended  purchase  of  the  entire  stock  of 
goods,  for  the  purpose  of  hindering,  delaying  and  defraud- 
ing  the  defendants,  Moritz  Deitsch,  Isidor  Deitsch  and 
Jonas  Deitsch,  defendants  herein,  and  other  creditors  ;  that 
the  said  Hart  well  knew  that  the  said  Jonas  Deitsch,  Moritz 
Deitsch  and  Isidor  Deitsch  were  creditors  of  said  Buell  to 
a  large  amount,  and  that  such  sale  was  designed  by  him 
to  cheat,  hinder  and  defraud  said  defendants;  that  said 
stock  of  goods  was  worth  $10,000,  but  was  sold  to  said 
Hart,  Wiggins  &  Co.,  for  a  grossly  inadequate  sum  ; 
that  whatever  money  was  paid,  if  any,  or  securities  given, 
were  so  concealed,  smuggled  and  managed  as  to  protect 
and  place  it  beyond  the  reach  of  the  defendants  and  for  the 
benefit  of  the  said  Buell,  Hart,  Wiggins  &  Co.,  John  Q. 
Hart  and  said  Sherman,  to  which  evidence  plaintiffs  objected, 
and  the  court  sustained  the  objection. 

Defendants  then  offered  the  affidavit,  bond  and  sheriff's 
return  in  the  suit  of  Deitsch  &  Bros,  against  Buell,  to 
which  plaintiffs  objected,  and  the  objection  was  sustained. 

The  court  gave  the  following  instructions  to  the  jury  at 
the  request  of  the  plaintiffs  below : 

The  court  is  asked  to  instruct  the  jury,  that  the  defend- 
ants are  not  entitled  to  have  the  goods  and  chattels  taken 
by  them  appraised  or  valued  at  the  wholesale  price,  but 
the  jury  may  find  the  goods  and  chattels  of  the  value  they 
would  bring  in  market  at  retail. 

If  the  jury  believe,  from  the  evidence  in  the  case,  that 
before  the  commencement  of  this  suit  the  plaintiffs  were 
possessed  of  a  quantity  of  personal  property,  and  the 
defendants,  William  Z.  Cozens  and  Moritz  Deitsch,  took 
the  said  goods  and  chattels,  and  carried  the  same  away 
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without  the  consent  of  the  plaintiffs,  such  acts  were  acts 
of  trespass. 

The  court  instructs  the  jury,  that,  when  the  goods  of 
another  are  taken  without  his  consent,  and  against  his  will, 
and  it  is  shown  that  the  taking  was  wrongful,  the  highest 
market  price  or  value  of  the  goods  so  taken,  at  the  time  of 
the  taking,  will  be  allowed  to  the  owner. 

If  the  jury  believe,  from  the  evidence,  that,  at  the  time 
defendant,  Cozens,  was  packing  up  the  goods  and  chattels 
mentioned  in  the  declaration,  Moritz  Deitsch  was  there, 
assisting  in  selecting  the  same,  without  the  consent  of  plain- 
tiffs, then  he  was  guilty  of  trespass,  and,  if  he  had  the 
consent  of  plaintiffs,  it  is  incumbent  on  the  defendant 
Deitsch  to  prove  such  consent. 

The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  the  goods  mentioned  in  the  declaration  were 
in  the  possession  of  the  plaintiffs  at  the  time  of  the  taking 
of  the  goods  by  the  defendants,  or  either  of  them,  if  said 
goods  were  taken  by  them,  or  either  of  them,  the  law  pre- 
sumes they,  the  said  plaintiffs,  were  the  owners  of  said 
goods,  and  it  is  incumbent  on  the  defendants  to  rebut  that 
presumption  by  proof  that  they  were  not  the  goods  of  the 
plaintiffs,  and  if  said  defendants  have  failed  to  make  such 
proof,  they  should  find  for  the  plaintiffs  such  sum  as,  by 
the  evidence,  such  goods  were  shown  to  be  worth. 

On  behalf  of  defendants  the  court  gave  the  following 
instruction : 

To  enable  the  plaintiffs  to  recover  against  the  defendants 
in  this  action,  the  plaintiffs  must  show,  by  evidence  to  the 
jury,  that  the  said  plaintiffs,  at  the  time  of  the  taking,  were 
rightfully  in  possession  or  entitled  to  the  possession  of  the 
property  alleged  to  have  been  taken  as  against  the  defendants. 

And  the  said  defendants  also  moved  the  court  to  give  the 
jury  the  following  instructions  : 

Unless  the  jury  believe,  from  the  evidence,  that  defendant, 
Moritz  Deitsch,  was  present,  in  some  way  aiding,  counseling 
and  abetting  the  taking  of  the  goods  in  question,  they  will 
find  defendant,  Moritz  Deitsch,  not  guilty. 
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The  jury  are  instructed  by  the  court,  that,  to  enable  plain- 
tiffs to  recover  in  this  action,  plaintiffs  must,  at  the  time  of 
such  taking,  have  had  rightful  possession  of  the  premises  in 
question. 

If  the  jury  believe,  from  the  evidence,  that  Moritz  Deitsch 
was  present  at  the  time  of  the  alleged  taking  of  the  goods 
in  question,  but  that  he  neither  counseled  nor  took  any 
part  in  said  taking,  they  will  find  defendant,  Moritz  Deitsch, 
not  guilty. 

But  the  court  refused  to  give  said  instructions,  and  defend- 
ants  excepted. 

Messrs.  Royle  &  Butler,  for  appellant. 

Messrs.  Johnson  &  Teller,  for  appellees. 

Belford,  J.  This  was  an  action  of  trespass,  de  bonis 
asportatis,  commenced  by  appellees  against  William  Z. 
Cozens  and  Moritz  Deitsch,  Isidor  Deitsch  and  Jonas 
Deitsch  in  the  district  court  of  Gilpin  county,  in  which  the 
appellees  recovered  a  judgment  against  said  William  Z. 
Cozens  and  Moritz  Deitsch  for  the  sum  of  $2,315.90,  and  from 
this  judgment  Deitsch  appeals.  The  declaration  alleged 
that  the  defendants  took  and  carried  away  certain  goods 
and  chattels  in  the  declaration  mentioned,  on  the  4th  day  of 
May,  1867,  of  the  value  of  $2,315.90. 

The  defendants  jointly  plead  the  general  issue,  and  also  a 
special  plea  alleging  that  the  goods  and  chattels  in  the 
declaration  mentioned  were  the  goods  and  chattels  of  O.  S. 
Buell  &  Co.,  on  the  said  4th  day  of  May,  1867,  and  that,  on 
the  3d  day  of  May,  1867,  a  writ  of  attachment  was  issued 
out  of  the  district  court  of  Gilpin  county  in  favor  of  the 
firm  of  Deitsch  &  Bro.,  directed  to  the  sheriff  of  said  Gilpin 
county,  commanding  him  to  attach  so  much  of  the  estate, 
real  and  personal,  of  the  said  O.  S.  Buell  &  Co.,  as  should 
be  of  sufficient  value  to  satisfy  the  sum  of  $1,478.90,  and 
costs  ;  that,  on  the  said  3d  day  of  May,  1867,  the  said  Wil- 
liam Z.  Cozens  was  sheriff  of  Gilpin  county ;  that,  on  said 
day,  the  writ  of  attachment  was  delivered  to  said  Cozens  to 
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execute,  and  that,  on  the  4th  day  of  May,  1887,  he  levied 
upon  the  goods  and  chattels  mentioned  in  the  declaration 
as  the  property  of  the  said  O.  3.  Buell  &  Co.,  by  virtue  of 
said  writ  of  attachment,  which  were  the  supposed  trespasses 
complained  of.  Appellees  filed  several  replications,  deny- 
ing that  the  goods  and  chattels  mentioned  were  the  prop- 
erty of  O.  S.  Buell  &  Co.,  on  the  4th  day  of  May,  1867 ;  also 
denying  that  the  writ  was  issued  as  alleged  in  said  plea, 
and  that  Cozens  levied  upon  said  goods  under  and  by  vir- 
tue of  such  writ,  and  that  Cozens  was  sheriff  of  Gilpin 
county.  The  above  is  a  brief  and,  we  believe,  a  correct 
abstract  of  the  pleadings.  During  the  progress  of  the  trial, 
the  defendants  offered  in  evidence  a  certain  affidavit,  bond 
and  writ  of  attachment,  and  sheriff's  return  indorsed 
thereon,  in  case  of  Moritz  Deitsch,  Jonas  Deitsch  and  Isidor 
Deitsch,  against  said  Oliver  S.  Buell  &  Co.,  then  pending  in 
said  court,  and  being  the  writ  of  attachment  under  which  the 
defendants  sought  to  justify.  To  the  introduction  of  this 
evidence  the  plaintiffs  objected.  The  objection  was  sus- 
tained and  the  defendants  excepted.  The  action  of  the  court 
in  excluding  this  evidence  is  the  principal  matter  com- 
plained of. 

It  is  urged  by  the  appellant  that  the  appellee,  having 
joined  issue  on  the  special  plea,  was  by  the  joinder  pre- 
cluded from  objecting  to  the  introduction  of  evidence  under 
it ;  that  the  filing  of  the  replication  cured  whatever  defects 
existed  in  the  special  plea.  Under  the  ruling  of  the  court 
below  three  questions  present  themselves.  First,  was  the 
special  plea  defective  in  substance?  Second,  did  the  ap- 
pellee, by  pleading  over,  waive  any  substantial  defects  that 
existed  in  the  special  plea  ?  Third,  the  plea  being  defective, 
could  the  appellees  object  to  the  introduction  of  evidence 
under  it  f  It  must  be  admitted,  at  least  it  will  so  appear 
after  a  careful  examination,  that  there  is  no  allegation  in  the 
special  plea  that  O.  S.  Buell  &  Co.  were,  at  the  time  of  the 
alleged  trespass,  indebted  to  Deitsch  &  Bro.  Giving  the 
plea  the  most  liberal  construction,  it  simply  avers  that  on 
the  Sd  day  of  May,  1867,  a  writ  of  attachment  was  issued 


1871.]  Deitsch  v.  Wiggins  et  al.  305 

out  of  the  district  court  of  Gilpin  county,  at  the  suit  of 
Moritz  Deitsch,  in  favor  of  said  Moritz  Deitsch,  Isidor 
Deitsch  and  Jonas  Deitsch,  partners  doing  business  under 
the  firm  name  of  Deitsch  &  Bro.,  and  which  said  writ  com- 
manded the  sheriff  to  attach  as  much  of  the  estate,  real  and 
personal,  of  Oliver  S.  Buell  &  Co.,  as  should  be  of  the 
value  sufficient  to  satisfy  the  sum  of  $1,478.  '  It  might  be 
inferred  that  this  sum  of  money  was  due  from  Buell  &  Co. 
to  Deitsch  &  Bro.,  but  it  is  not  so  averred.  The  omission 
to  aver  an  indebtedness  we  regard  as  a  substantial  and  fatal 
defect.  When  a  creditor,  sued  in  trespass  by  a  vendee  of 
goods,  contests  the  plaintiff's  title  on  the  ground  of  fraud, 
if  he  justifies  under  a  writ  of  attachment  against  the  vendor 
he  must  show  a  debt  against  him,  or  a  judgment  if  he  jus- 
tifies under  an  execution.  Damon  v.  Bryant,  2  Pickering, 
411,  and  authorities  cited;  Noble  v.  Holmes,  3  Hill,  194. 
There  was  no  allegation  of  an  existing  debt  in  the  plea,  nor 
was  there  any  offer  made  to  prove  one  on  the  trial.  The 
plea  is  bad  for  another  reason.  It  does  not  show  that  an 
affidavit  was  filed  before  the  writ  was  issued,  nor  does  it 
show  the  return  of  the  writ.  Davis  v.  BusTt,  4  Blackford, 
330.  But  there  is  still  another  objection  which  we  regard 
as  fatal,  and  one  that  applies  equally  to  Cozens  &  Deitsch. 
They  both  joined  in  the  special  plea.  In  the  case  of  Moors 
v.  Parker  et  al.,  3  Mass.  310,  it  is  held,  that  when  several 
defendants  join  in  pleading  in  bar,  if  the  plea  is  bad  as  to 
one  defendant  it  is  bad  as  to  them  all.  The  rule  on  which 
it  is  founded  is  correctly  laid  down  in  1  Saund.  28,  n.  2. 
"If  two  or  more  in  pleading  join  in  a  defense  which  is  suffi- 
cient for  one  but  not  for  others,  the  plea  is  bad  as  to  all — 
for  the  court  cannot  sever  it,  and  say  that  one  is  guilty  and 
the  others  not,  when  they  all  put  themselves  upon  the  same 
terms. "  This  is  upon  the  principle  that  a  plea  is  entire  and 
not  divisible,  and,  therefore,  if  bad  in  part  is  bad  in  whole. 
In  the  case  of  Bradley  v.  Powers,  7  Cow.  330,  it  is  held, 
that  when  two  plead  a  justification  jointly  or  a  plea  involv- 
ing a  justification  which  fails  as  to  one,  the  plea,  being  entire, 

fails  as  to  both.    To  the  same  effect  is  Mlddleton  v.  Price, 
Vol.  L— 39 
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11  Strange,  1184,  and  see  Merrill  v.  Forbes,  5  Wend.  23& 
Were  it  deemed  necessary,  authorities  on  this  point  might 
be  greatly  multiplied.    The  plea  being  thus  substantially 
defective,  was  it  cured  by  pleading  over  ?    We  think  not 
A  judgment  entered  on  the  plea  could  have  been  arrested. 
While  all  merely  formal  defects  in  a  pleading  are  aided  and 
cured  by  plekdiilg  over,  except  on  special  demurrer,  assign- 
'  ing  this  for  cause,  yet  such  defects  as  would  be  fatal  on 
general  demurrer  are  not  aided  or  cured  by  pleading  over. 
Gould   on   Pleading,  §  11,  p.  496.     While  a  plea  that 
states  a  fact,  but  states  it  defectively,  would  be  cured  by 
pleading  over,  still  the  authorities  nowhere  hold,  that  an 
omission  to  state  a  substantial  and  material  fact  will  be 
cured  by  pleading  over,  unless  the  party  replying  to  the 
plea  affected  by  the  omission  supplies  the  omitted  fact  by 
setting  it  up  in  his  own  plea.    If  one  party  expressly  avers 
a  material  fact,  before  omitted  on  the  other  side,  the  omis- 
sion is  cured.    For  the  defect  in  the  pleading  of  the  one 
party  is  thus  supplied  by  the  other ;  and  it  may  thus  appear 
from  the  pleadings  on  both  sides  taken  together,  that  he,  on 
whose  part  the  omission  occurs,  is  entitled  to  judgment* 
although  his  own  pleading,  taken  by  itsejf^  be  insufficient 
Thus,  when  in  trespass  the  plaintiff  complained  of  the 
defendant  for  taking  a  certain  iron  hook  without  alleging 
possession  in  himself  (which  in  that  action  is  material),  the 
defendant's  plea,  in  which  he  confessed  and  justified  the  tak- 
ing of  the  hook  from  the  plaintiff "  s  hand,  was  held  to  aid 
the  declaration,  inasmuch  as  it  expressly  acknowledged  the 
plaintiff's  possession.    Gould  on  Pleading,  §  192,  p.  166. 

The  special  plea  being  defective,  could  the  plaintiff  below 
object  to  the  introduction  of  evidence  under  it  ? 

It  is  claimed  by  the  appellant  that  the  plaintiff  below, 
having  failed  to  demur,  and  having  joined  issue  on  this  plea, 
was  estopped  from  objecting  to  the  introduction  in  evidence 
of  matters  alleged  in  it.  If  the  plea  was  substantially 
defective,  and  so  we  adjudge  it  to  be,  and  was  not  cured  by 
pleading  over,  then  it  was  no  defense  to  the  action,  and 
being  no  defense  to  the  action,  it  was  entirely  competent 
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for  the  court  to  disregard  it  and  exclude  the  evidence 
sought  to  be  introduced  under  it.  Kemp  v.  Moundel, 
D  Leigh,  12.  The  mere  fact  that  a  party  joins  issue 
on  a  plea  fatally  defective  does  not  and  cannot  impose 
upon  a  court  the  duty  of  hearing  and  admitting  evidence 
under  it,  when  it  becomes  apparent  that  no  judgment  could 
he  sustained  if  rendered  on  such  plea.  Having  said  this 
much  on  the  subject  of  the  special  plea,  it  is  proper  to 
inquire,  whether,  under  the  general  issue,  it  was  competent 
for  the  defendants  to  introduce  in  evidence  the  writ  of  attach- 
ment with  the  affidavit  annexed.  In  the  case  of  Roseriburg 
v.  Angel,  6  Mich.  509,  it  is  said :  "In  trespass  de  bonis,  the 
-defease  that  the  goods  were  taken  under  attachment  against 
a  third  person,  alleged  to  be  the  owner,  is  not  admissible 
under  the  general  issue." 

The  same  rule  is  laid  down  in  Chitty's  PL,  vol.  1,  p.  500, 
<502.  In  an  action  for  trespass  for  injuries  to  real  or  per- 
sonal property,  the  plea  of  not  guilty  puts  in  issue  the  tres- 
pass alleged  in  the  place  mentioned,  and  operates  as  a 
-denial  of  the  plaintiff's  possession  or  right  of  possession. 
The  substance  of  the  declaration  is,  that  the  defendant  has 
forcibly  and  wrongfully  injured  property  in  the  possession 
of  the  plaintiff,  and  under  the  general  issue  the  plaintiff 
must  prove,  first,  that  the  property  was  in  his  possession  at 
the  time  of  the  injury,  and  this  rightfully  as  against  the 
defendant.  Second,  that  the  injury  was  committed  by  the 
defendant  with  force.  Under  the  general  issue  the  defend- 
ant may  give  in  evidence  any  facts  tending  to  disprove 
either  of  the  propositions  which  we  have  seen  the  plaintiff 
is  obliged  to  make  out  to  maintain  his  action.  Every 
defense  which  admits  the  defendant  to  have  been  prima 
facie  a  trespasser  must  be  pleaded  specially,  but  any  mat- 
ters which  go  to  show  that  he  never  did  the  act  complained 
of  may  be  given  in  evidence  under  the  general  issue.  Puter- 
baugh's  Pr.  464.  In  the  extended  examination  given  this 
subject,  we  have  found  but  two  cases  where  proof  tend- 
ing to  justify  a  trespass  has  been  allowed  to  be  intro- 
duced under  the  general  issue.    The  first  is  the  case  of 
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Anthony  v.  Gilbert,  4  Blackf.  348,  in  which  the  supreme 
court  of  Indiana  held,  that  "  the  defendant  may  show,  in 
mitigation  of  damages,  under  the  general  issue,  that  the 
goods  at  the  time  of  taking  belonged  to  a  third  person,  and 
that  the  plaintiff*  was  not  liable  for  them  to  the  owner" 

In  the  case  of  Squire  v.  Hallenbeck,  9  Pick.  551,  it  is  held 
that  "in  trespass  de  bonis  asportatis  the  defendant  may 
prove,  in  mitigation  of  damages,  that  the  goods  did  not 
belong  to  the  plaintiff,  and  that  they  came  to  the  use  of  the 
owner,  although  in  taking  them  the  defendant  acted  with- 
out authority.' '  But  the  ruling  in  each  of  these  cases  is 
made  to  rest  on  special  grounds.  In  New  York,  by  statu- 
tory provision,  the  plea  of  not  guilty  is  equivalent  to  a  plea 
of  justification.  Merrill  v.  Forbes,  5  Wend.  239.  It  is 
further  claimed  by  the  appellant  that  the  court  erred  in 
refusing  to  allow  the  defendants  below  to  introduce  proof  of 
Sherman's  want  of  authority  to  sell  the  goods  to  Hart,  Wig- 
gins &  Co.  It  must  be  borne  in  mind,  that  Deitsch's  inter- 
ference with  the  property  in  controversy  could  only  be  jus- 
tified on  the  ground  that  he  was  a  creditor ;  that  he  had  a 
valid  subsisting  debt  against  O.  S.  Buell  &  Co.,  and  that,  as 
such  creditor,  he  was  assailing  the  title  of  Hart,  Wiggins  & 
Co.  These  matters  could  only  be  introduced  under  a 
special  plea,  and  we  have  already  held  that  the  special  plea 
was  fatally  defective  and  no  proof  could  be  admitted  under 
it.  It  is  therefore  not  necessary  for  us  to  discuss  or  decide 
whether  the  sale  made  by  Sherman  to  plaintiffs  below  was 
a  valid  sale,  or  whether  it  could  or  ought  to  be  upheld 
against  existing  creditors  of  Buell.  It  is  further  urged  by 
the  appellant  that  the  court  below  erred  in  the  instructions 
given  the  jury  on  the  subject  of  damages.  We  have  care- 
fully considered  this  point  and  find  no  error.  In  the  case 
of  Anthony  v.  Gilbert,  supra,  it  is  said  :  "  We  know  of  no 
standard  by  which  damages  in  action  of  trespass  can  at 
all  times  be  measured.  The  nature  of  the  injury  com- 
plained of  renders  it  impracticable  to  establish  such  a  rule* 
the  first  inquiry  should  be  the  amount  of  injtuy  actually 
sustained,  which,  together  with  interest,  is  a  good  general 
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measure  of  damages  in  the  absence  of  circumstances  of 
aggravation.  But  to  limit  the  investigation  to  the  pecuniary 
loss  of  a  plaintiff  would  frequently  do  him  injustice,  and 
always  to  extend  it  beyond  such  loss  would  as  often  be 
unjust  to  the  defendant."  If,  however,  we  confine  the  meas- 
ure of  damages  to  the  value  of  the  property  when  taken, 
we  see  no  injury  sustained  by  the  defendant  for  the  reason 
that  the  damages  assessed  by  the  jury  did  not  exceed  in 
amount  the  value  of  the  goods  as  fixed  by  the  evidence. 

We  have  carefully  considered  the  other  objections  urged, 
and  find  no  reasons  why  the  judgment  should  be  reversed. 

Judgment  affirmed,  with  costs. 

Affirmed. 


Farnum  v.  United  States. 

Amendment  of  caption  of  indictment.  If  in  the  caption  of  an  indictment 
the  court  is  misdescribed,  it  may  be  amended  on  motion  of  the  district 
attorney. 

Indictment  for  secreting  or  embezzling  letters — description  of  letters.  In  an 
indictment  against  a  mail  carrier,  for  secreting  or  embezzling  letters 
deposited  in  the  mail,  and  intrusted  to  him  to  be  carried,  it  is  not  necessary 
to  describe  the  letters  by  stating  to  whom  they  were  addressed,  and  by 
whom  they  were  written. 

Construction  of  section  12,  act  of  186*4  —  what  is  an  offense  by  mail  carrier. 
A  mail  carrier  who  secretes,  embezzles  or  destroys  a  letter,  packet,  bag,  or 
mail  of  letters  intrusted  to  him  to  be  carried,  offends  against  the  first 
clause  of  section  12  of  the  act  of  1864  (13  Stat,  at  Large,  336),  and  if  the  let- 
ter, packet,  bag  or  mail  of  letters  contain  any  article  of  value,  he  offends 
against  the  last  clause  of  that  section. 

Indictment  under  section  12,  act  of  1864 — what  it  must  contain.  In  order  to 
convict  under  the  last  clause  of  that  section,  it  must  be  alleged  in  the 
indictment  that  the  letter,  packet,  bag,  or  mail  of  letters  contained  an 
article  of  value. 

Evidence  —  under  same  section.  And  the  evidence  must  support  the  alle- 
gation at  the  trial. 

Practice — where  the  conviction  was  proper,  but  the  law  was  misapplied. 
Where  the  law  of  the  case  was  misconceived  in  the  court  below  and  the 
judgment  is  erroneous,  a  new  trial  will  be  granted,  although  the  evidence 
was  sufficient  to  warrant  a  conviction  upon  two  counts  in  the  indictment. 
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Error  to  District  Court,  First  Judicial  District. 

The  indictment  was  entitled,  "The  district  court  of  the 
United  States  of  America,  within  and  for  the  first  judicial 
district  of  Colorado  territory,  of  the  term  of  June,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy. 
At  a  regular  term  of  the  district  court  of  the  United  States 
of  America,  within  and  for  the  first  judicial  district  of  Col- 
orado territory,  begun  and  held  at  Denver  City,  on  the  four- 
teenth day  of  June,"  etc.,  etc. 

The  defendant  below  moved  to  quash  the  indictment,  upon 
the  ground  that  it  was  entitled  of  a  court  not  known  to 
the  law.  He  also  objected,  that  there  was  no  offense 
charged.  The  district  attorney  filed  a  cross-motion  to 
amend  the  caption  of  the  indictment  by  striking  out  the 
words  "of  the  United  States  "of  America,"  so  as  to  make 
the  same  read  "  the  district  court  within  and  for  the  first 
judicial  district." 

Defendant's  motion  was  overruled,  and  the  cross-motion 
allowed.  The  evidence  and  the  indictment  are  sufficiently 
set  forth  in  the  opinion.  The  jury  found  the  defendant 
guilty. 

Messrs.  Brown,  Harrison  &  Putnam,  for  plaintiff  in 
error. 

Mr.  L.  C.  Rockwell,  U.  S.  District  Attorney,  for  defend- 
ant in  error. 

Belford,  J.  The  defendant  was  indicted  at  the  July 
term,  1869,  of  the  Arapahoe  district  court,  for  secreting  and 
embezzling  one  package  of  letters  and  two  sacks  of  gold 
dust,  with  which  he  had  been  intrusted,  as  mail  carrier, 
and  which  were  intended  to  be  conveyed  by  post.  There 
are  seven  counts  in  the  indictment,  all  charging  the  same 
offense,  but  in  the  first,  sixth  and  seventh  counts,  the  defend- 
ant is  charged  as  a  carrier  of  the  mail  on  the  route  from 
Fairplay  to  Helena,  and  as  being  then  and  there  a  person 
employed  in  a  department  of  the  post-office  establishment 
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of  the  United  States.  The  defendant  moved  to  quash  the 
indictment  for  error  in  the  caption,  whereupon  the  attorney- 
general  filed  a  cross  motion  and  asked  leave  to  amend  the 
caption,  which  leave  was  granted,  and  the  motion  to  quash 
overruled.  The  defendant  then  entered  a  plea  of  not  guilty, 
and  was  put  upon  his  trial.  The  jury  found  him  guilty  on 
the  first,  third,  sixth  and  seventh  counts,  and  not  guilty  on 
the  second,  fourth  and  fifth  counts.  Motions  for  new  trial 
and  in  arrest  of  judgment  were  overruled. 

The  first  error  assigned  is  the  overruling  of  the  motion  to 
quash  and .  permitting  the  attorney-general  to  amend  the 
caption  of  the  indictment.  It  is  claimed  by  the  plaintiff  in 
error,  that  the  caption  is  a  part  of  the  indictment,  and  can- 
not be  amended.  In  this  view  we  are  unable  to  concur. 
Bishop  in  his  work  on  Criminal  Procedure,  vol.  1,  sec.  151, 
says:  " In v matter  of  legal  principle,  this  extended  com- 
mencement or  caption  is  no  part  of  the  indictment,  as  sworn 
to  by  the  grand  jury  ;  it  is  a  mere  formal  statement,  which, 
though  placed  at  the  head  of  the  indictment,  is  still  of  ho 
higher  nature  than  is  an  entry  on  the  docket,  made  in  court 
by  the  clerk — a  thing,  which,  if  erroneous,  is  subject  like 
a  docket  entry  to  be  corrected  by  an  order  of  the  judge,  or, 
when  it  becomes  transferred  into  the  permanent  records,  to 
be  amended  to  the  same  extent  as  any  other  part  of  those 
records.  And  it  is  believed,  that  though  the  decided  cases 
may  not  be  very  distinct  to  this  effect,  and  though  some  of 
them  may  even  seem  to  come  short,  this  doctrine  is,  on  the 
whole,  sustained  by  adjudged  law." 

In  Archibald's  Criminal  Practice,  vol.  1,  page  260,  it  is 
said :  "But,  though  the  caption,  like  the  indictment  itself, 
may,  if  defective,  be  either  quashed  by  the  court  or  de- 
murred to  on  the  part  of  the  defendant,  it  differs  materially 
from  it  in  its  capacity  of  amendment,  for  the  return  to  the 
court  is  merely  a  ministerial  act  and  ministerial  acts  may  be 
amended  at  any  time  according  to  the  common  law." 

In  the  case  of  the  United  States  v.  Thompson,  6  McLean, 
57,  the  same  objection  urged  to  this  indictment,  namely, 
"that  the  court  is  not  properly  entitled,"  was  passed  upon, 
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and  Judge  Wilkins  says :  "  We  consider  that  this  objection 
has  been  long  settled,  both  in  England  and  in  this  country." 
The  caption  forms  no  part  of  the  indictment  or  presentment 
of  the  grand  jury,  and  he  adds:  "It  is  only  matter  of 
astonishment,  that  such  a  technical  exception  should  now 
be  gravely  urged  in  court."  Moody  v.  The  State,  7  Blackf. 
424 ;  The  State  v.  Gilbert,  13  Vt.  647. 

Before  proceeding  to  examine  the  action  of  the  court  in 
overruling  the  motion  for  new  trial,  and  in  arrest  of  judg- 
ment, it  may  be  proper  to  allude  to  some  objections  made 
to  the  form  of  the  indictment.  It  is  claimed  by  the  plaintiff 
in  error,  that  the  indictment  is  bad,  because  it  fails  to 
describe  the  letters  which  it  is  alleged  the  defendant  secreted 
and  embezzled.  In  the  case  of  the  United  States  v.  Lan- 
caster, 2  McLean,  433,  the  court  say :  i '  Is  it  essential  that 
the  letter  charged  to  have  been  embezzled  should  be  de- 
scribed by  stating  to  whom  it  was  directed,  and  by  whom  it 
was  written  ¥  This  description  is  generally  given  when  it  is 
procurable.  But  it  is  seldom  in  the  power  of  the  prosecut- 
ing attorney  to  state  these  facts,  much  less  to  prove  them. 
A  post-master  or  carrier,  after  having  stolen  a  letter  from 
the  mail,  will  not  be  likely  to  preserve  it  as  the  evidence  of 
his  guilt.  When  the  act  is  done  deliberately,  as  may  be 
presumed  to  be  the  case,  generally,  when  done  by  a  post- 
master there  is  not  one  instance  in  a  thousand  perhaps, 
when  the  letter  is  not  destroyed.  And,  if  a  particular 
description  of  it  be  essential  to  the  validity  of  the  in- 
dictment, a  conviction  under  this  or  any  other  similar 
provisions  of  the  act  would  be  hopeless.  The  security  of 
individuals  does  not  seem  to  demand  this  particular  descrip- 
tion of  the  letter,  and  to  require  it  would,  in  most  instances* 
defeat  the  great  purposes  of  justice." 

It  is  further  claimed  by  the  plaintiff  in  error  that  the  evi- 
dence shows  that  the  route  over  which  Farnum  carried  the 
mail  is  different  than  that  described  in  the  indictment.  We 
do  not  think  so.  The  indictment  would  be  good  if  the 
description  of  the  route  had  been  entirely  omitted.  It  has 
been  held,  that  whatever  is  not  necessary  to  constitute  the 
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offense  may  be  treated  as  surplusage.  This  is  particularly 
the  case  when  the  offense  is  statutory,  and  in  such  a  case  it 
is  always  sufficient  to  charge  the  offense  in  the  words  of  the 
statute,  although  more  particularity  is  required  in  bringing 
the  offense  within  it.  Whenever,  as  in  this  case,  more 
words  are  used  than  are  necessary  to  make  out  the  offense, 
I  think  the  remaining  may  be  rejected  as  surplusage. 
Orichton  v.  The  People,  6  Parker's  Crim.  Rep.  370.  If 
reference  is  had  to  the  evidence  of  Taber,  it  will  be  seen 
that  a  description  of  the  route,  as  laid  in  the  indictment, 
was  proven. 

In  the  case  of  the  United  States  v.  Pater  son,  6  McLean, 
466,  it  was  held  that  a  general  averment  that  the  party  was 
employed  in  the  post-office  establishment  of  the  United 
States  is  sufficient. 

Did  the  court  err  in  overruling  the  motion  for  a  new  trial  ? 
Inasmuch  as  the  defendant  was  acquitted  on  the  second, 
fourth  and  fifth  counts,  it  will  not  be  necessary  to  advert  to 
them  in  this  opinion.  In  the  first  count  it  is  charged  that 
Henry  P.  Parnum,  being  a  person  then  and  there  employed 
in  a  department  of  the  post-office  establishment  as  mail  car- 
rier, etc.,  did  embezzle  and  destroy  two  packages  of  letters 
and  two  packages  of  gold  dust  and  two  sacks  of  gold  dust, 
with  which  he  was  then  and  there  intrusted,  and  which 
packages  of  letters  and  packages  of  gold  dust  had  then  and 
there  come  to  his  possession,  and  was  then  and  there 
intended  to  be  conveyed  by  post,  etc.  The  third  count 
charges  that  the  defendant  did  feloniously  take  the  mail  of 
the  United  States  of  America,  and  two  certain  packages  of 
letters,  and  two  certain  sacks  of  gold  dust,  and  packets 
therefrom,  and  did  open,  embezzle  and  destroy  such  mail, 
packages,  letters,  sacks  of  gold  dust  and  packets ;  the  said 
two  packages  of  letters  and  packet  containing  articles 
of  value,  and  the  said  two  sacks  of  gold  dust  being  of 
the  aggregate  value  of  $1,200.  In  this  count  it  is  not 
alleged  that  he  is  an  employee  of  the  post-office  establish- 
ment.   The  sixth  count  charges  that  the  defendant,  being 

employed  in  a  department  of  the  post-office  establishment 
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did  embezzle  and  destroy  a  letter  and  two  sacks  of  gold 
dust  with  which  he  was  then  and  there  intrusted,  and 
which  had  then  and  there  come  into  his  possession,  and 
were  then  and  there  intended  to  be  conveyed  by  post,  etc. 
The  seventh  count  charges  that  the  defendant,  being  a  per- 
son employed  in  a  department  of  the  post-office  establish- 
ment, did,  with  force  and  arms,  secrete  and  embezzle  two 
sacks  of  gold  dust  of  the  value,  etc.,  with  which  he  had 
been  intrusted,  and  which  was  intended  to  be  conveyed  by 
post,  etc.  The  evidence  in  the  case  was  substantially  as 
follows :  Horace  A.  W.  Tabor  testifies  that,  on  the  21st  day 
of  June,  1869,  the  day  named  in  the  indictment,  he  was 
postmaster  at  Oro  city,  Lake  county,  Colorado ;  that,  on 
the  morning  of  that  day,  he  put  the  mail  up  and  put  in  the 
mail  sack  two  bags  of  gold  dust ;  they  were  tied  with  a 
string,  and  to  them  a  tab  was  attached,  on  which  were  the 
directions ;  an  envelope  was  wrapped  around  them.  When 
Farnum  reached  the  post-office  at  Granite,  and  the  mail 
sack  was  opened,  a  package  of  letters  and  the  sacks  of  gold 
dust  were  missing.  It  further  appears  that  there  was  a 
rent  in  the  mail  bag.  Search  was  instituted  for  the  missing 
letters  and  gold  dust,  and,  at  a  point  between  Oro  and 
Granite,  and  some  distance  from  the  trail  usually  pursued 
by  Farnum  in  carrying  the  mail,  a  package  of  letters  was 
found,  which  Tabor  swears  was  mailed  by  him  on  the 
twenty-first. 

The  defendant  was  thereupon  arrested,  and  a  few  days 
subsequently  search  was  made  for  the  missing  gold  dust  on 
Farnum' s  premises,  and  discovered  in  a  tin  can  under  a 
corn  chest  in  Farnum's  stable.  There  was  evidence  also 
going  to  show  that  Farnum  had  previously  stated,  that, 
unless  he  was  paid  for  the  labor  he  had  performed  in  trans- 
porting the  mail,  "a  mail  bag  would  turn  up  missing  some 
day."  It  nowhere  appears  that  the  letters,  which  it  is 
alleged  Farnum  secreted  and  embezzled,  contained  any 
article  of  value.'^  To  the  introduction  of  evidence  in  ref- 
erence to  the  bags  of  gold  dust,  the  defendant  below 
objected,  on  the  ground  that  the  same  was  not  mailable 
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matter.  This  objection  was  overruled,  and  this  ruling  is 
assigned  for  error.  The  statute  on  which  the  first,  sixth 
and  seventh  counts  of  this  indictment  are  based  will  be 
found  in  the  thirteenth  volume  of  the  United  States  Stat- 
utes at  large,  page  337,  section  12,  which  reads  as  fol- 
lows :  "  That  if  any  person  employed  in  any  department  of 
the  post-office  establishment  shall  unlawfully  detain,  delay 
or  open  any  letter,  packet,  bag  or  mail  of  letters  with  which 
he  shall  be  intrusted,  or  which  shall  have  come  to  his  pos- 
session, and  which  are  intended  to  be  conveyed  by  post ;  or 
if  any  such  person  shall  secrete,  embezzle  or  destroy  any 
letter  or  packet  intrusted  to  such  person  as  aforesaid,  and 
which  shall  not  contain  any  security  for,  or  assurance  rela- 
ting to,  money  as  hereinafter  described,  every  such  offender, 
being  thereof  duly  convicted,  shall,  for  every  such  offense,  be 
fined  not  less  than  $300,  or  imprisoned  not  less  than  six 
months,  or  both.  And  if  any  person  employed  as  aforesaid 
shall  secrete,  embezzle  or  destroy  any  letter,  packet,  bag  or 
mail  of  letters  with  which  he  shall  be  intrusted,  or  which 
shall  come  to  his  or  her  possession,  and  are  intended  to  be 
conveyed  by  post,  containing  any  bank  note,  *  *  *  or 
any  other  article  of  value,  such  person  shall,  on  conviction, 
be  imprisoned  not  less  than  ten  nor  more  than  twenty-one 
years." 

It*  will  be  observed  that  this  section  defines  different 
offenses,  and  prescribes  different  punishment  The  secre- 
tion, embezzling  or  destroying  of  a  letter  containing  no  arti- 
cle of  value  is  defined  to  be  one  offense,  and  the  punishment 
adjudged  is  fine  not  less  than  $300,  and  imprisonment  not 
less  than  six  months. 

The  secreting,  embezzling  or  destroying  a  letter  contain- 
ing any  article  of  value  is  another  offense,  and  a  different 
punishment  is  prescribed. 

It  must  be  further  observed  that  this  section  applies  to 
persons  employed  in  the  departments  of  the  post-office  and 
to  none  others. 

In  neither  of  the  counts  in  the  indictment,  in  which  the 
defendant  is  designated  as  a  person  employed  in  the  depart- 


316  Fabnum  v.  United  States.  [Feb.  T., 

ments  of  the  post-office,  and  on  which  he  has  been  adjudged 
guilty,  is  it  alleged  that  the  letters  secreted  and  embezzled 
contained  any  article  of  value,  nor  is  it  charged  that  the 
gold  dust  was  contained  in  any  letter  or  packet  of  letters, 
or  bag  or  mail  of  letters.    Before  a  jury  can  find  a  person 
guilty  under  the  latter  portion  of  this  section,  which  adjudges 
a  ten  years'  term  of  imprisonment,  they  must  find  that  he 
secreted,  embezzled  or  destroyed  a  letter  or  packet  of  let- 
ters, or  bag  or  mail  of  letters  containing  some  articles  of 
value.     It  must  be  so  charged  in  the  indictment,  and  so 
established  in  the  evidence.    After  a  careful  examination  of 
this  provision  we  have   reached  the  conclusion  that  the 
secreting  and  embezzling  of  the  gold  dust  by  the  defendant 
is  not  an  offense  against  the  law  under  consideration,  for 
the  reason  that  it  nowhere  appears  that  the  gold  dust  was 
contained  in  a  letter  or  packet  of  letters,  and  for  the  fur- 
ther reason  that  it  is  not  charged  in  any  of  the  counts  of 
the  indictment  that  the  defendant  secreted,  embezzled  or 
destroyed  any  bag  or  mail  of  letters  containing  the  gold 
dust. 

If  the  defendant  is  liable  to  conviction  and  punishment  at 
all,  it  must  be  under  that  provision  of  the  section  which 
declares  that,  if  any  person  employed  in  any  of  the  depart- 
ments of  the  post-office  establishment  shall  secrete,  embezzle 
or  destroy  any  letter  or  packet  intrusted  to  such  person  as 
aforesaid,  and  which  shall  not  contain  any  article  of  value, 
such  person  shall,  for  every  such  offense,  be  fined  not  less 
than  $300,  or  imprisoned  not  less  than  six  months. 

The  cause  seems  to  have  been  tried  entirely  upon  the 
hypothesis  that  the  defendant  was  answerable,  as  charged 
in  the  indictment,  for  the  embezzling  of  the  gold  dust.  On 
this  theory  the  instructions  were  based  and  given,  and  on 
this  theory  the  jury  acted  in  making  up  their  verdict,  and 
the  court  in  assessing  the  punishment. 

The  third  count  of  the  indictment,  and  on  which  he  was 
adjudged  guilty,  charges  him  with  secreting  and  embezzling 
a  letter  containing  an  article  of  value,  but  it  does  not  charge 
that  he  was  employed  in  any  department  of  the  post-office 
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establishment.  This  count  is  based  on  the  eighty-first 
section  of  the  act  defining  crimes.  1  Brightley's  Digest, 
217.  The  conviction  on  this  count  cannot  be  supported. 
There  is  not  a  shred  of  testimony  tending  to  show  that  the 
letters  secreted  and  embezzled  contained  any  article  of  value. 
The  seventh  count  cannot  be  sustained,  for  the  reason  that 
it  refers  exclusively  to  secreting  and  embezzling  the  gold 
dust,  and  does  not  allege  that  it  was  contained  in  any  letter, 
packet  of  letters,  bag  or  mail  of  letters. 

We  have,  then,  the  first  and  sixth  counts  left,  with  the 
defendant  charged  in  each  with  secreting  and  embezzling  a 
packet  of  letters  containing  no  article  of  value. 

If  the  defendant,  under  the  evidence,  could  have  been  con- 
victed at  all,  it  must  have  been  under  these  counts  and  for 
the  offense  of  secreting  letters  containing  no  article  of  value, 
and  for  this  crime  he  could  only  be  punished  by  the  im- 
position of  a  fine  not  less  than  $300,  or  imprisonment  not 
less  than  six  months,  or  both.  The  judgment  of  the  court, 
in  sentencing  him  to  ten  years'  imprisonment,  is  not  war- 
ranted by  the  law.  Inasmuch  as  this  case  has  been  tried 
under  a  misconception  of  the  law,  the  judgment  of  the 
court  below  is  reversed,  and  the  same  remanded  for  a  new 
trial. 

Reversed. 


Paul  v.  Luttrell. 

Replevin  will  not  lie  for  taking  without  detention.  Under  the  statute  the 
action  of  replevin,  whether  in  the  cepit  or  detinet  lies,  as  at  common  law, 
only  for  the  recovery  of  goods  in  specie,  and  a  mere  unlawful  taking  not 
followed  by  detention  will  not  suffice  to  maintain  it. 

Pleading  ih  replevin  —  detention  of  property  may  be  put  in  issue.  The 
detention  of  the  goods  is  a  material  fact,  necessary  in  either  form  of 
action  to  maintain  the  plaintiff's  case,  and  may  always  be  put  in  issue, 
either  by  the  plea  of  non  detinet,  or,  perhaps  by  the  plea  of  non  cepit, 
where  the  plaintiff  declares  in  the  cepit  or  by  special  plea. 

Evidence  of  detention  in  replevin  —  what  shall  be.  Upon  such  issue  the 
plaintiff  may  maintain  the  affirmative,  by  proof  of  the  taking,  or  by  proof 
of  demand  and  refusal  before  action  brought,  or  by  proof  of  other  circum- 
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stances  warranting  the  inference  that  a  demand  would  hare  been  una* 
Tailing.  .  Upon  ouch  issue  the  defendant  may  maintain  the  negatire  by 
showing  that,  before  suit  brought,  he  restored  the  goods  to  the  plaintiff's 
possession,  or  that  the  goods  were,  before  action  brought,  destroyed  by 
the  act  of  God,  or  possibly  by  his  own  act. 

Plradhtg—  a  fact  in  issue  shall  not  be  regarded  as  admitted  by  previous  plead- 
ing. Where  any  particular  fact  is  affirmed  on  the  one  side  and  denied  on 
the  other,  no  previous  admission  in  the  pleadings  can  be  taken  as  evidence 
of  the  existence  or  non-existence  of  that  fact. 

Pleading  in  replevin.  Non  detinet  is  good.  Therefore  if,  to  a  declaration 
in  the  ctpit,  the  defendant  plead  non  detinet,  this  shall  not  be  regarded  as 
an  admission  of  the  taking  alleged  in  the  declaration  in  such  sense  as  to 
relieve  the  plaintiff  from  making  proof  of  the  detention. 

New  trial — evidence  insufficient  in  replevin.  In  replevin  in  the  cepii  and 
issue  Joined  upon  plea  of  non  detinet,  if  there  is  no  proof  of  the  taking 
or  of  demand  and  refusal,  or  of  equivalent  circumstances  to  show  deten- 
tion, the  evidence  is  not  sufficient  to  support  a  verdict  for  the  plainthf, 
and  a  new  trial  should  be  awarded. 

Appeal  from  District  Court,  Jefferson  County. 

At  the  trial  the  evidence  was,  in  substance,  as  follows : 

John  D.  Parmelee  testified  that  the  property  in  contro- 
versy was  a  small  portable  engine,  with  saw-mill  attached, 
circular  saw,  lath  saw  and  belting ;  in  the  fall  of  1867  it  was 
in  possession  of  Hendry ;  in  September  it  passed  into  the 
hands  of  plaintiff;  in  January,  1868,  it  was  sold  by  the 
sheriff,  and  passed  into  defendant's  hands ;  plaintiff  bought 
the  saw  which  was  there  in  January,  1868 ;  there  was  a  saw 
carriage,  made  partly  by  Hendry  and  completed  by  plain- 
tiff ;  plaintiff  set  up  the  mill  the  second  time ;  it  was  done 
in  January,  1868 ;  there  was  some  belting  bought  by  plain- 
tiff,  also  a  new  truck ;  I  hired  the  property  from  plaintiff 
in  December,  1867,  for  six  months ;  was  to  pay  $150  per 
month. 

James  S.  Danford  testified  that  the  mill  was  in  plaintiff's 
possession  in  September,  1867 ;  that  the  property  was  worth 
$1,000  in  January,  1868. 

The  plaintiff  introduced  a  letter  from  Paul,  the  defendant 
below,  to  the  witness  Parmelee,  in  which  the  latter  was 
notified  by  Paul  that  he  had  purchased  the  property  at  the 
sheriff's  sale  ;  that  the  property  had  been  sold  under  an 
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execution,  issued  out  of  the  probate  court  of  Park  county, 
in  favor  of  Alex.  Ray  &  Co.  and  against  the  Union  Mill  Com- 
pany, and  that  he  should  not  pay  rent  for  the  mill. 

The  defendant  offered  a  certified  copy  of  an  alias  execu- 
tion, issued  out  of  the  probate  court  of  Park  county,  with 
the  officer' s  return  thereon,  against  the  property  of  the  Union 
Mill  Company  and  in  favor  of  Alexander  Ray  and  William 
Shellinger,  also  a  transcript  of  the  judgment  in  the  same 
cause,  which  is  authenticated  by  the  clerk' s  certificate  in  the 
following  form :  "I  certify  that  the  preceding  is  a  true 
copy  of  the  docket  of  an  original  record  of  judgment  remain- 
ing on  the  files  of  this  office." 

The  defendant  also  offered  the  original  execution  and  the 
officer' s  return  thereon  in  the  same  cause ;  the  defendant  also 
offered  an  appeal  bond  in  the  same  cause,  all  of  which  were, 
upon  plaintiff's  objection,  excluded  by  the  court.  The 
defendant  also  offered  to  prove,  by  the  sheriff  of  Jefferson 
county,  that  he  sold  the  property  under  the  execution  before 
offered  in  evidence,  but  the  court  refused  to  receive  the  testi- 
mony. 

Mr.  J.  Maeshall  Paul,  pro  se. 

Mr.  S.  E.  Brown,  for  appellee. 

Wells,  J.  The  defendant  in  error  brought  replevin 
against  plaintiff  in  error,  and  declared  in  the  cepit;  defend- 
ant in  the  court  below  pleaded  nan  detinet  and  property  in 
himself ;  issue  was  joined  upon  these  pleas,  and  the  cause 
was  submitted  to  a  jury,  who  found  for  the  plaintiff  below 
upon  both  issues.  Upon  the  trial,  the  evidence  offered  by 
the  defendant  in  support  of  his  plea  of  property  was 
excluded,  and  we  think  properly  ;  there  was  also  evidence 
of  a  possession  by  the  plaintiff  of  the  goods  in  controversy 
at  some  time  prior  to  the  bringing  of  his  action  ;  the  finding 
of  the  jury  upon  the  second  issue  is  therefore  supported  by 
the  evidence. 

But  we  think  there  is  no  evidence  to  support  the  finding 
upon  the  plea  of  nan  detinet. 


[ 
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All  of  the  evidence  which  can,  in  any  way,  be  applied  to 
this  issue  is  entirely  consistent  with  the  supposition,  that 
the  defendant  derived  possession  of  the  goods  in  contro- 
versy (if  indeed  he  ever  had  possession  of  them)  by  a 
delivery ;  there  was  no  evidence  given  of  a  taking  by  the 
defendant,  or  of  a  demand  and  refusal  to  surrender  them, 
or  of  equivalent  circumstances. 

The  question  is,  therefore,  presented,  whether  in  this  form 
of  action  the  plea  of  non  detinet  presents  a  material  issue. 

In  this  territory  replevin  lies  '  c  whenever  any  goods  or 
chattels  have  been  wrongfully  distrained  or  otherwise  wrong- 
fully taken,  or  shall  be  wrongfully  detained."  According 
therefore  as  the  plaintiff  declares  in  the  cepit  or  in  the 
detinet)  either  the  taking  or  the  detention  is  the  gist  of  the 
action ;  but  we  think  that  the  plaintiff  must  establish  a 
detention  in  either  case,  if  put  in  issue,  for  the  words  of 
the  statute  above  quoted  are  manifestly  qualified  by  other 
words  which  follow  in  the  same  section,  whereby  it  is  pro- 
vided that,  in  the  cases  before  therein  specified,  "an action 
of  replevin  may  be  brought  for  the  recovery  of  such  goods 
and  chattels."  That  is  to  say,  the  action  of  replevin  in 
either  form  lies,  as  at  common  law,  only  for  the  recovery  of 
goods  in  specie  ;  and  a  mere  unlawful  taking,  not  followed 
by  a  detention,  will  not  suffice  to  maintain  it  It  follows, 
therefore,  that  the  detention  of  the  goods  is  a  material  fact 
necessary  in  either  form  of  the  action  to  maintain  the  plain- 
tiff 5s  case,  and  may  always  be  put  in  issue,  either  by  the 
plea  of  non  detinet,  or  perhaps  by  the  plea  of  nan  cepit, 
where  the  plaintiff  declares  in  the  cepit,  per  Rogers,  J.,  in 
MacEirdey  v.  McGregor,  3  Whart.  398,  or  we  think  by 
special  plea,  and  when  so  put  in  issue  the  plaintiff  may 
maintain  the  affirmative  by  a  mere  proof  of  the  taking, 
from  which  the  law  presumes  that  the  goods  continue  in 
the  defendant's  possession,  and  that  the  defendant  remains 
of  the  purpose  in  which  he  committed  the  wrong,  and 
intends  to  retain  them,  or  by  proof  of  demand  and  refusal 
before  action  brought,  or  by  proof  of  other  circumstances 
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warranting  the  inference  that  a  demand  would  hare  been 
unavailing.  Johnson  v.  Howe>  2  Gilm.  842. 
*  The  defendant,  on  the  other  hand,  may  maintain  the 
negative  of  the  issue  by  showing,  if  he  can,  that,  before 
suit  brought,  he  restored  the  goods  to  the  plaintiff's  posses- 
sion, or  that  the  goods  were  before  action  brought  destroyed 
by  the  act  of  God,  or  possibly  by  his  own  act,  for  it  cannot 
well  be  said  that  one  unlawfully  detains  that  which  is  not 
in  being. 

It  is  argued,  however,  that,  by  his  failure  to  traverse  the 
taking,  the  defendant  has  admitted  the  allegations  of  thb 
declaration  in  this  regard,  and  that  from  this  admission  a 
detention  may  as  properly  be  inferred  as  if  the  taking  had 
been  affirmatively  proven  upon  the  trial. 

But  we  cannot  subscribe  to  this  conclusion.    It  is  every 
day  practice  that  a  defendant  pleads  two  pleas,  one  admit- 
ting material  facts  denied  by  the  other :  e.  g.,  in  assumpsit, 
the  general  issue  and  payment,  or  accord  and  satisfaction ; 
in  trespass,  not  guilty  and  a  justification,  and  the  like  in 
other  cases  ;  yet  it  never  was  thought  that,  in  such  case,  the 
latter  plea  might  be  read  to  the  jury  to  establish  the  affirm- 
Oative  of  the  issue  under  the  former,  or  could  operate  against 
:the  defendant  in  any  way.    If  this  were  so,  manifestly  the 
affirmative  would  in  such  cases  rest  wholly  with  the  defend- 
ant, and  he,  it  might  well  oe  said,  would  be  entitled  to  begin 
and  conclude  to  the  jury,  which  was  never  seen. 

The  approved  doctrine  is,  that,  "  where  any  particular 
fact  is  affirmed  on  the  one  side  and  denied  on  the  other,  no 
previous  admission  in  the  pleadings  can  be  taken  as  evi- 
dence of  the  existence  or  non-existence  of  that  fact."  1 
Phill.  Ev.  (5th  Am.  ed.)  796  ;*  Aldebson,  B.,  in  Edmunds  vk 
Gores  j  2  Mees.  &  Wels.  642 ;  Cress  well,  J.,  in  Fearil  v. 
FUica,  7  M.  &  G.  513 ;  Kirk  v.  Neuell,  1  Term  R.  125 ; 
Harrington  v.  McNaughton^  5  Taunt.  232 ;  Whittaker  v. 
JPreeman,  1  Dev.  271. 

.  We  are  of  opinion,  therefore,    that  the  admission   of 
the  taking  cannot  be  received  to  supplement  the  defect,  iu 

the  plaintiff's  proofs  upon  the  issue  under  the  first  plea, 
Vol.  L— 41 
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and  because  there  is  no  evidence  to  support  the  finding  upon 
this  issue  the  judgment  of  the  district  court  must  be  re- 
versed with  costs  in  this  court  and  this  cause  remanded, 
with  directions  to  that  court  to  award  a  new  trial. 

Reversed. 


Roach  v.  Binder. 

Rbflbyih  in  dstinet — demand  and  refusal.  In  replevin  against  one  who  hat 
acquired  the  property  replevied  in  good  faith,  it  is  necessary  to  prove  a 
demand  before  suit  brought  or  something  equivalent  to  it. 

Bttdehcb — acts  and  declarations  of  plaintiff  not  admissible  in  his  favor.  An 
instruction  to  the  jury  that  a  demand  may  be  inferred  from  the  actions, 
conduct  and  conversation  of  the  parties  is  erroneous. 

Appeal/ram  District  Court,  Arapahoe  County. 
Mr.  Alfred  Sayre,  for  appellant 
Messrs.  Miller  &  Markham,  for  appellee. 

Hallett,  C.  J.  Replevin  before  a  justice  of  the  peace, 
to  recover  a  cow  and  calf,  thence  removed  to  the  district 
court  by  appeal.  The  calf  was  not  found,  and  appellee 
took  judgment  for  the  cow.  It  seems  that  the  animal 
strayed  from  appellee's  herd,  and  subsequently  appellant 
purchased  her  from  one  Rooney  who  had  possession  of  her, 
and  who  in  turn  had  purchased  her  from  some  other  person. 
As  appellant  acquired  the  animal  in  good  faith  by  purchase 
from  one  in  possession,  we  do  not  understand  that  he  can 
be  made  liable  in  replevin,  unless  upon  demand  before  suit 
or  something  equivalent  to  it.  Ingalls  v.  Bulklyy  13  HL 
316  ;  Clark  v.  Lewis,  36  id.  423,  is  not  opposed  to  this  view. 
In  that  case  the  purchase  was  made  at  a  sale  under  a  town 
ordinance,  and  the  purchaser  was  affected  with  notice  of 
the  illegality  of  the  proceeding. 

The  district  court  instructed  the  jury  that  a  demand  was 
necessary,  and  added :     "  The  jury  may  infer  a  demand  of 
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the  property  from  the  actions,  conduct  and  conversation  of 
{he  parties." 

In  so  far  as  this  comprehends  the  actions,  conduct  and 
conversation  of  the  appellee,  who  was  plaintiff  below,  which 
did  not  occur  in  the  presence  of  appellant,  it  is  of  course 
erroneous.  We  regret  that  the  evidence  of  demand  and 
refusal  is  not  clear  enough  to  authorize  us  to  overlook  this 
error,  but,  as  the  jury  may  have  been  misled  by  the  instruc- 
tion, the  judgment  of  the  district  court  must  be  reversed 
with  costs,  and  the  cause  remanded. 

Heversed. 
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Legislative  power — to  create  a  city .    Under  the  organic  act  the  legislative    dl^  79 
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legislative  assembly  has  no  power  to  confer  upon  a  justice  of  the  peace  *  |  so  400 
denomination  not  warranted  by  the  organic  act,  and,  in  so  far  as  the  char- 
ter of  the  City  of  Central  confers  upon  the  justice  of  the  peace  exercising 
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jurisdiction  under  the  ordinances  thereof,  the  name  of  police  magistrate,  it        1   323 
IS  VOiO.  20a  107 

Jurisdiction  of  justice  of  the  peace  under  ordinance*  of  city.  But,  notwith- 
standing the  attempt  of  the  legislative  assembly  to  confer  a  wrong  nam* 
upon  him,  the  justice  of  the  peace  has  jurisdiction  of  cases  arising  under 
the  ordinances  of  the  city. 

Ordinances  of  city — when  reasonable.  Where  authority  was  conferred  upon 
a  corporation  to  suppress  and  prohibit  the  sale  of  intoxicating  drinks,  as 
well  as  to  license  the  same,  an  ordinance  which  imposes  a  penalty  for  sell- 
ing such  drinks  without  license,  which  penalty  exceeds  that  fixed  by  the 
general  law  of  the  territory,  is  reasonable. 

Ihterest  of  MAGISTRATE  in  remit  of  suit  — what  will  disqualify.  Where  a 
citizen  of  a  municipality  is  elected  a  justice  of  the  peace,  according  to  the 
charter,  that  he  is,  in  virtue  of  his  citizenship,  entitled  to  share  in  the  pen- 
alties adjudged  against  the  accused,  is  no  objection  to  his  competency.  In 
such  case  the  provisions  of  the  charter  amount  to  an  express  declaration 
that  interest  shall  not  disqualify. 

Waiver  of  objection  b — on  appeal  from  justice  of  the  peace.  Section  46,  chap- 
ter  GO  of  the  Revised  Statutes,  407,  relating  to  proceedings  in  district  court 
on  appeal  from  justice  of  the  peace,  is  applicable  to  cases  arising  under 
the  ordinances  of  the  city  of  Central. 
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Objection  that  summons  was  returnable  on  tbe  day  it  was  issued,  cannot  be 
made  in  district  court. 

Nor  that  tbe  justice  of  the  peace  assumed  a  title  not  warranted  by  law. 

Nor  that  tbe  plaintiff's  demand  was  not  indorsed  on  tbe  summons. 

pHACTiCKin  action*  to  recover  penalty  under  city  ordinances.  Where  the  char- 
ter of  a  city  provides  that  to  recover  a  penalty,  fine  or  forfeiture,  prescribed 
by  ordinance,  it  shall  be  sufficient  to  declare  generally ,  in  debt,  it  is  not 

;      necessary  to  file  a  written  declaration  in  the  common-law  form. 

Pbactick  —  when  to  make  objection*.  Objections  to  the  competency  of  wit- 
nesses muBt  be  made  at  the  trial. 

Pleading  and  proof  —  as  to  time.    In  an  action  to  recover  a  penalty  for  sell- 
ing intoxicating  liquor  without  license,  evidence  may  be  introduced  of 
/■ales  made  anterior  to  the  earliest  day  named  in  the  complaint. 

Evidence  of  refusal  of  city  officers  to  issue  license.  In  such  action  the  defend- 
ant cannot  show  that  the  city  clerk  improperly  refused  to  issue  a  license 
to  him. 

Vebdict — in  an  action  of  debt  to  recover  a  penalty.  In  such  action  a  verdict 
of  guilty  is  substantially  responsive  to  the  issue. 

Judgment —  when  defendant  may  be  imprisoned.    Where  tbe  charter  provides 

r  that  if  the  defendant  has  no  property  whereof  the  judgment  can  be  col- 
lected, the  defendant  may  be  committed  to  jail,  it  is  error  to  enter  judg- 

,  ment  that  the  defendant  stand  committed  until  the  fine  and  coete  are  paid. 
In  such  case  execution  should  be  awarded,  and  if  no  property  can  be  found 
tbe  defendant  may  be  committed  to  jail. 

Appeal  from  District  Court,  Gilpin  County. 

Action  of  debt  upon  an  ordinance  of  the  city  of  Central, 
which  provides  that  if  any  person  shall  sell  or  give  away 
any  intoxicating  or  fermented  liquors  without  license,  in 
quantities  less  than  one  quart,  without  first  obtaining  a 
license  therefor,  he  shall  for  each  offense  forfeit  and  pay  to 
the  city  a  sum  of  not  less  than  $25,  nor  more  than  $50. 
'  This  ordinance  is  based  upon  section  20  of  the  charter 
<)f  the  city  (3  Sess.  245),  which  is  as  follows :  "To  license, 
restrain,  regulate,  prohibit,  and  suppress  tippling  houses, 
gambling  houses,  bawdy  houses,  and  other  disorderly 
houses,  and  the  selling  and  giving  away  of  any  intoxicating 
Or  malt  liquors  by  any  person  within  the  city,  except  by 
persons  duly  licensed." 

A  general  law  of  the  territory  authorized  the  county 
commissioners  in  each  county  to  license  the  sale  of  intoxi- 
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eating  liquors,  and  imposed  a  penalty  of  $20  for  the  viola- 
tion of  its  provisions. 

Mr.  Justice  Belford  dissented  from  so  much  of  this 
opinion  as  affirms  the  lawful  existence  and  powers  of  the 
person  styling  himself  police  judge,  before  whom  these 
proceedings  were  instituted. 

Mr.  I.  N.  Wilcoxen  and  Mr.  S.  B.  Hahn,  for  appellant. 

Mr.  L.  C.  Rockwell,  for  appellee. 

Wells,  J.  The  errors  assigned  in  this  case  question, 
first,  the  existence  of  the  corporation  which  was  plaintiff 
below  ;  second,  the  reasonableness  and  validity  of  the 
ordinance  under  which  the  conviction  was  had ;  third,  the 
existence  and  powers  of  the  functionary  before  whom  the 
process  was  instituted ;  fourth,  the  regularity  of  the  pro- 
ceedings. 

We  have  examined  the  multitude  of  questions  urged  in 
this  case,  with  the  careful  consideration  to  which  the  elab- 
orate diligence  of  counsel  entitles  thetai. 

As  to  the  first  question :  It  is  solemnly  argued  that  the 
legislature  of  this  territory  have  no  authority  to  create 
municipal  corporations,  for  that  congress,  not  having  such 
power,  could  not  confer  it  upon  the  legislature  of  the  ter- 
ritory, which  is  its  mere  creature. 

But  upon  what  ground  of  reason  can  it  be  said  that  con- 
gress has  not  such  authority  ? 

Whether  it  be  referred  to  an  express  constitutional  grant 
or  to  necessity  arising  out  of  its  sovereignty  and  pro- 
prietorship, we  think  it  c&n  scarcely,  at  this  day,  be  doubted 
that  the  authority  of  congress  to  govern  the  territories  is 
absolute  and  supreme. 

It  may  be  that  the  inhibition  against  laws  prohibiting  the 
free  exercise  of  religion,  or  abridging  the  freedom  of  this 
press,  against  the  taking  of  private  property  without  com- 
pensation, and  the  other  express  restraints  imposed  by  the 
constitution,  extend  as  has  been  contended,  proprio  vigore, 
to  the  territories,  but  beyond  these,  the  power  of  congress 
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to  govern  in  the  territories  by  such  means  and  agencies  as 
in  its  wisdom  it  may  select,  is  indisputable. 

They  might  themselves  enact  laws  operating  directly  in 
the  territory,  or  appoint  a  governor'  and  judges  invested 
with  legislative  powers,  both  of  which  were  done  in  the 
north-west  territory. 

Or  they  might  enact,  that  all  authority,  whatever,  should 
be  invested  in  such  person  or  persons  as  the  president  might 
appoint ;  this  was  done  in  the  case  of  Florida. 

Or  they  might  provide  for  a  legislature  to  be  appointed 
by  the  president,  as  was  done,  in  the  first  instance,  for  the 
Territory  of  Louisiana.  \ 

Or  they  might,  we  conceive,  organize  each  community  in 
any  or  all  of  the  territories  into  a  municipality,  with  power 
of  local  self-government. 

The  whole  of  this  authority,  so  far  as  concerns  the  local 
affairs  of  the  citizens,  and  within  the  restrictions  contained 
in  the  organic  act,  congress  has  conferred  upon  the  legisla- 
tive assembly  of  this  territory,  subject  at  all  times  to  a 
revocation  of  the  grant  in  its  own  pleasure,  and  subject,  in 
its  exercise,  to  a  conformity  with  the  constitution  and  the 
acts  of  congress,  including  the  organic  act. 

Within  these  restrictions  and  limitations,  and  subject  to 
the  power  of  revocation  in  congress,  the  legislature  of  this 
territory  may  do  whatever  congress  might  do,  if  assuming 
to  govern  by  its  own  enactments. 

It  is  said,  that,  admitting  the  power  of  congress,  the  legis- 
lative authority  of  the  territory  rests  upon  other  grounds ; 
and  being  a  mere  delegated  authority  cannot,  itself,  be  the 
subject  of  a  delegation. 

But  the  authority  of  every  State  legislature  is  also  a 
derivative  and  delegated  authority,  and  the  maxim  here 
relied  upon  has  always,  in  a  proper  case,  been  held  to  avoid 
their  enactments  when  in  conflict  with  its  principle ;  never- 
theless it  may  safely  be  assumed,  that  in  no  State  of  th$ 
Union  was  there  ever  an  express  constitutional  provision 
authorizing  the  erection  of  municipal  corporations,  nor 
probably  is  there  any  State  in  which  the  legislative  au- 
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thority  has  not,  from  the  earliest  periods,  assumed  and 
exercised  the  power  now  brought  in  question.  In  no  case 
to  which  we  have  been  referred  have  the  courts  denied  its 
existence ;  and,  on  the  contrary,  in  numerous  cases  and  by 
the  most  respectable  courts,  it  has  been  expressly  affirmed. 

And,  if  we  shall  now  declare,  that  in  this  territory  the 
power  does  not  exist,  it  will  be  to  destroy  and  prohibit 
within  our  borders  all  these  local  municipalities  and  minia- 
ture republics,  which  are  the  very  womb  and  nursery  of 
our  free  institutions. 

The  reasonableness  of  the  ordinance  under  which  appel- 
lant was  prosecuted  is  denied,  upon  the  ground  that  it 
imposes  a  penalty  greater  than  that  provided  by  the  law  of 
the  territory. 

But  when  we  consider,  that,  by  the  express  words  of  the 
statute,  this  corporation  is  authorized  not  only  to  license, 
but  to  suppress  and  prohibit  the  sale  of  intoxicating  liquors, 
which  the  legislature  has  not  attempted  to  do,  how  can  it 
reasonably  be  said,  that  the  general  law  is,  in  any  respect, 
the  measure  of  the  powers  of  the  corporation !  In  no  one 
of  the  cases  relied  upon  by  counsel  has  this  beep  decided. 

In  Austin  v.  Murray,  16  Pick,  121,  the  by-law  was  held 
void  because  not  warranted  by  the  charter,  while  the  amount 
of  the  penalty  did  not  come  in  question. 

In  Mayor  of  New  York  v.  Nichols,  4  Hill,  209,  the  ordi- 
nance in  question  prohibited  any  sale  of  hay  without-  hav- 
ing the  same  inspected  and  weighed ;  the  court  held  it  to 
be  void  as  against  the  provisions  of  the  general  statute, 
which  expressly  provided  that  hay  pressed  and  put  up  in 
a  particular  manner  might  be  sold  "  by  any  standard  weight 
which  shall  be  agreed  upon  between  the  buyer  and  seller." 

In  The  City  of  Boston  v.  Shaw,  1  Mete.  130,  the  only 
question  was,  whether  the  method  prescribed  by  the  ordi- 
nance for  the  apportionment  of  the  expenses  of  sewerage 
among  property  owners  was  or  was  not  a  reasonable  one. 

In  Dunham  v.  Robertson,  5  Cow.  462,  the  charter  author- 
ised the  village  to  make  such  prudential  by-laws  as  they  may 
from  time  to  time  deem  meet    *    *    *    relative  to  taverns, 
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gin  shops  and  hucksters'  shops  in  said  village  *  *  * 
provided,  always,  that  such  by-laws  be  not  contrary  to,  or 
inconsistent  with,  the  law  of  this  State.  The  by-law  pro- 
vided that  hucksters  should  be  licensed,  and  that  every 
person  keeping  a  huckster's  shop  without  license  should 
pay  a  penalty  named.  The  court  held  the  ordinance  void, 
as  in  restraint  of  a  trade  upon  which  no  restriction  was 
apparently  necessary. 

By-laws,  the  court  say,  must  accord  with  the  laws  of  the 
State  and  the  general  principles  of  law ;  and  by  this  we 
understand  that  the  by-law  must  not  countervail  any  ex- 
press provision  of  the  statute  or  the  recognized  principles 
of  common  law ;  not  that  necessarily  the  corporation  may 
not  go  further  in  legislating  for  their  own  members  than 
the  legislation  of  the  State  upon  like  subjects. 

If  we  admit  the  rule  contended  for,  we  practically  nullify 
a  very  large  part  of  the  provisions  of  this  charter.  Here  is 
an  express  authority  given  to  suppress  tippling  houses  and 
to  do  many  other  things  that  no  law  of  the  territory  has  yet 
assumed  to  do,  and  if  the  penaltyrecovered  in  this  case  was 
unauthorized,  then,  for  the  same  reason,  every  attempt  of 
the  corporation  to  exercise  the  numerous  special  powers 
contained  in  the  charter  relating  to  subjects,  upon  which 
the  legislature  has  not  prescribed  a  rule,  must  be  forever 
ineffectual. 

The  cases  of  City  of  Pekin  v.  Smelzel,  21  111.  465 ;  CUy 
qf  Burlington  v.  Keller,  17  Iowa,  369 ;  S.  C,  18  id.,  ara 
directly  in  point,  and,  we  think,  directly  against  the  posi- 
tion assumed  by  counsel  for  the  appellant. 

As  to  whether  there  is  such  an  officer  as  the  one  before 
whom  this  prosecution  was  instituted,  it  will  be  observed 
that  the  officer  subscribes  himself  in  the  process  police 
magistrate.  It  is  said  that  by  the  organic  act  of  the  terrir 
tory  no  snch  officer  is  recognized,  but  that  all  judicial  power 
is  vested  in  the  supreme  court,  district  courts,  probate  courts 
and  justices  of  the  peace. 

•,  By  the  charter  of  this  corporation  it  is  provided  that  at 
the  first  election  there  shall  be  elected,  among  other  officers, 
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"one  justice  of  the  peace,  to  be  denominated  police  judge 
for  the  city  of  Central,  »  *  *  and  on  the  first  Mon- 
day of  April,  in  every  second  year,  one  police  judge,"  and 
in  another  section,  that  "the  police  judge  shall  have  juris- 
diction in  all  cases  of  violation  of  the  city  ordinances,  and 
shall  have  the  same  jurisdiction  in  all  civil  and  criminal 
proceedings  as  is  now,  or  hereafter  shall  be,  conferred  upon 
other  justices  of  the  peace  of  this  territory,  and  in  all  courts 
of  this  territory,  said  police  magistrate  shall  be  held  to  be  a 
Justice  of  the  peace." 

In  other  portions  of  the  charter,  as  well  as  in  the  section 
just  quoted,  the  officer  is  termed,  as  will  be  observed,  indis- 
criminately, a  police  judge  and  police  magistrate. 

The  majority  of  the  court  think  that  so  much  of  the  char- 
ter as  confers  or  authorizes  the  power  to  assume  a  denomi- 
nation not  warranted  by  the  organic  act  may  well  be  held 
void ;  but,  in  determining  whether  the  office  exists  or  not, 
we  are  inclined  to  the  opinion,  that  we  ought  to  look  rather 
to  the  substance  of  the  powers  conferred  upon  the  incumb- 
ment,  than  to  the  name  by  which  he  is  designated ;  guided 
by  this  principle,  we  have  no  difficulty  in  concluding  that 
the  officer  designated  by  the  charter  police  justice  or  police 
magistrate  lawfully  possessed  the  powers  which  he  assumed 
in  this  proceeding. 

Whether  in  the  exercise  of  this  power  he  is  not  required 
to  act  as,  and  assume  to  be,  a  justice  of  the  peace,  and  to 
disregard  the  unwarranted  title  with  which  the  legislature 
have  invested  him,  is  a  question  which,  in  the  view  we  take 
of  this  case,  it  is  not  necessary  for  us  to  determine. 

It  is  said,  that  the  police  judge,  being  entitled  to  partici- 
pate in  the  penalties  adjudged  against  the  defendant,  was 
interested  in  the  event  of  the  prosecution,  and  was  therefore 
incompetent  to  give  judgment,  or  issue  process,  or  entertain 
the  proceeding  in  any  stage.  The  argument  assumes  (what 
is  not  shown  in  the  record)  that  the  magistrate  was  a  citizen 
of  this  municipality,  and  this  we  think  it  is  fair  to  assume, 
and  perhaps  the  necessary  conclusion  from  the  fact  of  his 

incumbency  in  the  office : .  for  the  charter  clearly  contem- 
Vol.  L— 42 
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plates  that  all  officials  therein  provided  for  should  be 
elected  by  the  qualified  voters  of  the  city  from  among  their 
own  number ;  but  if  we  are  correct  in  this,  then  the  provis- 
ions which  confer  jurisdiction  upon  the  police  judge,  in 
causes  arising  under  the  charter  and  ordinances,  is  equiva- 
lent to  an  express  declaration  that  his  interest  in  the  penal- 
ties shall  not  disqualify. 

The  objections  as  to  the  existence  and  competency  of  the 
officer  are  thereupon  overruled. 

As  to  the  manner  of  the  proceedings  it  is  objected  that  the 
summons  was  made  returnable  on  the  day  of  its  issuance. 
If  in  this  proceeding  the  justice  was  bound  to  observe 
the  rule  prescribed  by  the  general  law,  upon  which  we 
express  no  opinion,  the  judgment  might  for  this  reason 
have  been  set  aside  upon  certiorari  brought,  or  the  defendant 
might  have  disregarded  the  judgment  and  brought  his 
action  against  the  justice  if  he  issued  execution  thereon. 

But,  by  appealing  from  the  judgment  of  the  justice,  he 
has,  we  think,  waived  all  irregularities  in  the  process  by 
which  he  was  brought  into  that  court. 

The  statute  declares  that  no  exception  shall  be  taken  to 
the  form  or  service  of  the  summons  issued  by  the  justice 
of  the  peace,  nor  to  any  of  the  proceedings  before  him,  but 
the  court  shall  hear  and  determine  the  cause  in  a  summary 
way,  without  pleadings  in  writing,  and  nothing  can  be 
clearer,  we  think,  than  that  the  intention  of  the  legislature 
was  to  require  a  trial  upon  the  merits,  without  objections 
to  any  of  the  proceedings  before  the  justice. 

We  do  not  feel  called  upon  to  reconcile  with  this  statute 
what  is  said  by  the  supreme  court  of  Illinois.  County  Com- 
mis  si  oners,  etc.  v.  Robertson,  5  Gilm.  563;  Adams  v. 
Miller,  12  HI.  27 ;  Walsen  v.  NetOeUm,  13  id.  62. 

It  is  sufficient  to  say  that  the  construction  we  have  given 
the  statute  appears  to  us  the  true  one,  and  we  are  supported 
by  the  later  cases  of  fkoingley  v.  Haynes,  22  HI.  216,  and 
Ohio  and  Mississippi  Railroad  Company  v.  McCutchin, 
27  id.  9. 

It  is  urged  that  the  provisions  of  the  justices'  act  were 
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intended  to  apply  only  to  civil  causes,  and  that  this  prosecu- 
tion is  a  criminal  one  ;  and  the  case  of  Edwards  v.  Vander- 
marck,  13  HI.  633,  is  referred  to ;  bnt  we  are  not  prepared 
to  admit  that  this  is  not  a  civil  case  in  such  sort  that  an 
appeal  might  not  lie  even  though  not  allowed  by  the  charter ; 
and  by  that  section  of  the  charter  which  allows  the  appeal, 
it  is  expressly  declared  that  appeals  "shall  be  granted  in 
the  same  manner  and  with  like  effect  as  appeals  are  taken 
from  and  granted  by  justices  of  the  peace,  under  the  laws 
of  this  territory.' ' 

This  disposes  of  the  objection,  that  the  process  was  signed 
with  a  title  which  the  officer  had  no  right  to  assume,  and 
that  no  demand  was  indorsed  thereon ;  as  to  this  latter  the 
statute  has  been  held  to  be  directory  merely,  and  a  failure 
to  comply  with  it  immaterial.  Eatoii  v.  GraJiam,  11  111. 
620. 

As  to  the  complaint,  the  charter  provides  that  "  it  shall 
be  lawful  to  declare  generally  in  debt  for  such  penalty,  fine 
or  forfeiture,  stating  the  clause  of  this  act,  or  the  by-laws 
or  ordinance,  etc.,  and  to  give  the  special  matter  in 
evidence." 

It  is  argued  that  under  this  provision  the  city  attorney 
should  be  required  to  file  a  declaration,  as  in  the  common- 
law  action  of  debt ;  but  we  think  the  statement,  account  or 
complaint  which  was  filed  in  this  cause,  indefinite  and 
informal  as  it  is,  must  be  regarded  as  a  compliance  with  the 
intention  of  the  legislature.  We  cannot  believe  that  the 
legislature  intended  to  introduce  into  a  court  not  of  record, 
and  in  this  class  of  proceedings,  which,  in  many  instances, 
must  be  summary  in  their  nature  or  else  altogether  ineffec- 
tual, the  subtleties  of  the  common-law  action  of  debt,  with 
the  delays  incident  to  it.  Having  reference  to  the  subject- 
matter  to  which  this  legislation  is  applied,  we  think  the 
language  may  well  receive  a  construction  less  restricted 
than  in  another  case  we  might  be  compelled  to  adopt. 

As  for  the  objection;  that  inhabitants  of  the  city  were 
permitted  to  testify  on  behalf  of  the  prosecution,  it  is  a 
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sufficient  answer  to  say  that  no  objection  to  their  com- 
petency was  made  upon  the  trial. 

It  is  further  urged  that  the  prosecution  upon  the  trial 
were  permitted  to  put  in  evidence  of  sales  by  the  plaintiff, 
anterior  to  the  earliest  day  named  in  the  complaint  The 
cases  from  Massachusetts,  which  were  cited  in  support  of 
this  objection,  are  not  in  accord  with  the  authorities  else- 
where, and  we  are  not  satisfied  with  the  reasons  upon  which 
that  court  proceeds. 

As  for  the  objection  that  the  absence  of  the  license  to  the 
plaintiff  was  not  established,  we  think  that  if  the  burden  of 
proof,  as  to  this,  rested  in  the  first  instance  upon  the  prose- 
cution, upon  which  we  express  no  opinion,  sufficient  was 
shown  to  devolve  upon  the  defendant  the  duty  of  establish- 
ing the  fact  of  his  license,  if  he  had  one.  It  was  proved 
that  by  the  ordinance  of  the  city,  the  city  clerk  was  required 
to  keep  a  register  of  all  licenses  issued  by  him ;  that  register 
was  produced,  and  the  clerk  testified,  as  we  understand 
him,  though  his  testimony  was  conflicting,  that  no  license 
had  in  fact  been  issued  to  the  defendant  for  the  period  in 
which  the  alleged  unlawful  sales  were  made.  The  jury 
were  the  proper  judges  of  the  effect  to  be  given  to  the 
whole  testimony,  and  they  have  found  that  the  defendant 
had  no  license. 

On  the  trial  the  defendant  offered  to  show  that,  before  the 
sales  charged,  he  had  applied  to  the  mayor  for  license  to 
sell  intoxicating  liquors,  and  that  his  application  was  ap- 
proved;  that  thereupon  he  had.  made  application  to  the 
clerk  of  the  city  to  issue  the  license,  and  made  tender  in 
gold  coin  of  the  proper  license  fee,  but  that  the  clerk  refused 
him  such  license. 

This  evidence,  it  is  assigned  for  error,  the  court  below 
excluded. 

We  think  the  ruling  of  the  district  court  was  correct. 

If  the  clerk  refused  to  issue  the  license  where  the  defend- 
ant was  entitled  to  it,  the  remedy  was  by  mandamus  to 
compel  the  clerk  to  perform  his  duty,  or  by  action  on  the 
case  for  the  wrongful  refusal. 
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It  cannot  be  said  that  this  was  the  act  or  default  of  the 
corporation,  for  the  clerk,  if  the  agent  of  the  corporation  in 
any  sense,  was  so  only  within  the  limit  of  his  duty.  If  he 
refused  to  issue  the  license,  where  he  was  bound  by  law  to 
issue,  it  was  of  his  own  wrong,  and  the  defendant  must 
seek  his  remedy  against  him  alone. 

The  verdict  seems  to  us  to  be  substantially  responsive  to 
the  issue.  Although  the  proceeding  is  in  form  of  an  action 
of  debt,  the  real  question  in  issue  was,  whether  the  defend- 
ant had  been  guilty  of  a  violation  of  the  ordinance,  and  this 
issue  is  certainly  settled  by  the  verdict  of  guilty.  The  only 
oth?r  finding  which,  upon  any  principle,  could  have  been 
made,  is  the  common-law  verdict,  in  the  action  of  debt, 
that  "  the  defendant  doth  owe  the  said  plaintiff  the  said  sum 
of,  etc.,  above  demanded,"  but  it  cannot  be  said  that  there 
is  any  specific  debt  or  sum  certain  sought  or  demanded 
in  such  prosecution  as  this :  the  fine  to  be  imposed,  which 
is  the  only  thing  recovered,  might  be  greater  or  less  within 
certain  limits,  and  in  the  absence  of  any  regulation  by  ordi- 
nance, it  appears  to  us  that  the  jury  could  have  nothing  to 
do  with  fixing  the  amount  of  this  fine. 

No  such  regulation  is  shown  by  the  record,  and  ve 
express  no  opinion  as  to  its  effect  if  it  were  shown. 

The  proceedings  were,  therefore,  we  think,  sufficiently 
regular  in  these  respects. 

But  in  the  entry  of  the  judgment  the  court  clearly  erred. 

The  charter  warrants  a  commitment  of  the  accused  in 
prosecutions  of  this  sort  only  when  he  has  no  real  or  per- 
sonal estate  which  can  be  taken  to  satisfy  the  judgment, 
and  the  district  court  in  this  case  ordered  that  the  defendant 
stand  committed  until  the  payment  of  the  fine  and  costs, 
without  reference  to  whether  he  had  property  liable  to  exe- 
cution or  not. 

For  this  error  the  judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the  district  court  to 
enter  judgment  upon  the  verdict,  and  to  award  execution 
thereon  to  the  sheriff  of  Gilpin  county,  and  to  further  order 
that  in  case  estate  of  the  defendant  sufficient  to  satisfy  the 
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judgment  and  costs  be  not  found,  execution  issue  against 
the  body  of  the  defendant,  and  that  thereon  the  defendant 
be  committed  to  the  common  Jul  of  Gilpin  county,  there  to 
be  confined,  until  at  the  rate  of  one  day's  confinement,  for 
each  dollar  of  the  said  fine  and  costs,  the  judgment  be  fully 
satisfied,  such  imprisonment  not  to  exceed,  however,  the 
term  of  six  months. 
The  judgment  is  reversed,  with  costs,  in  this  court. 

Reversed. 


Mills  et  ux.  v.  Angela. 

Habrhed  woman  —  may  defend  actions.  A  married  woman  is  under  no 
disability  in  respect  to  the  time  or  manner  of  making  her  defense  to  an 
action  brought  against  her. 

Practice  —  defense  must  be  interposed  at  earliest  opportunity.  An  objection 
which  was  not  made  in  the  court  below  will  not  be  considered  in  this 
court. 

Dkm  urbbb  to  bill  ik  chancery  —  does  not  read*  defects  not  apparent  t»  (As 
bill.  In  a  bill  against  husband  and  wife  to  foreclose  a  mortgage,  it  was 
averred  that  the  defendants  made,  executed,  acknowledged  and  delivered 
the  mortgage  to  complainant.  No  copy  of  the  mortgage  was  attached 
*  to  the  bill.  Objections  to  the  sufficiency  of  the  certificate  of  acknowledg- 
ment appended  to  the  mortgage  were  not  raised  by  demurrrer  to  the  bill. 

Practice  —  bill  to  foreclose  need  not  be  put  in  under  oath.  A  bill  to  foreclose 
a  mortgage  need  not  be  put  in  under  oath.  The  signature  of  counsel  is  a 
sufficient  authentication. 

Appeal  from  District  Court,  Clear  Creek  County. 

Mr.  Justice  Wells,  having  been  of  counsel,  did  not  par- 
ticipate in  the  decision  of  this  cause. 

Mr.  R.  S.  Morrison  and  Mr.  Hugh  Butler,  for 
appellants. 

Mr.  H.  B.  Hunt,  for  appellee. 

Hallett,  C.  J.  This  was  a  bill  toforeclose  a  mortgage 
to  which  appellants  demurred,  and  the  demurrer  was  over- 
ruled.   No  other  defense  being  made,  the  bill  was  taken 
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pro  coqfetso.  The  argument  at  the  bar  was  mainly  directed 
to  the  certificate  of  acknowledgment  attached  to  the  mort- 
gage, which  is  said  to  be  insufficient  as  to  Emiline,  one  of 
the  appellants.  If,  however,  it  shall  appear  that  this  ques- 
tion was  not  presented  in  the  court  below,  upon  what 
ground  may  appellants  base  their  claim  to  be  heard  in  this 
court? 

Generally  a  party  must  seek  the  earliest  opportunity  to 
make  his  defense,  and  if  he  does  not  do  so,  the  law  will 
presume  that  he  has  none.  This  salutary  rule  ought  not  to 
be  disregarded  unless  the  case  is  exceptional,  and  we  do 
not  see  that  the  coverture  of  Mrs.  Mills  makes  this  one  so. 
A  married  woman  is  under  no  disability  in  respect  to  the 
time  or  manner  of  putting  in  her  defense  to  an  action 
brought  against  her.  In  the  absence  of  statutory  regula- 
tion, the  husband  must  be  joined  with  her  as  a  defendant, 
but  this  was  doubtless  for  his  protection  as  well  as  hers, 
and  did  not  interfere  with  her  defense.  1  Daniell's  Ch.  Pr. 
140. 

But  our  statute  admits  a  married  woman  to  the  courts 
upon  the  same  terms  as  if  she  were  sole,  and  for  this  reason, 
if  for  no  other,  she  cannot  claim  indulgence  on  the  ground 
of  coverture.  She  is  not  like  an  infant,  who  is  incapable 
of  acting  for  himself,  and  is  compelled  to  rely  upon  a  guar- 
dian ad  litem,  who  may  be  careless  or  unfaithful.  The  law 
clothes  her  with  power  to  manage  her  own  affairs,  and  she 
ought  to  accept  the  responsibility  which  attends  upon  free 
agency.  If  the  sufficiency  of  the  certificate  of  acknowledg- 
ment was  denied  in  the  court  below,  it  must  have  been  by 
the  demurrer,  for  appellants  made  no  other  appearance  in 
that  court.  The  certificate  is  not  in  terms  referred  to  in  the 
demurrer,  and  the  defect  of  which  complaint  is  made  does 
not  appear  in  the  bill.  It  is  alleged  that  "  appellants  made, 
executed,  acknowledged  and  delivered  to  the  complainant 
their  mortgage  deed  of  conveyance,"  and  although  it  is 
stated  that  a  copy  of  the  mortgage  is  attached  to  the  bill,  no 
such  copy  appears  in  the  record.  Granting  that  every  matter 
appealing  in  the  bill  was  questioned  ore  tenus  upon  the  argu- 
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merit  of  the  demurrer  the  certificate  of  acknowledgment 
was  not  reached.  That  the  allegation  in  the  bill  of  the  exe- 
cution of  the  instrument  was  sufficient  upon  demurrer,  see 
Moore  et  ux.  v.  Titman,  33  111.  364.  In  this  case,  a  copy  of 
the  mortgage  was  attached  to  the  bill,  and  the  court  exam- 
ined the  certificate  of  acknowledgment,  but  they,  at  the 
same  time,  declare  that  the  sufficiency  of  the  acknowledg- 
ment could  not  be  questioned  after  default  in  answering. 
In  the  case  at  bar  there  was  no  exhibit  attached  to  the  bill, 
and  therefore  no  question  as  to  the  propriety  of  examining 
a  copy  of  a  mortgage  accompanying  a  bill  upon  demurrer 
to  the  bill,  or  otherwise,  for  the  purpose  of  ascertaining 
whether  the  proof  supports  the  allegation.  In  demurring 
to  the  bill,  appellants  admitted  the  averment  of  the  acknowl- 
edgment of  the  mortgage  to  be  true,  and  they  did  not  after- 
ward deny  that  averment.  The  master's  report,  which  con- 
tained the  mortgage,  passed  unchallenged,  and  appellants 
have  come  here  in  search  of  relief,  for  which  they  should 
have  asked  in  the  court  below.  He  I  gar  d  v.  McNeU^  38 
111.  401. 

These  remarks  apply  also  to  the  objection  respecting 
appellee' s  name,  concerning  which,  as  well  as  the  certificate 
of  acknowledgment,  appellants  were  wholly  indifferent  in 
the  district  court. 

As  to  the  fourth  assignment  of  error,  we  are  not  acquainted 
with  any  rule  which  requires  a  bill  for  foreclosure  to  be  put 
in  under  oath,  or  signed  by  the  complainant.  The  signa- 
ture of  counsel  appears  to  furnish  sufficient  authentication. 
Story's  Eq.  PL,  §  47. 

The  decree  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 
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"l   flg  Tbubt — town  site  —  under  legislative  control.    Under  the  act  of  congress  of 
■19  ***  May  28, 1844  (5  Stat,  at  Large,  667),  and  the  amendatory  act  of  May  28, 

1864  (18  Stat,  at  Large,  94),  the  execution  of  the  trust  is  under  the  sole 

and  exclusive  direction  of  the  legislative  assembly. 
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TKUirr — towk  bits — who  are  beneficiaries.  Portions  of  the  town  rite  of 
Denver,  not  subject  to  individual  claim,  are  held' by  the  trustee  for  the  use 
and  benefit  of  the  community  at  large* 

Trust — unauthorized  sale  by  trustee.    A  sale  by  the  trustee  of  any  portion  of 
the  town  site  of  Denver,  not  according  to  the  rules  and  regulations  pre- 
scribed by  the  legislative  assembly,  is  wholly  unwarranted  and  absolutely 
▼old. 

Tbust — duty  of  trustee.  In  the  absence  of  authority  to  sell  any  portion  of 
the  town  site  of  Denver,  it  was  the  duty  of  the  trustee  to  await  the  action 
of  the  legislative  assembly. 

Statute  —  repugnant  to  acts  of  congress.  Section  6  of  the  act  of  the  assembly 
of  1866  (5  Sees.  88),  by  which  unclaimed  lota  were  granted  to  the  city  of 
Denver  for  the  use  of  common  schools,  is  repugnant  to  the  acta  of  congress 
relating  thereto  and  therefore  void. 

Trust  —  abuse  by  trustee  —  who  may  bring  suit.  The  city  of  Denver,  in  its 
corporate  capacity,  may  institute  and  maintain  suits  to  set  aside  sales  of 
unclaimed  lots  made  by  the  trustee  of  the  town  site  of  Denver,  without 
authority  of  law,  and  may  keep  watch  over  the  property  until  the  legisla- 
ture shall  authorize  the  sale  thereof. 

Trust — town  site  —  disposition  of  estate.  The  legislative  assembly  has  power 
to  direct  the  sale  of  unclaimed  lots  in  the  city  of  Denver,  and  may  apply 
the  proceeds  of  such  sales  to  the  erection  of  public  buildings  for  the  use  of 
the  city,  or  for  the  support  of  its  public  schools,  or  any  other  general 
purpose  that  will  conduce  to  the  interests  of  the  community. 

Bill  is  chancery  —  multifarious.  Several  plaintiffs  cannot  demand  by  one 
bill  several  matters  perfectly  distinct  and  unconnected  against  one 
defendant,  nor  can  one  plaintiff  demand  several  matters  of  different  nature 
against  several  defendants. 

A  bOl  to  set  aside  and  cancel  several  conveyances  alleged  to  have  been  fraudu- 
lently made  to  different  parties  at  several  times  by  the  trustee  of  the 
town  site  of  Denver,  is  multifarious  and  cannot  be  maintained. 

Appeal  from  District  Court,  Arapahoe  County. 

The  bill  was  filed  by  the  city  of  Denver,  as  trustee  for  the 
use  of  common  schools,  against  Omer  0.  Kent,  probate  judge, 
and  a  large  number  of  persons,  who,  it  was  alleged,  had 
obtained  title  to  lots  in  the  city  of  Denver.  The  several 
acts  of  congress  and  of  the  legislative  assembly,  relating  to 
the  matter  of  town  sites,  were  referred  to  in  the  bill.  It  was 
alleged  that  James  Hall  was  probate  judge  of  the  county  of 
Arapahoe  when  the  act  of  congress  of  1864  was  passed,  and 
that  he  entered  the  lands  mentioned  in  that  act  with  the 

♦Appeal  of  D.  B.  Cash  et  aL,  6  Michigan  B.  19& 
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funds  of  the  city  and  obtained  title  to  the  same ;  that  the 
trust  was  not  fully  executed  by  him ;  that  he  was  succeeded 
by  Omer  O.  Kent,  who  proceeded  in  the  execution  of  the 
trust  until  his  term  of  office  expired  in  September,  1867; 
that  Jacob  Downing  then  succeeded  to  the  office  and  re- 
mained in  office  until  the  bill  was  filed  in  September,  1868; 
that  about  seven  hundred  and  thirty -five  lots  have  been 
wrongfully  conveyed  to  persons  having  no  right  to  the  same ; 
that  these  lots  belonged  to  the  city  as  trustee  for  common 
schools ;  that  the  probate  court  combined  and  confederated 
with  the  persons  to  whom  such  lots  had  been  conveyed,  to 
defraud  the  city  and  the  common  school  fund  of  the  pro- 
ceeds of  such  lots ;  that  many  persons  named  as  grantees 
in  the  conveyances  made  by  the  probate  judge  have  no  ex- 
istence, and  that  such  conveyances  were  made  with  intent 
to  defraud  the  city  and  the  common  school  fund. 

Numerous  conveyances  alleged  to  have  been  fraudulently 
made  were  described  in  the  bill.  It  was  also  alleged  that  a 
large  number  of  lots,  within  the  tract  of  land  mentioned  in 
the  act  of  congress,  had  not  been  conveyed,  and  that  the  city 
of  Denver  was  entitled  to  the  same  for  the  use  and  benefit 
of  common  schools ;  the  prayer  of  the  bill  was  that  the 
several  conveyances,  made  by  the  probate  jndge  in  fraud  of 
the  several  acts  of  congress  and  of  the  legislative  assembly, 
be  declared  void,  and  that  the  title  of  the  city  of  Denver  be 
perfected  ;  that  the  probate  jndge  be  directed  to  convey  to 
the  city  all  lots  so  wrongfully  disposed  of,  and  all  lots  to 
which  the  city  was  entitled  under  the  said  acts,  etc. 

The  bill  was  taken  as  confessed  by  some  of  the  defendants 
and  other  defendants  demurred.  The  district  court  sus- 
tained the  demurrers  and  dismissed  the  bill. 

Mr.  Alfred  Saybe,  for  appellant 
Messrs.  Charles  &  Elbert,  for  appellees. 
Mr.  Justice  Wells  dissented. 

Belford,  J.  The  bill  in  this  case  was  filed  by  the  city 
of  Denver,  as  trustee  for  the  use  of  the  common  schools, 
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etc.,  against  Omer  0.  Kent  and  others,  to  set  aside  and  can- 
cel a  large  number  of  deeds  made  by  different  probate 
judges  to  various  persons.  Separate  demurrers  were  filed, 
assigning  as  grounds  of  demurrer : 

First,  that  the  complainant  had  no  right  to  maintain  the 
suit;  and  secondly,  that  the  bill  was  multifarious.  The 
demurrers  were  sustained,  and  this  action  of  the  court  con- 
stitutes the  error  complained  of. 

The  bill  alleges  that  in  1835,  James  Hall,  being  probate 
judge  of  Arapahoe  county,  under  and  by  virtue  of  an  act 
of  congress  passed  the  previous  year,  entered  a  large  tract 
of  land  that  had  been  occupied  as  a  town  site  by  the  citi- 
zens of  Denver,  and  that  he  held  that  land  in  trust  for  such 
purposes.  It  is  further  alleged  that  he  and  his  successors 
in  office  greatly  abused  their  trust  by  making  deeds  of  con- 
veyance to  numerous  parties  who  were  not  entitled  to  receive 
them,  and  that,  by  reason  of  these  fraudulent  deeds,  the 
community  has  been  greatly  injured.  It  further  appears, 
that  on  the  9th  day  of  February,  1866,  the  territorial  legis- 
lature passed  an  act  having  direct  reference  to  the  disposi- 
tion of  certain  portions  of  this  land,  and  in  which  act  it  is 
provided  that  all  lots  and  parts  of  lots  in  the  city  of  Denver 
then  held  by  Hall  in  trust  by  virtue  of  said  act  of  congress, 
and  to  which  there  was  no  claimant,  and  to  which  no  valid 
claim  could  be  shown,  should  vest  in  the  city  of  Denver  for 
the  use  of  the  common  schools  of  said  city  ;  and  that  the 
city  of  Denver  should  have  the  power,  by  suit,  in  any  court 
having  competent  jurisdiction,  to  secure  and  perfect  the 
legal  title  to  the  same. 

The  bill  prays  that  these  fraudulent  conveyances  be  set 
aside,  and  that  the  title  of  the  city  to  the  lots  in  controversy 
be  established  and  quieted.  On  behalf  of  the  appellees  it 
is  insisted  that  the  city  of  Denver  has  no  title  ;  that  the  act 
of  the  legislature  was  ultra  vires  and  void,  and  that  the 
claims  of  those  now  exercising  ownership  over  these  lots 
cannot  be  called  in  question.  A  correct  decision  of  this 
case  involves  a  review  of  the  legislation  of  congress  so  far 
as  the  same  is  applicable  to  the  entry  of  lands  for  town  sites. 
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At  an  early  period  in  our  national  history,  it  became  the 
fixed  policy  of  the  government  to  aid  in  the  settlement  of 
the  public  domain.  To  this  end,  at  various  times  laws  were 
passed  by  which  settlers  upon  such  lands  might,  upon 
showing  a  compliance  with  certain  prescribed  rules,  and  for 
a  small  consideration,  acquire  the  legal  title  to  one  hundred 
and  sixty  acres.  These  laws  and  rules,  however,  were  only 
for  the  benefit  of  such  persons  as  settled  upon  the  public 
domain  for  agricultural  purposes.  In  process  of  time 
settlements  of  widely  different  character  were  made.  In 
eligible  places  large  numbers  of  persons  congregated,  and 
towns  and  cities  were  built  up.  This  kind  of  settlement 
was  outside  of  the  contemplation  of  the  pre-emption  laws, 
as  they  then  existed,  and  it  soon  became  a  serious  question 
how  the  title  to  this  land  so  occupied  should  be  secured. 
To  meet  this  question  congress  passed  the  act  of  May  23, 
1844,  which  provides : 

That  whenever  any  portion  of  the  surveyed  public  lands 
has  been  or  shall  be  settled  upon  and  occupied  as  a  town 
site,  and  therefore  not  subject  to  entry  under  the  existing 
pre-emption  laws,  it  shall  be  lawful,  in  case  such  town  or 
place  shall  be  incorporated,  for  the  corporate  authorities 
thereof,  and  if  not  incorporated,  the  judges  of  the  county 
court  of  the  county  in  which  such  town  may  be  situated,  to 
enter  at  the  proper  land  office,  and  at  the  minimum  price, 
the  lands  so  settled  and  occupied,  in  trust  for  the  several 
use  and  benefit  of  the  occupants  thereof,  according  to  their 
respective  interests.  *  *  *  The  execution  of  which 
trust,  as  to  the  disposal  of  the  lots  in  such  town,  and 
the  proceeds  of  the  sales  thereof,  to  be  conducted  under  such 
rules  and  regulations  as  may  be  provided  by  the  legislative 
authority  of  the  State  or  territory  in  which  the  same  is 
situated :  Provided,  that  the  entry  of  the  land  intended  by 
this  act  be  made  prior  to  the  commencement  of  the  public 
^ale  of  the  body  of  land  in  which  it  is  included,  and  that 
the  entry  shall  include  only  such  land  as  is  already  occu- 
pied by  the  town,  and  be  made  in  conformity  to  the  legal 
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subdivision  of  the  public  lands  authorized  by  the  acts  of 
the  24th  of  April,  1820.  *        *        * 

And  provided  further,  that  any  act  of  said  trustees,  not 
made  in  conformity  to  the  rules  and  regulations  herein  allu- 
ded to,  shall  be  void  and  of  no  effect"  Under  the  terms 
and  provisions  of  this  law,  the  lands  embraced  in  many 
town  sites  that  had  been  theretofore  settled,  and  of  many 
towns  subsequently  settled  and  occupied,  were  conveyed  to 
the  proper  and  rightful  occupants  thereof.  In  the  year  1869, 
a  large  number  of  persons  associated  together,  under  the 
name  of  the  Denver  Town  Company,  and  took  possession  of 
a  portion  of  the  public  domain  now  known  as  the  city  of 
Denver,  which  they  surveyed  and  laid  off  into  streets,  alleys, 
blocks  and  lots,  and  which  they  commenced  to  improve  as 
a  town,  by  the  erection  of  dwelling-houses,  stores  and  offices. 
When  the  lands  on  which  this  city  was  built  became  sur- 
veyed, and  the  lots  and  buildings  acquired  value,  the  owners 
became  anxious  for  a  title.  The  laws  of  1844  limited  the 
entry  for  town  purposes  to  three  hundred  and  twenty  acres, 
and  the  city  of  Denver  covered  more  than  a  thousand ;  so 
that  there  was  no  law  by  which  a  proper  title  to  this  land 
could  be  made  to  the  men  who  were  the  occupants  of  the 
same,  and  the  owners  of  the  improvements  thereon.  To 
remedy  this  difficulty  congress  was  applied  to,  and  in 
response  to  this  application  passed  the  act  May  28,  1864;, 
which  provides : 

"That  the  provisions  of  an  act  of  congress  entitled  'an 
act  for  the  relief  of  the  citizens  of  towns  upon  the  land  of 
the  United  States,  under  certain  circumstances,  approved 
May  23,  1844,'  be  so  extended  as  to  authorize  the  probate 
judge  of  Arapahoe  county,  in  the  territory  of  Colorado,  to 
enter  at  the  minimum  price  in  trust  for  the  several  use  and 
benefit  of  the  rightful  occupants  of  said  land  and  the  bona 
fide  owners  of  the  improvements  thereon,  according  to  their 
respective  interests,  the  following  subdivisions  of  land,  or 
such  portions  thereof  as  are  settled  and  actually  occupied 
for  town  purposes  by  the  town  of  Denver  aforesaid,  to  wit: 
Section  number  33,  and  the  west  half  of  section  number  34, 
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in  township  number  3  south  of  range  number  68,  west  of 
the  sixth  principal  meridian.    That  in  all  respects,  except 
as  herein  modified,  the  execution  of  the  foregoing  provis- 
ions shall  be  controlled  by  the  provisions  of  said  act  of 
the  23d  of  May,  1844,  and  the  rules  and  regulations  of 
the  commissioner  of  the  general  land  office."    From  an 
examination  of  these  two  acts  it  will  be  observed  that  the 
power  of  the  "  corporate  authorities"  mentioned  in  the  law 
of  1844,  and  the  probate  judge  in  that  of  1864,  is  limited  to 
the  act  of  entry,  and  when  the  land  is  entered  the  party  or 
parties  so  entering  it  become  invested  with  a  trust,  the  exe- 
cution of  which  is  under  the  sole  and  exclusive  direction  of 
the  local  legislature.     Until  the  legislature  points  out  the 
method  and  prescribes  the  rules  of  procedure,  the  trustees 
are  wholly  incapable  of  conveying  the  legal  title  to  the 
beneficiaries  of  the  trust,  or  of  disposing  of  the  land  for 
any  purpose,  or  to  any  person.    But  what  is  the  character 
of  t h  is  trust  ?    It  will  be  observed  that,  while  the  entry  under 
the  act  of  1844  is  only  allowed  to  cover  such  land  as  is 
actually  occupied  by  the  settlers,  it  must  nevertheless  be 
made  according  to  government  subdivisions,  as  the  law  does 
not  permit  them  to  be  broken  in  upon.    Under  this  rule 
some  land  would  be  found  in  each  subdivision  not  actually 
built  upon  or  otherwise  occupied  for  town  purposes.     What, 
then,  is  to  be  done  with  this  land  not  occupied  or  improved! 
Tp  whom  is  it  to  go  i    Clearly  not  to  general  government, 
for  its  title  has  ceased  by  the  issuing  of  the  patent    Not  to 
the  territory,  for  it  never  had  any  interest.     Not  to  the 
trustee,  for  he  is  a  mere  conduit  or  channel  through  which 
the  title  passes  from  the  government  to  the  cestui*  que  trust 
Not  to  the  individual  citizen,  for  the  act  of  congress  defines 
the  extent  of  his  individual  interest.    The  trust  is  mani- 
festly a  double  one.    The  first,  a  trust  for  the  occupants  of  the 
town  as  individuals  ;  the  other,  a  trust  for  them  collectively, 
as  a  community ;  the  act  authorizing  the'  corporate  author- 
ities to  enter  the  land  in  the  first  case,  and  making  them 
trustees,  and  the  judge  of  the  probate  court  to  enter  the 
land  and  become  the  trustee  in  the  other.    If  we  pass  from 
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the  law  of  1844  to  that  of  1864,  we  find  that  the  land  to  be 
entered  is  designated  by  sections  and  subdivisions,  and  we 
encounter  the  same  question :  What  becomes  of  the  land 
not  occupied  and  covered  with  improvements  ?  And  to  this 
question  we  are  forced  to  answer  that  the  probate  judge 
holds  it  in  trust  for  the  community.  In  neither  of  the  laws 
does  congress  attempt  to  define  or  mark  out  the  line  that 
distinguishes  the  individual  from  the  public  trust ;  that  is, 
to  what  extent  individual  occupancy  shall  be  permitted  to 
displace  public  occupancy  or  the  occupancy  of  the  com- 
munity as  such.  This  whole  matter  is  left  to  the  local  legis- 
lature. To  it  belongs  the  creation  of  the  tribunal  before 
whom  individual  rights  shall  be  adjudicated.  It  prescribes 
the  kind  of  evidence  necessary  to  make  good  a  claim  of  title. 
It  prescribes  what  kind  of  disposition  shall  be  made  of  the 
money  arising  from  the  sale  of  lots,  and,  in  fact,  has  full  and 
plenary  power  over  the  whole  subject-matter  of  the  trust, 
and  to  strengthen  this  power  conferred  by  congress  the  law 
declares  that  any  act  done  by  the  trustee,  inconsistent  with 
or  in  violation  of  the  rules  and  regulations  prescribed  by 
the  legislature  for  the  execution  of  the  trust,  shall  be  void 
and  of  none  effect.  Congress  seems  to  have  contented  itself 
with  declaring  simply  who  might  enter  the  land  and  denom- 
inating the  cestuis  que  trust,  all  else  it  hands  over  to  the 
territorial  legislature,  which  is  better  fitted,  on  account  of  its 
proximity  to  the  subject-matter  of  the  trust,  to  supervise 
and  direct  its  details.  There  can  be  but  little  difficulty  in 
comprehending  the  whole  subject  if  we  keep  steadily  in 
view  the  object  had  in  the  passage  of  the  acts,  namely :  To 
extend  protection  to  citizens  of  the  towns  and  cities  that  had 
grown  up  on  the  government  lands  for  commercial  and  me- 
chanical purposes,  and  to  secure  to  them  severally,  at  the 
minimum  price,  all  land  actually  occupied  by  them  respect- 
ively for  city  or  town  purposes,  and  to  them  collectively 
such  other  lands  as  might  be  included  within  the  limits  of 
the  town  or  city. 

Before  the  rights  of  the  individual  claimants  could  be 
folly  secured  it  became  the  duty  of  the  legislature  to  pre- 
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scribe  the  rales  and  regulations  which  would  not  only  put ■ 
the  trustee  in  motion,  but  define  the  manner  and  extent  of 
his  action.  This  it  did.  It  pointed  out  the  method  in 
which  the  trust  as  to  these  parties  should  be  executed.  It 
prescribed  what  steps  should  be  taken  to  secure  their  legal 
titles,  and  empowered  the  probate  judge  or  trustees  to  make 
conveyances  to  those  justly  and  rightfully  entitled  to  re- 
ceive them.  These  rules  and  regulations  were  imperative 
upon  him.  They  were  the  charter  of  his  power  and  could 
not  be  disregarded.  What  they  authorized,  he  could  do, 
and  beyond  them  he  could  take  no  step.  By  an  oversight, 
the  legislature  made  no  provision  for  the  disposition  of  por- 
tions of  this  land  to  which  no  individual  claim,  existed, 
and  there  is  nothing  in  either  act  of  congress  from  which  a 
power  of  sale  in  the  trustee  can  be  inferred,  and  much  to 
repel  such  an  inference.  The  acts  of  congress  leave  it  alto- 
gether to  the  territorial  legislature  to  determine  what  dis- 
position shall  be  made  within  the  objects  of  the  trust  of 
town  lots  belonging  to  the  community  at  large,  and  of  the 
proceeds  of  such  of  them  as  may  be  sold.  This  part  of  the 
trust  most  clearly,  cannot  be  executed  without  the  inter- 
vention of  local  legislation. 

The  trustee  cannot  sell  under  the  acts  of  congress, 
because  they  do  not  authorize  him  to  sell  any  portion  of 
the  trust  property,  or  to  make  any  disposition  whatever  of 
moneys  that  might  come  into  his  possession  on  such  sale. 
It  being  evident  that  it  was  the  intent  of  congress  that  the 
lands  included  within  the  town  site,  and  to  which  no  right- 
ful claim  exists  on  the  part  of  any  individual,  should  be 
pold  and  the  proceeds  disposed  of  under  the  directions  pre- 
scribed by  the  legislature,  who  are  to  establish  rules  and 
regulations  for  the  whole  execution  of  the  trust,  and  it 
toing  further  evident  that  the  legislature  failed  to  provide 
for  the  disposition  of  the  same,  it  is  clear  to  us  that  any 
Bale  of  such  land,  made  by  the  probate  judge  or  trustee,  in 
the  absence  of  these  rules  and  regulations,  was  wholly 
unwarranted,  and  absolutely  void.  It  was  an  exercise  of 
power  of  which  he  was  not  possessed.    It  was  entirely 
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competent  for  him  to  make  conveyances  to  those  having  a 
valid  and  rightful  claim  to  land  at  the  date  of  the  entry, 
provided  they  furnished  the  proper  and  requisite  proof — 
beyond  this,  his  acts  were  vUra  vires,  and  could  in  no  man- 
ner affect  the  rights  of  the  community.  It  was  his  duty  to 
await  the  action  of  the  legislature.  Section  6  of  the  act  of 
February  9,  1866,  does  not  provide  for  a  sale  of  this  land, 
but  affects  to  give  the  lots  to  the  city  of  Denver,  and  is, 
therefore,  void. 

But,  notwithstanding  this  fact,  we  are  clearly  of  the  opin- 
ion that  if  the  probate  judge  made  sales  of  these  lands,  it 
is  competent  for  the  city  of  Denver,  in  its  corporate  author- 
ity, standing  as  the  guardian  of  the  interests  of  the  commu- 
nity within  the  limits,  to  institute  and  maintain  suits  to 
have  such  sales  set  aside,  and  conveyances  canceled,  and  to 
keep  watch  over  this  property  until  such  time  as  the  legis- 
lature shall  authorize  the  sale,  and  when  sold  it  is  competent 
for  the  legislature  to  order  that  the  money  arising  therefrom 
shall  be  applied  to  the  erection  of  public  buildings,  for  the 
use  of  said  city,  or  be  appropriated  for  the  support  of  its 
public  schools,  or  any  other  general  purpose  that  will  con- 
duce to  the  interests  of  the  community. 

While  we  are  thus  clear  that  the  city  of  Denver  is  entitled 
to  relief,  another  question  remains,  namely,  whether  it  must 
seek  it  by  separate  suits  against  each  individual  implicated 
in  the  transactions,  or  whether  it  is  at  liberty  to  bring  them 
all  into  court  at  one  time.  The  bill  in  this  case  charges  that 
the  conveyances  which  are  sought  to  be  set  aside  were  made 
by  different  probate  judges,  at  different  times,  and  to  numer- 
ous persons,  and  it  is,  therefore,  claimed  by  the  appellees 
that  the  bill  is  multifarious.  In  the  case  of  SaZvidge  v. 
Hode,  5  Maddock's  Ch.  94,  the  vice-chancellor  says:  "In 
order  to  determine  whether  a  suit  is  multifarious,  or,  in 
other  words,  contains  distinct  matters,  the  inquiry  is  not 
whether  the  plaintiff's  bill  seeks  relief  in  respect  of  matters 
which  are  in  their  nature  separate  and  distinct.  If  the 
object  of  the  bill  be  single,*  but  it  happens  that  different 

persons  have  separate  interests  in  distinct  questions,  which 
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arise  oat  of  that  single  object,  it  necessarily  follows  that 
such  different  persons  must  be  brought  before  the  court,  in 
order  that  the  suit  may  conclude  the  whole  subject."  The 
case  of  Brooks  v.  Lord  Whitworth  et  al.  was  a  case  where 
an  estate  was  put  up  and  sold  in  several  lots,  and  the  bill 
was  filed  against  various  purchasers,  six  in  number,  praying 
that  an  account  might  be  taken,  and  that  the  sales  to  the 
purchasers  might  be  completed,  and  the  remainder  of  the 
purchase-money  paid  in.  To  this  bill  a  demurrer  was  filed, 
charging  that  it  contained  several  and  distinct  matters  that 
had  no  relation  to  each  other,  and  in  the  greater  part  of 
which  the  defendant  was  in  no  way  interested,  and  ought 
not  to  have  been  implicated.  In  deciding  upon  this  demur- 
rer the  vice-chancellor  says :  "The  court  is  always  averse 
to  a  multiplicity  of  suits ;  but  certainly  a  defendant  has  a 
right  to  insist  that  he  is  not  bound  to  answer  a  bill  contain- 
ing several  distinct  and  separate  matters  relating  to  individ- 
uals with  whom  he  has  no  concern.  A  decisive  objection 
to  the  bill  is  that  the  purchases  of  the  different  lots  were 
made  by  distinct  persons,  each  agreement  being  separate 
and  distinct.  The  circumstances  attending  the  sale  of  one 
lot  may  be  very  different  from  those  relating  to  other  lots. 
One  may  have  objections,  another  has  not."  1  Mad  dock's 
Ch.  58.  In  the  case  of  Rayner  v.  Julian,  2  Dickens,  677, 
the  bill  was  demurred  to  on  the  ground  that  it  was  multi- 
farious. Lord  Kenyon  says :  "  Suppose  an  estate  is  sold  to 
different  persons,  a  plaintiff  could  not  include  them  all  in 
one  bill  for  specific  performance;  for  each  party's  case 
would  be  distinct,  and  would  depend  upon  its  own  peculiar 
circumstances,  and  there  must  have  been  a  distinct  bill  upon 
each  contract."  See,  also,  West  v.  Randall  et  al.,  2  Mason, 
200.  We  cannot  see  why  a  different  rule  should  apply  in 
this  case. 

We  are  aware  that  it  is  a  favorite  object  with  courts  of 
equity  to  prevent  multiplicity  of  suits.  For  this .  purpose 
it  is  a  general  rule  in  chancery  that  all  persons  materially 
interested  must  be  made  parties,  the  forms  of  proceeding  in 
chancery  and  the  power  of  the  court  to  mold  its  decrees, 
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so  as  to  suit  the  various  equities  of  the  case  as  established 
by  the  proof,  enable  it  advantageously  to  settle  and  adjust 
in  a  single  suit,  rights  and  interests  which,  according  to  the 
rules  of  pleading  in  the  courts  of  common  law,  would 
necessarily  result  in  various  issues  incapable  of  being  tried 
in  a  single  case  and  disposed  of  by  a  single  judgment.  But, 
notwithstanding  this  disposition  of  a  court  of  equity  to  pre- 
vent the  multiplication  of  suits,  it  will  not  permit  several 
plaintiffs  to  demand  by  one  bill  several  matters  perfectly 
distinct  and  unconnected  against  one  defendant,  nor  one 
plaintiff  to  demand  several  matters  of  different  natures 
against  several  defendants ;  and  the  reason  of  the  rule  is 
said  to  be  that  such  a  proceeding  would  tend  to  load  each 
defendant  with  an  unnecessary  burden  of  costs,  by  swelling 
the  pleadings  with  a  statement  of  the  several  claims  against 
the  other  defendants  with  which  he  has  no  connection,  and 
also  to  prevent  confusion  and  to  preserve  some  analogy  to 
the  comparative  simplicity  of  declarations  at  common  law. 
See  Fellows  v.  Fellows,  4  Cowen,  680. 

We  see  no  error  in  the  action  of  the  court  in  sustaining 
the  demurrers  to  this  bill,  on  the  ground  that  the  same  was 
multifarious  ;  we  have  not  considered  whether  an  absolute 
dismissal  of  the  bill  may  prejudice  the  right  of  the  city  to 
institute  another  suit,  but,  to  save  all  questions  of  that 
nature,  we  reverse  the  decree  of  the  district  court  and  direct 
that  court  to  enter  a  new  decree  dismissing  the  bill  without 
prejudice  to  the  rights  of  the  complainant  therein,  this,  of 
course,  without  costs. 

r 

Wells,  J.,  dissenting.  I  think  the  complainant's  bill 
shows  no  equity,  and  that  the  decree  of  peremptory  dis- 
missal, given  in  the  district  court,  ought  to  be  affirmed. 

The  question  turns  upon  the  construction  to  be  given  to 
the  act  of  May  23,  1844,  and  as  this  case  is  one  of  great 
importance,  I  shall  briefly  set  forth  the  reasons  which  com- 
pel me  to  differ  from  the  other  members  of  the  court 

No  bill  in  regard  to  the  subject-matter  of  this  action  will 
lie  at  the  suit  of  the  present  complainant,  unless  by  the  act 
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of  congress  a  trust  was  created  in  some  portion  of  the  town 
site  for  the  citizens  of  Denver  as  a  community ;  or  unless 
the  legislature  are  by  that  act  authorized  to  create  such  a 
trust  v 

I  think  that  neither  of  these  positions  can  be  maintained. 

The  act  of  May  23,   1844  (5  Stats,  at  Large,  667),  was 
intended  to  supply  a  defect  in  existing  pre-emption  laws.  It 
is  part  of  a  system.    It  declares,  in  the  opening  clause,  that, 
because  lands  settled  upon  as  a  town  site  are  not  subject  to 
entry  under  existing  pre-emption  laws,  therefore  this  legis- 
lation ;  it  must  therefore  be  supposed  to  have  been  inspired 
by  the  same  reasons  of  policy,  as  the  several  preceding  acts 
in  addition  and  supplement  to  which  it  was  enacted,  that  is 
to  say,  to  encourage  actual  settlement  in  the  public  domain, 
and  it  ought  not  to  be  taken  by  intendment  that  the  pur- 
pose of  congress  was  to  encourage  or  permit  speculation  in 
town  sites,  or  to  give  special  bounties  to  a  few  ;  or  to  so  pro- 
vide, that  a  few  or  many  speculators  might  engross  great 
tracts  of  the  public  domain,  the  prospective  centers  of  pop- 
ulation, which  before  that  act  were  the  common  property 
of  ail  citizens  of  the  United  States.    The  consequences  here 
alluded  to  are,  I  think,  the  legitimate  and  almost  necessary 
result  of  the  doctrine  of  the  majority  opinion  in  this  case ; 
for,  as  I  understand  that  opinion,  the  first  ten  men,  or  a  less 
number,  who  settle  at  a  frontier  post  may  engross  the  whole 
of  three  hundred  and  twenty  contiguous  acres :  so  much 
as  they  severally  occupy  they  may  procure  to  be  conveyed 
to  them  in  severalty,  and  the  residue  which  no  one  occu- 
pies and  in  which  but  for  this  enactment  certainly  no  one 
of  them,  nor  all  of  them  collectively,  would  have  any  right 
whatever,  is  to  be  sold  for  their  benefit,  and  they  themselves 
may  become  the  purchasers  at  nominal  prices. 

It  is  not  certain  of  course,  that  such  an  abuse  of  the  sup- 
posed donation  will  in  any  ease  occur;  but  it  will  be 
exceedingly  probable  in  every  case,  and  the  more  certain 
the  future  of  the  particular  location  and  the  greater  the 
necessity  and  the  propriety  that  it  should  not  be  engrossed 
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by  a  few  for  purposes  of  speculation,  the  greater  is  the 
probability  that  it  will  be. 

Before  I  can  accede  to  the  doctrine  that  it  was  the  intent 
of  congress  to  create  a  trust  so  liable  to  fraud  and  abuses, 
and  so  contrary  in  its  probable  results  to  the  spirit  of  all 
prior  legislation,  I  must  find  a  clear  warrant  for  it  in  the 
words  of  the  act,  and  I  think  the  words  of  the  act  admit  of 
no  such  interpretation. 

The  act  declares  that  the  entry  of  the  town  site  shall  be 
made  "  in  trust  for  the  several  use  and  benefit  of  the  occu- 
pants thereof  according  to  their  respective  interests" 

Now,  when  ten  or  twenty  or  more  families  or  individuals 
congregate  and  so  form  what  is  termed  a  town  or  vill,  there 
is  always  an  occupation  of  lands  in  severalty  by  each  of 
the  community  ;  this  is  the  usage  of  our  race.  Generally, 
I  believe,  at  least  in  the  west,  a  survey  into  lots  and  blocks 
has  preceded  or  shortly  followed  the  first  settlement,  in 
order  to  precisely  mark  out  and  ascertain  the  bounds  and 
extent  of  the  right  and  possession  of  each  individual  settler, 
but  whether  there  be  such  survey  or  not,  I  think  it  may  be 
said  invariably,  the  right  and  occupation  of  each  settler  has 
been  wholly  several  and  separate ;  there  are  no  common 
fields  as  with  the  early  settlers  of  French  and  Spanish 
extraction,  but  they  hold  their  lands  like  their  goods,  each 
his  own,  to  and  for  himself. 

This  habit  and  usage  of  severalty  in  the  occupation  and 
ownership  of  lands  was  certainly  within  the  knowledge  of 
congress,  and  from  the  language  used  may  be  inferred  to 
have  been  in  contemplation  in  the  passage  of  this  act ;  and 
it  was,  I  think,  the  several  and  separate  occupancies  of  the 
individual  settlers,  which  it  was  intended  to  protect  and 
secure. 

Nor  do  I  think,  that  it  was  the  intent  of  the  act  to  extend 
its  benefits  beyond  this  ;  for  beyond  those  separate  lots  and 
parcels  which  come  within  the  several  occupancy  of  the 
individual  settlers,  every  thing  is  vacant ;  it  cannot  be  fairly 
said  that,  in  such  case,  the  community  collectively  occupy 
the  whole  of  the  town  site.    An  invading  army  are  said  to 
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occupy  the  towns  and  cities  of  the  nation  invaded,  and  each 
individual  settler  or  inhabitant  of  the  town  occupies  his  own 
close  and  premises  ;  but  if  this  word  is  ever  used  to  express 
the  residence  of  the  whole  population  of  a  town  upon  the 
several  quarter  sections  of  land  upon  which  it  is  built,  this 
is  not  the  common  and  ordinary  use  of  the  word,  and  it 
is  the  common  and  ordinary  sense  in  which  the  words  of 
the  statute  are  to  be  received.  But  the  statute  limits  the 
trust  estate  to  the  several  use  and  benefit  of  the  occupants, 
according  to  their  respective  interests  ;  beyond  the  several 
occupation  of  the  individual  settlers  as  before  shown,  there 
is  no  occupation,  and  beyond  this,  no  settler  has  any  inter- 
est whatever. 

It  follows  then,  that,  except  as  to  those  lots  which  are 
actually  occupied  at  the  date  of  the  entry,  the  trust  does 
not  then  inure.  Bui  there  is  no  provision  that  the  land 
shall  revert,  nor  certainly  can  the  trustee  hold  it  discharged 
of  the  trust ;  the  result  is,  that  the  trust  remains  in  abey- 
ance until,  by  subsequent  occupations  from  time  to  time,  the 
beneficiaries  are  appointed. 

But  in  the  clause  of  the  act  which  follows  what  I  have 
already  quoted,  it  is  provided  that  the  execution  of  the  trust 
"  as  to  the  disposal  of  the  lots  in  such  town,  and  the  pro- 
ceeds of  the  sales  thereof  to  be  conducted  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  legisla- 
tive authority  of  the  State  or  territory,"  etc. 

It  is  thought  that  by  these  words  it  was  contemplated  that 
some  portions  of  the  domain  shall  be  sold,  and  the  argu- 
ment is,  that  there  can  be  no  sale  of  the  occupied  lots ;  that, 
as  to  them,  the  sole  duty  of  the  trustee  is  to  convey  to  the 
several  occupants ;  that  whatever  is  implied  from  the  words 
now  under  consideration,  must  therefore  apply  to  the 
unoccupied  portions  only,  and  herefrom  is  deduced  a  power 
and  duty  in  the  local  legislature  to  direct  a  sale  of  these  por- 
tions, and  prescribe  the  manner  of  it  and  the  disposition  of 
the  proceeds  which  it  is  said  may  be  appropriated  to  any 
public  uses  in  their  discretion. 
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The  reasons  which  compel  me  to  dissent  from  these  con- 
clusions are,  briefly,  as  follows  : 

The  clause  of  the  act  now  under  consideration  relates  to 
a  matter  merely  incidental  and  subordinate  to  what  precedes 
it  In  what  precedes  this  clause,  as  I  have  attempted  to 
show,  the  trust  estate  is  granted,  and  the  trustee  and  the 
beneficiaries  are  appointed,  and  the  several  interests  of  the  lat- 
ter are  fixed  and  determined.  What  follows  relates  merely 
to  the  execution  of  the  trust ;  and  I  take  it  to  be  a  rule  of 
construction  that,  where,  by  statute,  a  particular  thing  is 
clearly  granted,  and  other  words  follow  regulating  the  mere 
incidents  of  the  principal  thing,  such  as  time,  place,  man- 
ner, etc.,  the  latter  word  shall  not  have  the  effect  to  enlarge 
or  limit  what  is  before  granted  or  prescribed,  unless  this  is 
necessary  to  give  them  effect. 

Is  it  necessary,  in  order  to  give  effect  to  this  latter  clause, 
to  say  that  there  should  be  a  sale  of  some  portion  of  the 
several  lots  within  the  location  1  I  think  not  In  order  to 
every  entry  of  a  town  site  under  this  act,  the  minimum 
price  for  the  lands  must  first  be  paid  by  the  trustee,  either 
of  his  own  moneys,  or  by  provision  of  the  State  or  territo- 
rial authorities,  or  of  the  citizens  of  the  town  or  some  of 
them ;  these  moneys,  at  least  it  will  be  agreed,  the  local  leg- 
islature may.  require  the  occupant  to  pay  to  the  trustee 
before  he  shall  be  entitled  to  receive  a  conveyance ;  and  this 
is  the  price  which  each  occupant  pays  for  his  several  interest 
and  portion.  The  transaction  may,  I  think,  be  fairly  enough 
termed  a  sale,  and  the  moneys  paid  by  the  settler  to  the 
trustee  the  proceeds  of  such  sale.  Unless  the  trustee  had 
advanced  his  own  moneys,  legislation  would  be  necessary  to 
insure  the  proper  disposition  of  the  proceeds  in  his  hands, 
and  this  is,  I  think,  what  was  intended  by  the  words  in  ques- 
tion. If,  however,  I  am  in  error  as  to  the  construction  to  be 
placed  upon  these  latter  words — if  it  was  contemplated  that, 
under  the  act,  there  must  be  a  sale  of  all  lots  which  might  in 
any  particular  case  be  unoccupied  at  the  date  of  the  entry — 
then  I  am  clearly  of  the  opinion  that  the  proceeds  must  be 
divided  among  those  who  were  occupants  at  the  date  of  the 
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entry  (or  possibly  at  the  inception  of  the  proceedings  for 
entry),  and  that  no  other  persons  are,  or  can  become,  entitled 
to  share  therein,  for  the  trust  is  expressly  declared  to  be  for 
the  "  several  use  and  benefit  of  the  occupants,"  and  there 
is  no  syllable  in  the  act  which  negatives  or  qualifies  this 
intention,  or  gives  color  to  the  idea  that  a  joint  use  was 
intended  either  in  the  lands  or  their  proceeds. 

The  city  of  Denver,  therefore,  has  no  interest  whatever  in 
these  lots  or  their  proceeds,  and  can  have  none  by  any  leg- 
islation of  the  territory,  for  this  would  be  to  create  a  joint 
use  where  the  statute  has  prescribed  a  several  one,  and  a 
use  not  alone  to  the  occupants  at  the  date  of  entry  (who, 
according  to  the  majority  opinion  in  this  case,  are  the  sole 
beneficiaries),  but  to  them  and  to  all  who  may  come  after 
them  to  the  end  of  time. 

I  dissent,  therefore,  from  the  reasoning  of  the  court,  and 
from  so  much  of  the  order  as  directs  a  modification  of  the 
decree  which  was  given  in  the  court  below. 

Reversed. 


The  People  ex  rel.  Baxter  et  al.  v.  Hallett. 

Jubisdicttoh — mandamus  to  district  judge.  This  oourt  has  jurisdiction  of  an 
application  to  compel  a  judge  of  a  district  court  to  recognise  a  district 
attorney. 

District  attorney — qualifications.  Whether  one  who  was  not  a  licensed 
attorney  at  the  time  of  his  election  was  eligible  to  the  office  of  district 
attorney,  the  oourt  was  not  agreed. 

Practice — mandamus — where  the  court  is  divided  in  opinion.  Upon  appli- 
cation for  mandamus,  if  the  court  is  equally  divided  in  opinion,  the  writ 
will  be  denied. 

Petition  for  mandamus. 

9 

The  proceeding  was  against  the  chief  justice,  and  Bel- 
ford  and  Wells,  JJ.,  were  not  agreed  upon  the  principal 
point,  and  therefore  the  writ  was  denied. 
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Mr.  fi.  C.  Thatcher  and  Messrs.  Miller  &  Markham, 
for  petitioners. 

Mr.  W.  C.  KiNGfiLEY  and  Mr.  N.  Harrison,  for  re- 
spondent. 

Belford,  J.  This  is  an  application  for  a  peremptory 
writ  of  mandamus  to  issue  against  Moses  Hallett,  judge  of 
the  third  judicial  district,  to  compel  him  to  recognize  Mar- 
maduke  Green  as  the  prosecuting  attorney  of  that  district. 

It  appears  that  at  the  election,  held  in  September,  1870, 
Green  was,  by  the  votes  of  the  qualified  electors  of  the  third 
district,  elected  prosecuting  attorney.  He  received  his  certifi- 
cate, took  the  prescribed  oath,  filed  a  suitable  bond,  reoeived 
his  commission  from  the  governor,  and  entered  upon  the 
discharge  of  his  duties.  At  the  December  term  of  the 
Pueblo  district  court  the  respondent,  then  presiding  as  judge, 
refused  to  recognize  Green  as  such  prosecuting  attorney, 
because  he  was  not,  as  the  order  of  the  court  alleges,  an 
attorney  of  said  court,  or  authorized  to  appear  therein.  It 
is  admitted  on  both  sides  that,  at  the  date  of  the  election, 
Green  was  not  a  licensed  attorney.  On  behalf  of  the  relators, 
it  is  claimed  that  the  people  having  elected  him  to  this 
office,  he  is  entitled  to  discharge  the  duties  and  receive  the 
emoluments  of  the  same,  and  that  the  action  of  the  court  in 
refusing  to  recognize  him  is  not  only  revolutionary  in  its 
character,  but,  if  permitted  to  ripen  into  a  precedent,  would 
subvert  the  principles  of  our  government  and  overthrow 
the  rights  of  its  citizens.  On  the  other  hand,  it  is  contended 
that  the  statutes  of  the  territory  prescribe  who  shall  be 
attorneys,  and  make  it  an  indispensable  prerequisite  to  the 
practice  of  the  law  in  our  dourts,  that  a  license  shall  be 
obtained  from  the  supreme  court,  and  until  it  is  obtained, 
no  man,  however  great  may  be  his  abilities,  is  entitled  to 
standing  or  recognition  at  the  bar  of  the  judiciary.  I  fully 
conceive  the  vast  importance  of  the  principles  involved,  but 
shall  not  shrink  from  their  discussion.  If  permitted  to 
have  any  choice  as  to  the  causes  that  should  come  before 

me,  this  is  one  of  the  last  I  would  desire  to  entertain,  but  no 
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choice  is  left  This  court  is  bound  to  a  single  duty,  and 
that  is,  to  decide  the  causes  brought  before  it  according  to 
law,  leaving  the  consequences  to  fall  where  they  may. 

It  has  been  well  said  that,  in  order  to  maintain  a  system 
of  government  which  will  be  able  to  secure  to  the  citizen  his 
rights,  it  is  necessary  to  have  persons  appointed  or  chosen 
to  administer  the  law.  And,  when  persons  are  thus  clothed 
with  the  power  and  have  assumed  the  duties  of  a  public 
officer,  they  have  taken  upon  themselves  the  obligation  to 
perform  those  duties,  and  if  they  neglect  or  refuse  to  do  so, 
any  one  whose  rights  are  thereby  injuriously  affected  is 
entitled  to  demand  relief.  The  remedy  provided  by  our 
system  of  law,  as  well  as  that  of  England,  is  a  process,  issu- 
ing from  the  judicial  branch  of  the  government,  which  seeks 
to  compel  the  officer  to  go  forward  and  to  do  that  which  is 
enjoined  upon  him  by  the  position  he  holds.  This  process 
is  denominated  a  writ  of  mandamus,  and  when  there  is  a 
right  to  execute  an  office,  perform  a  service,  or  exercise  a 
function,  more  especially  if  it  be  a  matter  of  public  concern 
or  attended  with  profit,  and  a  person  having  such  right  is 
wrongfully  kept  out  of  possession  or  dispossessed  of  such 
right,  and  has  no  other  specific  legal  remedy,  the  court  will 
interfere  by  mandamus  upon  reasons  of  justice  and  of  public 
policy  to  preserve  peace,  order  and  good  government  But, 
while  the  judiciary  is  thus  clothed  with  this  extraordinary 
power,  it  is  never  exercised,  except  to  enforce  a  legal  right 
It  cannot  be  invoked  to  place  one  in  office  or  to  secure  him  in 
the  enjoyment  of  the  same,  if  it  is  manifest  that  he  has  no 
title.  If,  at  the  date  of  the  election,  Green  was  an  ineligible 
candidate,  and  legally  disqualified  from  holding  the  office 
of  prosecuting  attorney,  the  people  who  elected  him  were 
bound  to  take  notice  of  this  ineligibility  and  disqualification, 
and  no  vote  that  they  could  cast  and  no  commission  that  he 
could  receive  could  remove  or  cure  the  infirmities  or  dis- 
abilities which  attached  to  him.  While  the  will  of  the 
people  is  sovereign,  still  it  must  be  expressed  in  accordance 
with  recognized  public  law,  and  when  it  exceeds  the  limits 
of  this,  it  is  the  duty  of  courts  to  interfere  and  by  judicial 
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checks  afford  the  people  time  for  reason  and  reflection. 
Before  proceeding  to  an  examination  of  our  statutes  on  this 
subject,  it  will  not  be  out  of  place  to  inquire  what  an  attor- 
ney is.  "An  attorney  at  law,"  says  Blackstone,  "answers 
to  the  procurator  or  proctor  of  the  civilians  and  canonists. 
And  he  is  one  who  is  put  in  the  place,  stead  or  turn  of 
another,  to  manage  his  matters  of  law.  These  attorneys," 
he  adds,  "are  now  formed  into  a  regular  corps ;  they  are 
admitted  to  the  execution  of  their  office  by  the  superior 
courts  of  Westminster  Hall  and  are  in  all  points  officers  of 
the  respective  courts  in  which  they  are  admitted,  and  as  they 
have  many  privileges  on  account  of  their  attendance  there, 
bo  they  are  peculiarly  subject  to  censure  and  animadversion 
of  the  judges.  No  man  can  practice  as  an  attorney  in  any 
of  those  courts  but  such  as  have  been  admitted  and  sworn 
an  attorney."  So  early  as  the  statute  4  Henry  IV,  chapter 
18,  it  was  enacted  that  attorneys  should  be  examined  by  the 
judges,  and  none  admitted  but  such  as  were  virtuous, 
learned  and  sworn  to  do  their  duty.  And  many  subsequent 
statutes  have  laid  them  under  further  regulations.  The 
statute  in  this  territory  is  not  much  unlike  those  in  England. 
Section  1  provides :  No  person  shall  be  permitted  to  prac- 
tice as  an  attorney  or  counselor  at  law,  or  to  commence,  con- 
duct or  defend  any  action,  suit  or  plaint  in  which  he  is  not 
a  party  concerned,  in  any  court  of  record  within  this  terri- 
tory, either  by  using  or  subscribing  his  own  name  or  the 
name  of  any  other  person,  without  having  previously 
obtained  a  license  for  that  purpose  from  some  two  of  the 
justices  of  the  supreme  court,  which  license  shad  constitute 
the  person  receiving  the  same  an  attorney  and  counselor 
at  law,  and  shall  authorize  him  to  appear  in  all  courts  of 
record  within  this  territory  and  there  to  practice  as  an  attor- 
ney and  counselor  at  law,  according  to  the  laws  and  customs 
thereof ;  *  *  *  and  to  demand  and  receive  all  such  fees 
as  are  or  hereafter  may  be  established  for  any  services  which 
he  shall  or  may  render  as  an  attorney  and  counselor  at 
law  in  this  territory.  Section  2  provides  that  no  person  shall 
be  entitled  to  receive  a  license  until  he  shall  have  obtained 
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a  certificate  from  the  court  of  some  county  of  his  good  moral 
character,  and  also  a  certificate  from  one  or  more  respect- 
able counselors  at  law,  that  he  has  been  engaged  in  the 
study  of  the  law  for  two  successive  years  prior  to  the  mak- 
ing of  such  application.  Section  4  makes  it  the  duty  of 
the  clerk  of  the  supreme  court  to  make  and  keep  a  roll  or 
record,  stating  that  the  persons  whose  names  are  therein 
written  have  been  regularly  licensed  and  admitted  to 
practice  as  attorneys  at  law  within  this  territory.  Section  5 
provides :  And  no  person,  whose  name  is  not  subscribed  to 
or  written  on  said  roll,  with  the  day  and  year  when  the 
same  was  subscribed  thereto  or  written  thereon,  shall  be 
suffered  or  admitted  to  practice  as  an  attorney  or  counselor 
at  law  within  this  territory. 

From  reading  this  statute  it  is  evident  that  the  intent  of 
the  legislature  in  passing  it  was  to  elevate  the  standard  of 
the  legal  profession,  by  excluding  from  it  those  who  had 
not  made  the  science  of  the  law  a  matter  of  study.  To 
guard  the  interest  of  the  community,  and  to  preserve  from 
violence  and  injustice  the  rights  of  individuals,  the  legisla- 
ture emphatically  declares  that  no  person  shall  be  permitted 
to  practice  as  an  attorney  at  law,  or  to  commence,  conduct 
or  defend  any  action  in  which  he  is  not  a  party  concerned, 
without  having  previously  obtained  a  license.  He  may 
commence  and  manage  his  own  case,  but  if  he  declines  to 
do  this,  he  cannot  employ  another  individual  to  attend  it 
for  him,  unless  that  individual  has  qualified  himself  for  the 
task  by  two  years'  study.  This  evidence  is  the  license  un- 
der the  sign  manual  of  two  of  the  justices  of  the  supreme 
court,  and,  in  the  language  of  the  statute,  "  this  license 
shall  constitute  the  person  receiving  the  same  an  attorney 
at  law,  and  authorize  him  to  appear  in  court"  Without 
that  license  he  cannot  appear ;  it  is  his  passport  to  the  bar. 
It  is  the  charter  that  gives  him  a  right  to  be  heard ;  it  is  the 
authority  which  empowers  him  to  collect  fees  for  services 
rendered,  and  if  he  does  not  have  it,  the  court  can  right- 
fully and  properly  refuse  to  recognize  him,  although  his 
talents  may  not  be  inferior  to  those  of  a  Webster  or  a  Choata 
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Can  it  be  said  that  the  legislature  intended  to  confine  this 
statute  to  civil  suits  alone  t  Does  all  this  legislative  solic- 
itude center  upon  dollars  and  tents,  while  the  rights  of  life 
and  liberty  are  turned  adrift  to  be  sported  and  trifled  with 
by  any  one  whom  the  people  in  their  partisan  madness  and 
frenzy  may  elect  and  call  prosecuting  attorney  ?  And,  can 
it  be  said  that  this  court  ought  to  issue  a  writ  of  mandate 
to  compel  the  judge  below  to  violate  this  clearly-expressed 
public  law  1  When  the  statute  says,  u  that  no  person  shall 
be  permitted  to  commence,  conduct  or  defend  any  action 
without  a  license  as  an  attorney,"  do  the  words,  "any 
action,"  simply  mean  any  civil  action,  or  do  they  apply  to 
all  kinds  of  actions  entertained  and  heard  in  courts  1  Is 
there  any  less  necessity  for  a  knowledge  of  the  law  when  a 
man  is  on  trial  for  his  life  than  there  is  when  the  contest  is 
confined  to  property  ?  Shall  we  impute  to  the  legislature  a 
shameful  disregard  of  man's  dearest  and  most  vital  interests, 
by  holding  that  an  act,  designedly  passed,  to  preserve  the 
character  and  dignity  of  a  profession  that  in  all  ages  has 
been  the  bulwark  of  society,  and  into  whose  hands  the  most 
sacred  trusts  are  and  have  been  committed,  fails  to  give  pro- 
tection when  protection  is  most  required!  And  this  we 
will  do,  if  this  statute  is  so  construed  as  to  confine  its  pro- 
visions to  attorneys  merely  employed  in  the  trial  of  civil 
cases.  It  must  be  observed,  also,  that  this  act,  defining  the 
duties  of  the  district  attorney,  devolves  upon  him  the  neces- 
sity of  appearing  in  behalf  of  the  territory  and  the  several 
counties  of  his  district  in  all  indictments,  suits  and  pro- 
ceedings, where  the  territory  or  the  people  thereof,  or  any 
county  of  his  said  district  may  be  a  party.  His  duties, 
therefore,  embrace  something  more  than  criminal  business* 
It  touches  upon — nay,  he  must  enter  into  the  domain, 
where  admission  as  to  all  others  is  only  secured  by  a  license. 
But  it  is  contended  that  the  act  creating  the  office  of  district 
attorney  does  not  require  that  such  officer  shall  have 
been  admitted  and  licensed  as  an  attorney.  True,  it  does 
not,  but  it  is  a  well-settled  principle  that,  in  giving  con- 
struction to  any  statute,  the  legislature  must  be  understood 
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to  have  used  terms  and  phrases  in  the  sense  in  which  those 
terms  and  phrases  for  long  years  prior  had  been  understood 
and  received  in  relation  to  a  particular  subject.  Another 
well-established  and  fundamental  role  of  construction  is, 
that  all  acts  and  provisions  of  the  law,  in  pari  materia,  are 
to  be  taken  and  considered  together.  It  follows,  therefore, 
that,  in  construing  the  act  under  examination,  we  must 
look  to  the  object  and  purpose  of  the  legislature  as  gathered 
from  the  light  of  surrounding  circumstances,  and  as  illus- 
trated and  explained  by  the  previous  legislation  in  this  and 
other  States  relating  to  the  same  subject. 

Another  rule  of  construction  is,  that  where  the  same  or 
similar  words  are  used  in  a  statute,  which  are  found  in  a 
previous  statute,  relating  to  the  same  subject-matter,  the 
latter  act  must  receive  the  same  construction  as  the  former. 
In  many  of  the  States  this  representative  of  the  people  is 
selected  by  the  courts.  The  manner  of  creating  the  office 
can  make  no  difference ;  the  question  is,  can  Buch  an  officer 
be  selected  from  among  those  who  are  not  attorneys — officers 
of  the  court  %  It  cannot  be  done,  because  no  attorney  can 
appear  as  an  officer  of  the  court  who  has  not  been  admitted 
to  practice.  Appointment  by  the  governor  or  election  by 
the  people  confers  no  authority  to  appear  in  court.  The 
person  elected  is  not  called  prosecutor  but  prosecuting  or 
district  attorney.  The  very  words  pre-suppose  the  indi- 
vidual to  be  an  attorney,  and,  while  in  such  capacity,  to  be 
elected  a  district  attorney  or  an  attorney  to  prosecute  the 
pleas  of  the  territory.  The  election  does  not  confer  on  the 
individual  the  privilege  of  being  considered  an  attorney  if 
he  was  not  one  before,  but,  having  the  attorney' s  privilege 
in  court,  he  can,  by  appointment  or  election,  appear  in  behalf 
of  the  people  to  prosecute  and  have  his  designation  "  dis- 
trict attorney"  or  "prosecuting  attorney."  The  experience 
of  every  member  of  the  bar  will  teach  him  that  this  is  the 
universal  and  accepted  construction  given  to  acts  of  the 
character  now  under  consideration.  But,  to  make  clearer 
this  principle,  let  me  illustrate  it  by  an  example :  A  B  is 
elected  prosecuting  attorney,  qualifies  and  enters  upon  the 
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discharge  of  his  duties.  During  a  term  of  court  he  is  dis- 
abled and  becomes  incapable  of  attending  to  his  duties.  To 
prevent  a  failure  of  justice,  the  court  must  appoint  a  prose- 
cutor ;  can  it  be  contended  that  the  judge  could  appoint  to 
such  office  one  who  had  never  been  admitted  to  practice  law, 
or,  if  he  should  assume  to  do  so,  would  it  not  be  an  abuse 
of  his  powers  f  But,  it  is  said,  that  the  statute  fixes  no  grade 
of  ability  for  this  office.  True,  it  does  not,  and,  generally 
speaking,  eminent  qualifications  have  nowhere  been  held 
to  be  indispensable  to  the  occupation  of  office ;  but  the 
statute  has,  at  least,  enjoined  one  thing;  and  that  is,  whether 
the  individual  has  one  or  ten  or  twenty  talents,  he  shall  not 
be  permitted  to  display  them,  as  an  attorney  at  law,  in  the 
courts  of  justice,  until  he  has  spent  two  years  in  burnishing 
them  up,  and  has  a  certificate  to  that  effect.  Fortunately 
we  are  not  without  authority  on  this  subject. 

In  the  case  of  The  People  ex  rel.  Hughes  v.  May,  3 
Mich.  598,  it  is  held  by  the  court  that  no  person  who  has 
not  been  previously  admitted  as  an  attorney  at  law  is 
eligible  to  the  office  of  prosecuting  attorney.  The  Mich- 
igan statute  is  like  our  own.  The  people  there  elected  May 
district  attorney.  Prior  to  the  election,  he  had  not  been 
admitted  as  a  member  of  the  bar,  and  had  not  received  a 
license,  and  the  supreme  court  held  that  he  was  clearly 
ineligible,  and  sustained  a  judgment  of  ouster  on  that 
ground.  Martin,  J. ,  in  delivering  the  opinion  of  the  court, 
says:  "Among  the  well-settled  rules  of  construction  of 
statutes  are  these :  1st.  The  natural  import  of  the  words  of 
any  legislative  act,  according  to  the  common  use  of  them 
when  applied  to  the  subject-matter  of  the  act,  is  to  be  taken 
as  expressing  the  intention  of  the  legislature,  unless  the 
intention  so  resulting  from  the  ordinary  import  of  the 
words  be  repugnant  to  sound  acknowledged  principles  of 
public  policy. 

"  The  natural  import  of  words  is  that  which  their  utterance 
promptly  and  uniformly  suggests  to  the  mind,  that  which 
common  use  has  affixed  to  them ;  the  technical  is  that  which 
is  suggested  by  their  use  in  reference  to  a  science  or  profes- 
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sion,  that  which  particular  use  has  fixed  to  them,  and  when 
the  natural  and  technical  import  unite  upon  a  word  both 
their  rules  combine  to  control  its  construction,  and,  indeed, 
it  is  difficult  to  understand  how  any  other  signification,  than 
that  which  they  suggest,  can  be  affixed  to  it,  unless  upon 
the  most  positive  declaration,  that  a  different  one  was  de- 
signed. Now,  the  word  "  attorney,' '  when  used  in  connection 
with  the  proceedings  of  courts,  and  the  authority  to  conduct 
business  in  them,  as  well  as  when  employed  in  a  general 
sense  with  reference  to  the  transaction  of  business,  usually 
and  almost  necessarily  confided  to  members  of  the  legal 
profession,  has  a  fixed  and  universal  signification  on  which 
the  technical  and  popular  sense  unite.  The  legislature  and 
the  judge,  the  lawyer  and  the  layman,  understand  it  alike 
as  having  reference  to  a  class  of  persons  who  are,  by  license, 
constituted  officers  of  courts  of  justice,  and  who  are  empow- 
ered to  appear  and  prosecute,  and  defend,  and  upon  whom 
peculiar  duties,  responsibilities  and  liabilities  are  devolved 
by  law  in  consequence.  That  the  natural  and  technical 
import  of  the  wordB  or  title  "  prosecuting  attorney,"  are 
identical,  I  shall  not  stop  to  argue  at  length,  and  common 
experience  teaches  us  that  they  suggest  to  every  person 
alike  the  idea  of  an  attorney  at  law,  set  apart  to  conduct 
the  public  business,  whether  of  a  civil  or  criminal  nature, 
and  perhaps  primarily,  that  of  a  criminal  character." 

In  the  case  of  The  Commonwealth  v.  Adams,  3  Mete.  (Ky.) 
6,  it  was  held  that  one  elected  to  the  office  of  county  attor- 
ney to  which  he  was  ineligible,  not  having  been  a  licensed 
practicing  attorney  for  two  years,  and  exercising  the  func- 
tions and  receiving  the  emoluments  of  the  office,  is  guilty 
of  usurpation  of  office  and  liable  to  indictment.  It  is  insist- 
ed, however,  that  the  right  to  an  office  cannot  be  deter- 
mined by  an  action,  other  than  a  proceeding  in  the  nature 
of  a  writ  of  quo  warrarvto.  Mr.  Blackwell,  in  his  treatise 
on  tax  titles,  says,  in  writing  of  officers  de  facto,  "  the  only 
appropriate  mode  of  testing  the  title  of  a  person  to  an  office 
is,  by  an  information  in  the  nature  of  a  writ  of  quo  war- 
ranto,  in  which,  after  notice  and  impartial  hearing,  he  will 
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be  ousted  from  the  office,  if  it  turns  out  that  he  has  been 
exercising  official  functions  without  the  warrant  of  the  law. 
Until  then,  he  holds  the  office  by  sufferance  of  the  State, 
and  the  silence  of  the  government  is  construed  by  the  courts 
as  a  ratification  of  his  acts.  When  the  government  acqui- 
esces in  the  acts  of  such  an  officer,  third  persons  ought  not 
to  be  permitted  to  question  them."  Id.  117.  While  I  yield 
my  assent  to  the  doctrine  here  enunciated  in  the  broadest 
extent,  I  am  not  unmindful  of  the  existence  of  another 
principle  equally  well  settled,  namely,  that  when  a  party  hav- 
ing been  deprived  of  the  use  of  an  office  comes  into  a  court 
and  applies  for  a  writ  of  mandamus  to  restore  him,  the  writ 
will  never  be  awarded  when  it  is  clear  and  manifest  that  the 
party  applying  for  the  same  was,  at  the  date  of  his  election, 
ineligible,  and  when  it  is  patent  that  if  restored  he  could 
be  immediately  ousted  by  a  writ  of  quo  warranto. 

The  papers  in  this  case  show  that,  at  the  date  of  Green's 
election,  he  was  not  a  licensed  attorney,  and  he  was  not  enti- 
tled to  practice  in  the  courts  of  this  territory,  and,  I  think, 
I  have  already  shown  that  the  absence  of  this  license  ren- 
dered him  incompetent  to  exercise  the  office  of  district 
attorney.  Can  it  be  said  that  one  who  shows  himself  not 
entitled  to  an  office  has  a  right  to  this  writ  ?  I  know  of  no 
case  that  sanctions  such  a  claim  It  is,  perhaps,  the  correct 
theory  in  reference  to  an  office  elective  by  the  people,  that 
the  fact  that  an  eligible  person  is  duly  chosen  to  fill  the 
same,  confers  upon  him  the  right,  the  title  to  such  office,  or 
the  certificate  of  election  or  commission,  is,  in  some  respects, 
something  like  a  deed  to  land,  the  mere  evidence  of  such 
title.  •  This  title  gives  the  right  to  exercise  the  accustomed 
or  fixed  duties  of  the  office,  and  receive  the  fees  and  emolu- 
ments therefor.  In  this  right,  it  has  been  often  contended, 
there  may  exist  a  franchise  to  which  the  rights  of  property 
may  attach  for  certain  purposes.  But  this  title  vests  in  and 
these  rights  inure  only  to  an  eligible  person.  See  Olassock 
v.  Lyons, 20  Ind.  2 ;  Allen  v.  McKean,  1  Sumn.  317. 

In  coming  to  the  conclusion  that  I  have  reached,  I  have 
not  been  unmindful  of  the  delicacy  and  importance  of  this 
Vol.  I.— 46 
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question,  nor  regardless  of  the  rights  of  the  people  to  exer- 
cise the  electoral  right,  untrammeled  by  any  condition*  or 
restrictions,  except  such  as  are  expressed  by  law.  But  such 
conditions  and  restrictions,  when  established,  are  to  be 
enforced  as  well  as  the  right  itself.  I  am  not  at  liberty  to 
disobey  the  law  as  an  individual,  nor  do  I  possess  that 
right  when  acting  with  thousands  of  others.  Nor  can  I 
consent  that  a  writ  of  mandamus  shall  issue  to  the  judge 
below,  when  its  force  and  effect  is  to  compel  him  to  do  an 
act,  the  performance  of  which  is  a  palpable  violation  of 
law.  For  the  reasons  I  have  given  the  writ  should  be 
denied. 

Wells,  J.  Although  I  at  first  doubted,  I  am  now  satis- 
fied that  the  court  has  jurisdiction  to  entertain  this  appli- 
cation ;  the  court  to  which  the  writ  is  prayed  is  within  the 
supervisory  jurisdiction  of  this  court ;  the  duty  sought  to 
be  enforced  is  of  public  concern,  and  is  not  judicial  in  its 
nature,  nor  one  about  which  that  court  is  called  upon  to 
exercise  a  discretion. 

The  election  of  Mr.  Green,  his  qualification  in  office,  and 
his  entry  upon  the  duties  thereof,  are  admitted,  and  the  sole 
ground  of  his  exclusion  was  that  he  had  not  been  admitted 
to  the  bar  of  this  court,  and  that,  by  reason  of  ignorance  of 
the  law  and  the  usage  and  practice  of  courts,  he  was  incom- 
petent to  discharge  the  duties  of  his  position. 

But  the  statute  has  not  prescribed  any  qualification  of 
learning  or  admission  as  an  attorney,  to  confer  eligibility  to 
this  office,  and  I  think  courts  ought  to  be  slow  to  give  to 
the  general  words  of  a  statute  such  effect  as  to  limit  the 
right  of  the  people  to  exercise  their  preference  in  filling  the 
offices  within  their  gift.  Undoubtedly  it  is  more  proper 
that  the  person  elected  to  manage  the  causes  of  the  people 
should  be  a  member  of  the  bar  and  in  practice,  for  this 
affords  an  assurance  in  some  degree  of  his  competency  to 
discharge  the  duties  of  that  position.  Probably,  too,  it  was 
generally  supposed,  when  the  act  creating  the  office  of  dis- 
trict attorney  was  passed,  that  an  attorney  at  law  would 
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be  chosen  by  the  people,  but  I  see  nothing  in  this  mere 
propriety,  nor  in  the  name  by  which  the  law  designates  the 
official,  to  warrant  me  in  concluding  that  the  legislature 
intended  to  restrict  the  suffrage  of  the  people  to  a  single 
class.  The  people  have  the  power  and  the  right,  both  by 
their  inherent  sovereignty  and  by  prescriptive  usage,  to 
elect  incompetent  men  to  office ;  and  if  the  legislature  may 
lawfully  limit  the  exercise  of  this  right,  and  say  that  cer- 
tain privileged  classes  shall  exclusively  exercise  certain 
offices,  they  have  not  clearly  said  so  as  to  this  particular 
office,  and  I  think  we  ought  not  to  strain  the  text  of  the 
statute  to  limit  the  exercise  of  the  elective  franchise.  It  is 
a  precedent  full  of  danger.  The  authorities  which  are  cited 
in  support  of  the  contrary  view  are  not,  in  my  opinion, 
entitled  to  controlling  consideration. 

In  May's  case,  3  Mich.  598,  the  opinion  of  the  court  is 
based  upon  the  construction  of  a  series  of  statutes  which 
never  were  in  force  here. 

In  Adairt  s  case,  3  Mete.  7,  it  appears  that  there  was  an 
express  statute  prohibiting  any  one  not  a  licensed  attorney 
from  exercising  this  office.  The  opinion  of  my  associate, 
therefore,  rests  solely  upon  the  fitness  and  propriety  that 
the  legislature  should  have  made  this  restriction  and  the 
mere  circumstance  or  accident,  that  the  legislature  in  de- 
nominating this  office  have  used  a  word  which  indicates  a 
person  licensed  by  the  courts  to  manage  the  causes  of  others 
for  a  reward. 

But  however  this  may  be,  it  appears  that  in  this  case  Mr. 
Green  had  not  only  been  elected  and  commissioned,  but  he 
had  entered  upon  his  office  and  was  in  the  actual  exercise  of 
its  duties  and  functions.  He  was,  therefore,  an  officer  de  facto 
by  a  colorable  title,  and  he  had  a  property  in  his  possession 
of  the  office,  however  ineligible,  of  which  he  could  lawfully 
be  ousted  only  by  due  process  of  law,  and  due  process  of 
law  is,  in  this  case,  nothing  less  than  the  judgment  of  a 
court  of  competent  jurisdiction  in  a  direct  proceeding  after 
notice  to  the  incumbent  and  opportunity  given  him  to  be 
heard  upon  the  question  of  his  right. 
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It  is  not  as  if  the  prior  incumbent  bad  refused  to  yield 
the  office  and  asserted  the  invalidity  of  Mr.  Green's  election ; 
in  such  case  upon  quo  warranto  brought,  I  apprehend  the 
court  might  have  investigated  the  question  of  the  relator  a 
eligibility. 

But  the  prior  incumbent  yielded  the  office,  and  Green 
entered  into  it  and  had  possession,  and  whether  lawfully 
elected  or  not,  he  had  a  property  in  that  mere  possession 
of  which  he  could  no  more  be  deprived  by  a  summary 
order  of  court  than  of  a  freehold  in  lands.  It  is  idle  to  say 
that  he  does  not  now  show  a  lawful  title  to  the  office,  his 
possession  was  his  title,  and  that  must  suffice  until  lawfully 
dispossessed.  If  the  courts  may,  for  any  supposed  dis- 
qualification, exclude  by  a  mere  order  the  district  attorney 
elected  by  the  people,  the  same  power  certainly  extends  to 
the  sheriff,  and  for  any  thing  I  can  see,  if  Mr.  Green  may 
be  excluded  of  his  office,  so  may  the  attorney  of  the 
United  States ;  the  official  denomination  of  the  two  is  iden- 
tical ;  the  statutes  of  this  territory,  upon  which  the  opinion 
of  my  associate  is  based,  certainly  govern  both ;  the  one  is 
as  much  an  officer  of  the  court  as  the  other,  and  the  former, 
quite  as  truly  as  the  latter,  holds  his  office  from  a  power 
above  and  beyond  the  courts. 

And  if  the  authority  which  was  claimed  and  exercised  in 
the  case  of  Mr.  Green  exists  at  all,  it  is  difficult  indeed 
to  say  that  it  does  not  extend  to  all  public  officers  whatever; 
unless  those  who  exercise  their  functions  beyond  the  pre- 
cincts of  the  courts  of  law  hold  by  some  superior  tenure, 
and  this  cannot  be  admitted. 

I  am  of  opinion  that  Mr.  Green  was  unlawfully  excluded 

from  the  office  of  district  attorney,  and  that  a  peremptory 

mandamus  ought  to  issue  according  to  the  prayer  of  the 

relator. 

Writ  denied. 


1871.]  Thackabay  9.  Hanson.  966 


Thaokabay  v.  Hanson. 

Contotuaitcb —  affidavit  must  set  out  material  facts.  If  the  facts  set  out  in 
an  affidavit  for  continuance  are  not  competent  in  defense  under  the  state 
of  the  pleadings,  the  continuance  should  be  denied. 

In  an  action  on  a  promissory  note,  one  of  the  defendants  moved  for  continu- 
ance upon  the  ground,  that  an  absent  witness  would  testify  that  the 
words  "  president "  and  "  secretary  "  had  been  cut  from  the  signatures  to 
the  note.  These  facts  were  not  material  except  to  show  that  the  note  was 
executed  on  behalf  of  a  corporation,  and  was  not  the  note  of  the  defend- 
ants. The  execution  of  the  note  was  not  denied  by  plea,  verified  by  affidavit, 
and  therefore  the  evidence  was  not  admissible,  and  the  motion  for  contiuu- 
ance  was  properly  overruled.  f 

Promissory  notes — all  are  negotiable,  Under  our  statute  (Rev.  Stat.  ch. 
1064),  all  promissory  notes  and  instruments  for  the  payment  of  money  are 
negotiable,  whether  so  expressed  or  not,  and  a  note  which  does  not  con- 
tain  the  words  "  or  order,"  is  negotiable  in  the  same  manner  as  if  it  did 
contain  those  words. 

Pleading  and  proof — variance  in  description  of  promissory  note.  A  prom- 
issory note  expressed  to  be  given  for  cash  borrowed  may  be  described  in 
the  declaration  as  given  for  value  received. 

Error  to  Probate  Court,  Clear  Creek  County. 

Mr.  Hugh  Butler  and  Mr.  R  S.  Morrison,  for  plain- 
tiff in  error. 

Messrs.  Johnson  &  Teller,  for  defendant  in  error. 

Wells,  J.  The  defendant,  in  his  affidavit  for  continu- 
ance, swore  that  he  expected  to  show,  by  the  absent  witness, 
that  the  promissory  note  sued  upon  was  executed  by  the 
witness  and  defendant  as  president  and  secretary  respec- 
tively of  a  certain  mining  corporation,  and  on  behalf  thereof, 
and  that  after  its  execution,  and  before  the  commencement 
of  the  action,  it  had  been  fraudulently  altered  without  the 
knowledge  or  consent  of  either  witness  or  defendant,  by 
cutting  from  the  end  thereof  the  words  "president"  and 
** secretary' '  appended  to  the  signatures  of  witness  and 
defendant  respectively. 

A  continuance  ought  not  to  have  been  granted,  unless  the 
facts  set  forth  by  the  affidavit  were  competent  matters  in 
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defense,  under  the  state  of  pleadings.  These  matters  can- 
not be  said  to  be  competent  or  admissible,  except  as  tend- 
ing to  show  that  the  note  declared  upon  never  was  the  un- 
dertaking of  the  defendant,  for  the  liability  of  the  defendant 
was  not  affected  by  the  alteration,  unless  made  in  a  material 
part,  and  there  was  nothing  material  in  the  words  stricken 
from  the  note,  unless  they  are  to  receive  effect  as  rendering 
parol  evidence  admissible  to  show  that  the  note  was  executed 
in  a  representative  capacity,  and  was,  therefore,  the  note  of 
the  principal  and  not  of  the  agent.  It  is  manifest,  therefore, 
that  the  evidence  to  obtain  which  a  continuance  was  sought, 
whether  directed  to  the  avoidance  of  the  note  by  reason  of 
the  alteration,  or  to  the  capacity  in  which  the  defendant 
contracted,  involves  the  same  substantial  matter  of  defense, 
that  is,  that  the  note  was  not  the  undertaking  of  the  defend- 
ant, and  in  either  view,  the  defendant  having  failed  to  verify 
his  plea,  such  evidence  could  not  be  received  even  though 
the  witness  had  been  present. 

What  is  here  said  will  not,  however,  be  understood  as 
going  beyond  the  particular  case  here  presented,  nor  cer- 
tainly as  impairing  or  denying  the  rule  that  an  alteration 
apparent  on  the  face  of  the  instrument  must  be  explained 
in  order  to  its  admission  in  evidence,  for,  whether  such 
apparent  alteration  may  or  may  not  be  taken  advantage  of 
under  an  unsworn  plea,  is  a  question  not  presented  by  this 
record,  the  alteration  alleged  in  this  case  being  one  which  it 
seems  to  us  could  not  be  apparent  upon  the  face  of  the 
paper. 

The  motion  for  a  continuance  was,  therefore,  properly 
overruled. 

The  note  counted  upon  is  described  in  the  declaration  as 
payable  to  the  order  of  the  plaintiff  for  value  received  ;  the 
note  offered  in  evidence  upon  the  trial  was  payable  to  the 
plaintiff  without  other  words,  and  was  expressed  to  be  for 
cash  borrowed;  objection  was  made  on  the  ground  of 
variance  in  these  respects,  which  objection  being  overruled, 
an  exception  was  saved,  and  this  decision  of  the  court  is 
now  assigned  for  error. 
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Under  the  English  statutes,  and  in  most  of  the  States  of 
the  Union,  words  of  negotiability  are  requisite  to  give  an 
assignable  quality  to  commercial  paper ;  where  the  law  is 
so,  such  words  are  a  material  part  of  the  note,  and  the 
instrument  must,  in  pleading,  be  correctly  described  in  this 
respect.  Under  our  statute,  however,  all  promissory  notes 
and  instruments  for  the  payment  of  money  are  negotiable 
whether  so  expressed  or  not,  and  whether  the  particular 
instrument  contains  the  words  "or  order,"  or  equivalent 
words  or  not,  its  legal  effect  is  the  same  as  if  it  did  contain 
such  words.  In  describing  such  instrument,  therefore,  if  it 
be  declared  upon  as  payable  to  the  plaintiff  directly,  when, 
in  fact,  it  is  payable  to  his  order,  or,  as  payable  to  his  order, 
when,  in  fact,  payable  to  him  directly,  in  either  case  there 
is  no  variance,  for  the  contract  is  described  according  to  its 
legal  effect. 

The  second  allegation  of  variance  seems  to  be  equally 
without  foundation.  It  is  said,  in  Byles  on  Bills,  64,* 
that,  "though  the  nature  or  particulars  of  the  consideration 
appears  on  the  bill  or  note,  it  is  not  necessary  to  state  it  in 
the  declaration,  or  it  may  be  stated  generally  as  value 
received." 

We  perceive  no  error  in  the  record,  and  the  judgment  is 
therefore  affirmed. 

Affirmed. 


School  Distbiot  No.  8,  Jeffebson  County,  v.  Ebskin. 

Attorney  in  fact  —  to  execute  appeal  bond.  If  authority  is  given  by  statute 
to  the  president  of  a  school  district  to  execute  an  appeal  bond  on  behalf 
of  the  district,  the  district  may  nevertheless  confer  the  same  authority 
upon  its  secretary.  A  party  may  have  several  agents  appointed  to  do  the 
same  thing. 

Appeal  bond  may  be  amended.  If,  on  appeal  from  a  justice  of  the  peace,  the 
bond  was  executed  by  the  secretary  of  the  district  in  good  faith,  bat  with- 
out authority  from  the  district,  it  was  amendable.  The  statute  (Rev.  Stat. 
ch.  60,  §  46, 407)  on  this  subject  applies  to  every  case  in  which  an  honest 
effort  is  made  to  appeal  the  cause. 
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Appeal  from  District  Court,  JefiTerson  County. 
Mr.  A.  H.  De  Fraxce,  for  appellant 
No  appearance  for  appellee. 

Hallett,  C.  J.  Appellee  brought  suit  against  the  school 
district  before  a  justice  of  the  peace,  and  recovered  judg- 
ment, from  which  the  latter  appealed  to  the  district  court, 
and  filed  a  bond,  to  which  the  name  of  the  district  was 
signed  by  the  secretary  thereof. 

In  the  district  court,  appellee  moved  to  dismiss  the 
appeal  upon  the  ground  that  the  bond  was  not  executed  by 
appellant,  which  motion  was  allowed,  and  a  motion  by 
appellant  for  leave  to  file  a  good  and  sufficient  bond  was 
denied. 

The  school  law  (Rev.  Stat  580)  provides  as  follows :  "  The 
president  shall  appear  in  behalf  of  his  district  in  all  suits 
brought  by  or  against  the  same,  but  when  he  is  individually 
a  party  this  duty  shall  be  performed  by  the  secretary ; "  and 
probably  it  was  thought  that  this  conferred  upon  the  presi- 
dent alone  power  to  execute  an  appeal  bond  in  behalf  of 
the  district,  and  that  such  power  could  not  be  exercised  by 
any  other  person. 

Under  the  law,  school  districts  are  simple  democracies  in 
which  educational  matters  are  managed  by  the  electors 
themselves,  or  by  a  district  board  composed  of  the  presi- 
dent, secretary  and  treasurer,  if  the  electors  shall  so  declare. 
With  such  an  organization  it  is  convenient,  if  not  necessary, 
to  clothe  an  officer  with  power  to  conduct  all  legal  proceed- 
ings on  behalf  of  the  district,  and  it  is  reasonable  to  presume 
that  the  section  recited  was  intended  to  supply  this  want 
It  will  be  observed  that  the  president  is  to  appear  on  behalf 
of  the  district,  that  is,  as  the  agent  of  the  district  and  obvi- 
ously for  the  purpose  of  protecting  the  interest  of  his  prin- 
cipal. While  the  president  is  thus  made  the  agent  of  the 
district  to  attend  to  its  legal  controversies,  we  do  not  discover 
in  the  act  any  limitation  upon  the  power  of  the  district  to 
act  through  other  agencies.    The  appointment  of  the  presi- 
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dent  is  made  to  serve  the  convenience  and  to  protect  the 
interests  of  the  district  and  not  to  circumscribe  its  powers 
in  the  matter  of  choosing  its  agents.  If  it  be  granted  that 
the  president  has  power  to  appear  in  behalf  of  and  conduct 
the  causes  of  the  district,  non  constat,  that  such  authority  is 
not  possessed  by  any  other  person,  for  a  principal  may  have 
several  agents  appointed  to  do  the  same  thing.  The  author- 
ity of  the  secretary  to  execute  the  appeal  bond  in  this  case 
was  denied  upon  the  ground,  that  such  authority  could  not 
be  conferred  upon  him,  which  is  not  tenable.  If  he  had 
authority  to  execute  the  bond  it  was  binding  upon  the  dis- 
trict, and  before  appellee  could  call  upon  the  court  to  dis- 
miss the  appeal,  the  absence  of  authority  in  the  secretary 
must  have  been  shown  at  least  prima  facie.  In  some  courts 
a  rule  obtains  which  requires  that  evidence  of  the  authority 
under  which  an  agent  acts  shall  be  filed  with  the  instrument 
executed  by  him,  but,  in  the  absence  of  any  such  rule,  courts 
will  not  assume  that  an  agent  has  acted  without  authority 
from  the  principal  until  a  showing  is  made. 

Upon  proper  application  the  district  court  would  doubt- 
less require  appellant  to  exhibit  the  authority  under  which 
the  secretary  acted,  or  the  want  of  such  authority  may  be 
shown  by  affidavit. 

But  if  the  bond  was  executed  in  good  faith  it  was  amend- 
able even  if  the  secretary  had  no  authority  from  the  district 
to  sign  it.  The  statute  upon  this  subject  is  very  liberal,  and 
it  applies  to  every  case  in  which  an  honest  effort  is  made  to 
appeal  the  cause.    Patty  v.  WiTtcTvester,  20  111.  261. 

The  judgment  is  reversed  with  costs,  and  the  cause  is 
remanded  with  directions  to  the  district  court  to  permit 
appellant  to  file  a  new  bond,  according  to  the  prayer  of  its 
motion* 

Beversed.  ' 

Vol.  I.— 47  i 
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Dkhyzr  towh  sitb  —  titfe  la.  When  title  was  acquired  to  the  town  Bite  of 
DenTer,  under  the  act  of  May  38, 1864  (18  Stat  at  Large,  94),  the  prior  set 
of  the  legislative  assembly  of  the  territory  (8  Seas.  189),  came  into  effect 
and  governed  the  trustee  in  the  disposal  of  lots  within  the  town  site. 

By  the  act  of  congress  the  regulation  of  the  details  of  executing  the  trust 
was  entirely  remitted  to  the  territorial  legislature,  and  it  was  eminentlj 
proper  that  in  the  very  threshhold  they  should  fix  a  period  within  which 
the  claim  of  every  beneficiary  should  be  asserted. 

Territorial  act  —  refftUating  execution  of  trust.  The  provision  of  the  fourth 
section  of  the  act  of  the  territorial  assembly,  requiring  claimants  of  land 
within  the  town  site  to  assert  their  claims  within  ninety  days  after  notice 
of  the  entry,  was  as  to  claims  and  rights  existing  at  the  date  of  the  entry 
dictated  by  public  interest  and  dearly  within  the  power  delegated  hy 
congress  to  the  territorial  legislature. 

Every  person  who,  in  virtue  of  an  occupancy  or  improvement  existing  at  the 
date  of  the  entry  of  the  town  site  or  prior  thereto,  seeks  to  bring  in  ques- 
tion the  right  of  one  holding  by  conveyance  from  the  trustee,  must  show 
affirmatively  a  compliance  on  his  part,  with  the  requirements  of  the  fourth 
section  of  the  act  of  assembly,  or  at  least  must  excuse  his  failure  to  com- 
ply therewith. 

Failure  to  obsbbvb— section  4  of  act  of  assembly.  Where  a  bill  was  filed 
against  one  who  had  obtained  title,  under  the  act  of  congress  and  of  the 
territorial  assembly,  to  a  lot  in  the  city  of  Denver,  by  one  who  claimed 
title  to  the  same  lot  which  accrued  in  the  year  1889,  to  have  the  defendant 
declared  a  trustee  for  the  benefit  of  the  complainant,  and  it  was  not  averred 
that  the  complainant  or  his  grantors  had  filed  a  declaratory  statement,  si 
required  by  the  fourth  section  of  the  act  of  the  assembly,  the  relief  was 
denied. 

Appeal  from  District  Courts  Arapahoe  County. 
Mr.  Alfred  Satbb  and  Mr.  H.  R.  Hunt,  for  appellant 
Mr.  S.  E.  Browne  and  Mr.  G.  W.  Purkins,  for  appellee. 

Wells,  J.  The  act  for  the  relief  of  the  citizens  of  Den- 
ver, in  the  territory  of  Colorado  (13  Statute  at  Large,  94), 
authorizes  the  probate  judge  of  Arapahoe  county  to  enter 
certain  specified  lands,  the  site  of  the  city,  in  trust  for  the 
occupants  and  the  bona  fide  owners  of  improvements  thereof 
and  declares  in  substance  that  the  execution  of  the  provis- 
ions shall  be  controlled  by  the  provisions  of  "  An  act  for  the 
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relief  of  the  citizens  of  towns  upon  lands  of  the  United 
States,  under  certain  circumstances,"  approved  May  23, 
1844.  This  latter  act  (5  Statutes  at  Large,  657),  provides, 
that,  upon  the  entry,  in  pursuance  of  its  provisions,  of  any 
town  site  upon  the  public  domain,  the  execution  of  the  trust 
for  the  occupants  therein  created  shall  be  conducted  under 
such  rules  and  regulations  as  may  be  prescribed  by  the  leg- 
islative authority  of  the  State  or  territory  within  which  the 
same  is  situated. 

In  pursuance  of  this  delegation,  the  legislature  of  this 
territory,  by  the  act  of  March  11,  1864  (Laws  1864,  p.  189), 
had,  in  advance  of  the  passage  of  the  act  of  congress  for 
the  relief  of  the  citizens  of  Denver,  prescribed  rules  and 
regulations  for  the  administration  of  the  trust,  in  case  of  the 
entry  thereafter  of  any  town  site,  in  pursuance  of  the  act  of 
congress  of  May  23,  1844. 

There  can  be  little  question,  we  think,  that,  upon  the 
entry  of  the  town  site  of  Denver  (which  was  made  in  pur- 
suance of  the  act  of  May  28,  1864),  the  act  of  the  territorial 
legislature  came  into  application  and  governed  the  trustee 
in  the  disposal  of  the  lots  within  the  town  site ;  and,  in  order 
to  the  determination  of  this  case,  it  is  necessary,  therefore, 
to  refer  to  the  provisions  of  that  act. 

By  this  act,  then,  it  was  provided  that,  in  case  of  the  entry 
of  any  town  site  under  the  act  of  congress,  May  23,  1844, 
the  corporate  authorities  or  the  probate  judge  making  such 
entry  should,  within  thirty  days,  give  notice  thereof  by 
posting  in  three  public  places  within  the  town,  and  by  pub- 
lication in  a  newspaper  printed  and  published  within  the 
county ;  and  by  the  fourth  section  it  was  provided,  that 
"  each  and  every  person  or  association,  or  company  of  per- 
sons claiming  to  be  an  occupant  or  occupants,  or  to  have 
possession,  or  to  be  entitled  to  the  occupancy  or  possession 
of  such  lands,  or  to  any  lot,  block,  share  or  parcel  thereof, 
shall,  within  ninety  days  after  the  first  publication  of  such 
notice,  in  person,  or  by  his,  her  or  their  duly  authorized 
agent  or  attorney,  sign  a  statement  in  writing  containing  an 
accurate  description  of  the  particular  parcel  or  parte  of  land 
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in  which  he,  she  or  they  claim  to  have  an  interest  and  the 
specific  right,  interest  or  estate  therein,  which  he,  she  or 
they  claim  to  be  entitled  to  receive,  and  deliver  the  same  to 
or  into  the  office  of  such  corporate  authorities,  judge  or 
judges ;  and  all  persons  failing  to  deliver  such  statement 
within  the  time  specified  in  this  section  shall  be  forever 
barred  the  right  of  claiming  or  recovering  such  lands  or  any 
interest  or  estate  therein,  or  in  any  part,  parcel  or  share 
thereof,  in  any  court  of  law  or  equity." 

By  the  act  of  congress,  the  regulation  of  the  details  of 
executing  the  trust  was  entirely  remitted  to  the  territorial 
legislature,  and  it  was  eminently  proper  that,  in  the  very 
threshold,  they  should  fix  a  period  within  which  the  claim 
of  every  beneficiary,  or  one  pretending  to  be  such,  should 
be  asserted ;  for,  in  the  absence  of  such  a  limitation,  neither 
could  the  trustee  understanding^  determine  at  what  period 
he  might  lawfully  perform  the  trust,  and  convey  to  an  occu- 
pant the  lots  within  his  occupancy,  nor  could  any  citizen, 
whether  before  or  after  such  conveyance,  at  no  matter  how 
remote  a  period,  be  confident  that  his  title  might  not  be 
clouded  by  assertion  of  an  adverse  claim.    To  have  omitted 
such  legislation  would  have  been  to  encourage  the  prosecu- 
tion, in  later  years,  of  dormant  claims  and  possessory  rights 
long  before  abandoned,  and  to  render  doubtful  and  uncer- 
tain all  titles  accruing  under  the  trust.    Such  a  regulation 
as  that  contained  in  the  fourth  section  before  quoted  was, 
therefore,  as  to  claims  and  possessory  rights,  existing  at  the 
date  of  the  entry,  dictated  by  public  interest,  and  as  to 
those  claims  and  rights,  was  clearly  within  the  power  dele- 
gated by  congress  to  the  territorial  legislature.    Whether 
any  several  beneficial  interests  in  the  trust  could,  under  any 
circumstances,  arise  subsequent  to  the  entry,  is  a  question 
upon  which  I  have  heretofore  expressed  my  opinion  in  The 
City  of  Denver  v.  Kent  et  al.>  ante,  336,  decided  at  the 
present  term,  and  the  effect  of  this  legislation  upon  rights 
not  acquired  or  asserted  to  be  acquired,  until  after  the  date 
of  the  entry,  it  is  not  necessary  in  this  cause  to  advert  to. 

And,  though  the  period  fixed  within  which  those  claiming 
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to  be  entitled  to  share  in  the  trust  may  appear  to  be  a  more 
limited  one  than  a  liberal  policy  might  have  dictated,  yet 
We  cannot,  for  this  reason,  declare  the  statute  invalid  ;  for 
this,  like  all  other  questions  of  mere  detail,  was  exclusively 
within  the  legislative  discretion. 

We  are  of  opinion,  therefore,  that  every  person  who,  in 
virtue  of  an  occupancy  or  improvement  existing  at  the  date 
of  the  entry  of  the  town  site,  or  prior  thereto,  seeks  to  bring 
in  question  the  right  of  one  holding  by  conveyance  from 
the  trustee,  must  show  affirmatively  a  compliance  on  his 
part  with  the  requirements  of  the  fourth  section  of  the  act 
of  the  territorial  legislature  of  March  11,  1864,  or  at  least 
must  excuse  his  failure  to  comply  therewith.  As  to  what 
state  of  circumstances  will  amount  to  such  excuse,  or 
whether  any  circumstances  whatever  will  excuse  such  omis- 
sion, is  a  question  not  presented  by  this  record,  and  upon 
which,  therefore,  we  express  no  opinion. 

Now,  in  this  case,  the  entry  of  the  town  site  was  made  on 
the  6th  day  of  May,  A.  D.  1866,  and  though  there  is  no 
proof  that  notices  of  the  entry  were  posted,  as  required  by 
the  act,  yet  we  think  that,  in  support  of  the  subsequent  pro- 
ceedings of  the  probate  judge,  we  ought  to  indulge  the  pre- 
sumption that  he  performed  what  the  law  required  of  him 
in  this  respect.  On  the  11th  day  of  August,  A.  £>.  1866,  the 
probate  judge  conveyed  the  premises  in  controversy  to  the 
defendant  Louisa  Mc  Clellan,  who  subsequently  conveyed 
to  the  defendant  Mary  Davis. 

The  complainant  now  seeks  to  have  this  defendant 
declared  a  trustee,  for  his  benefit,  on  the  strength  of  a  prior 
occupancy  and  improvement  of  the  premises  by  one  Preston, 
under  whom  he  claims.  It  is  averred  that  Preston  erected  a 
cabin  upon  the  premises  in  the  year  1869,  and  in  the  same 
year  conveyed  to  one  Hall,  who,  by  tenants,  occupied  the 
cabin,  at  different  times,  down  to  about  the  year  1862 ;  in 
October,  1866,  Hall  conveyed  to  Felter,  and  subsequently 
Felter  to  Bates,  and  Bates  to  the  complainant ;  in  April, 
1869,  Felter,  Bates  and  the  complainant  being,  at  the  date 
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of  the  several  conveyances  to  them,  respectively  residents 
of  the  city  of  Denver. 

The  bill  which  was  filed  on  the  22d  day  of  April,  1868,  no- 
where avers  that  Hall  ever  presented  to  the  probate  judge 
his  declaratory  statement  required  by  the  fourth  section  of 
the  act  of  March  11,  1864  ;  nor  is  any  excuse  shown  for  his 
omission  so  to  do,  or  for  the  long  delay  of  the  complainant 
and  those  under  whom  he  claims  to  assert  their  right 

The  complainant  is,  therefore,  not  entitled  to  the  relief 
prayed,  and  the  decree  of  the  district  court  dismissing  the 
bill  must  be  affirmed. 

Affirmed. 


im    Clear  Creek,  Colorado,  Gold  and  Silver  Mikiko 
,£  ^!  Company  et  al.  v.  Root  et  al. 


j   J74      Practice — assigning  errors.     Errors   should  be   assigned  with  such  par- 
la  434  ticularity  as  to  give  information  of  the  objections  to  the  record  upon  which 

the  plaintiff  intends  to  rely. 
Practice  in  eases  of  mechanic's  lien.    In  cases  arising  under  the  act  relating  to 

mechanic's  liens  (Rot.  Stat.,  ch.  54,  427)  the  chancery  practice  is  to  be 

observed. 
Practice — evidence  to  support  bill  confessed.    Upon  bill  confessed,  the  court 

mar  proceed  to  a  decree,  with  or  without  evidence,  to  support  the  bill,  and 

this  rule  is  applicable  to  lien  cases. 
Interest  on  demand  secured  by  lien.    A  debtor  may  agree  to  par  interest  on  a 

demand  secured  by  mechanic's  lien  as  well  as  upon  any  other,  and,  what- 

ever  its  effect  among  creditors,  the  debtor   cannot  object  to  pay  the 

interest. 
Pleading  and  proof— decree  must  not  exceed  demand  in  bUL    A  decree  can- 
not be  entered  for  more  than  is  claimed  in  the  bill. 
Service  bt  publication  —  what  evidence  sufficient.    Where  the  decree  recites 

this  there  was  notice  by  publication,- and  the  record  is  not  complete,  the 

decree  will  not  be  reversed  because  the  certificate  of  publication  is  not 

found  in  the  record. 
Time  to  redeem  —  discretionary.    Where  the  court  has  allowed  ninety  dsjf 

before  sale  in  which  the  premises  may  be  redeemed,  the  decree  will  not  be 

disturbed  on  that  account. 
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Brror  to  District  Court,  Clear  Greek  County. 
Mr.  L.  C.  Rockwell,  for  plaintiff  in  error. 
Mr.  Willard  Teller,  for  defendant  in  error. 

Hallett,  C.  J.  The  sufficiency  of  the  petition,  and  the 
extent  of  the  premises  subjected  to  the  lien,  are  not  ques- 
tioned by  the  assignment  of  errors,  and  although  allusion 
has  been  made  to  those  questions  in  the  argument,  we  shall 
not  consider  them.  The  first,  second  and  third  causes  of 
error  are  upon  the  sufficiency  or  the  want  of  evidence  to 
support  the  decree.  The  fourth  cause  appeals  to  the  service 
of  process,  and  the  sixth  to  the  time  allowed  for  payment  of 
the  sums  found  due.  The  only  assignment  upon  which 
other  objections  to  the  record  can  be  founded,  is  the  fifth, 
and  this  is  substantially  quod  in  omnibus  erratum  est,  and 
bad  according  to  Bacon's  Abridgment. 

To  say  that  the  decree  is  contrary  to  law,  equity  and  good 
conscience,  without  specifying  in  what  particular,  serves  no 
practical  purpose.  The  plaintiff  in  error  might  as  well 
refuse  to  state  his  objection  as  state  it  in  such  general  terms, 
and,  if  such  practice  were  allowed,  defendants  in  error 
would  never  know,  in  advance  of  the  argument,  what  points 
were  in  issue.  Errors  should  be  assigned  with  such  par- 
ticularity as  to  give  information  of  the  objections  to  the 
record  upon  which  the  plaintiff  intends  to  rely. 

By  the  twenty- third  section  of  the  chapter  of  the  Revised 
Statutes  relating  to  liens,  it  is  provided,  that  in  proceedings 
under  the  act  courts  are  vested  with  all  the  powers  of  courts 
of  chancery,  and  shall  be  governed  by  the  rules  of  proceed- 
ing and  decision  in  those  courts,  so  far  as  those  rules  of  pro  • 
ceeding  and  decision  are  applicable  to  cases  and  questions 
presented  for  adjudication  and  decision  under  the  act. 

With  propriety,  this  has  been  regarded  as  establishing  the 
chancery  practice  in  cases  of  this  kind,  subject,  of  course,  to 
such  modifications  as  are  provided  by  the  act  relating  to 
liens.    Sutherland  et  al.  v.  Ryerson  etal.,  24  111.  517. 

The  nineteenth  section  of  the  act  relating  to  chancery 
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practice  has  been  held  to  confer  upon  the  court  power  to 
proceed  to  a  decree,  upon  bill  confessed,  with  or  without  evi- 
dence to  support  the  bill,  as  the  court  shall,  in  its  discretion, 
deem  best.    Stevens  v.  Bicknell,  27  111.  444. 

It  is  contended  that  a  different  rule  should  be  applied  to 
lien  cases,  but  we  do  not  discover  any  ground  for  doing  so. 
The  rule  in  question  is  quite  as  applicable  to  this  proceed- 
ing as  any  other  rule  of  chancery  practice,  and  it  is  there- 
fore precisely  within  the  terms  of  section  33  of  the  act  relating 
to  liens.  The  bill  in  this  case  having  been  taken  as  con- 
fessed by  plaintiffs  in  error,  the  want  of  evidence  to  support 
it  is  no  ground  for  reversal. 

Another  question  arises  as  to  the  amounts  of  money 
awarded  to  defendants  in  error  respectively  by  the  court 
below,  which,  it  is  said,  exceed  the  demands  of  the  bill.  It 
appears  that  a  portion  of  Roofs  demand  was  secured  by 
promissory  note,  bearing  interest  at  the  rate  of  two  per  cent 
per  month  after  maturity,  and  as  this  contract  for  interest 
was  within  the  provisions  of  the  statute  upon  thaf  subject, 
we  see  no  objection  to  its  allowance.  Surely  a  debtor  may 
agree  to  pay  interest  upon  a  demand  secured  by  mechanics' 
lien  as  well  as  upon  any  other. 

Perhaps  a  question  might  arise  among  creditors  or  sub- 
sequent incumbrancers  as  to  the  effect  of  an  agreement  by 
the  debtor  to  pay  interest,  by  which  the  demand  of  one 
creditor  would  be  increased  to  the  prejudice  of  another. 
But  no  such  question  is  presented  in  this  case,  as  we  are  con- 
fident that  the  debtor  himself  cannot  rely  upon  such  an 
objection.    It  may  be  well  to  notice,  in  this  connection,  that 
the  Franklin  Silver  Mining  Company,  one  of  the  plaintiffs  in 
error,  has  not  disclosed  any  connection  with  the  property 
mentioned  in  the  bill,  or  shown  any  right  to  complain  of  the 
amount  of  the  demands  of  defendants  in  error.    We  do  not 
perceive  that  the  amount  adj  udged  to  Root  exceeds  the  claim 
made  by  the  bill,  for  it  is  no  more  than  the  note  with  interest* 
and  the  account  which  was  not  included  in  the  note  added. 
But  Waterman  claims  in  the  bill  $168.43,  and  the  decree  in 
his  favor  is  for  $192.    There  was  no  agreement  to  pay  interest 
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to  him,  nor  was  there  any  settlement  of  the  account  upon 
which  such  an  agreement  could  have  been  implied.  In  so 
far,  then,  as  the  decree  exceeds  the  demand  stated  in  the  bill 
it  is  erroneous  and  must  be  modified. 

The  next  question  in  the  order  in  which  they  are  presented 
by  the  assignment  of  errors  relates  to  the  service  of  process, 
which,  we  think,  was  not  deficient,  or,  at  all  events,  no 
deficiency  was  shown.  The  Franklin  Company  appeared 
voluntarily  in  the  court  below,  and,  as  to  the  other,  the 
decree  shows  that  there  was  notice  by  publication.  Perhaps 
this  would  not  be  sufficient,  without  the  certificate  of  pub- 
lication itself,  if  the  record  was  full  and  complete.  But  the 
certificate  of  the  clerk  does  not  show  this  to  be  a  full  and 
complete  record,  and  we  will,  therefore,  presume  that  the 
court  below  acted  upon  sufficient  evidence  of  the  notice  by 
publication. 

As  to  the  last  point,  it  was  within  the  discretion  of  the 
court  to  fix  the  time  for  the  payment  of  the  sums  found  due 
to  defendants  in  error,  although  it  has  been  held  that  the 
time  ought  not  to  be  less  than  the  life  of  an  execution  upon 
a  judgment  at  law.  This  period  was  allowed  in  this  case, 
and  there  appears  to  be  no  reason  for  questioning  the  cor- 
rectness of  the  decree  in  this  respect 

The  decree  is  reversed,  with  costs,  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  enter  a 
decree  according  to  the  views  here  expressed. 

Reversed. 


Cody  v.  Butterfield. 

Oohthtoahcb  to  obtain  testimony  of  absent  witnesses.  A  part/  seeking  a  con- 
tinuance  to  obtain  the  testimony  of  absent  witnesses  mast,  in  his  affidavit, 
set  forth  the  facts  to  be  proven  with  such  particularity  that  the  opposite 
party  may,  if  he  see  fit,  admit  them  and  proceed  to  trial. 

Action  upon  a  promissory  note ;  defense,  that  note  was  given  for  the  carriage 
of  certain  goods  which  were  damaged  in  transitu  through  the  negligence 
and  carelessness  of  the  carrier.    Affidavit  for  continuance  to  obtain  testi- 
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mony  of  absent  witnesses  did  not  set  forth  to  what  extent  the  goods  wen 
injured,  nor  that  the  defendant  could  show,  by  these  or  other  witnesses, 
the  amount  of  the  damage  occasioned  by  the  alleged  negligence  of  the 
plaintiff,  nor  what  the  amount  of  this  damage  was.  Held,  that  the  contin- 
uance was  properly  denied. 

The  party  eeeking  a  continuance  ought  to  make  it  appear  affirmatively  to  the 
court,  not  only  that,  upon  a  possible  or  supposable  state  of  facts,  the  testi- 
mony may  become  important,  but  that,  upon  the  facts  as  they  are,  it  is 
and  will  be  so. 

Continuance  —  diligence  in  obtaining  depoeiUone.  Where  the  issues  were 
made  up  in  February,  1868,  and  application  for  continuance  in  June,  I860, 
and  the  defendant  made  no  effort  to  obtain  the  testimony  of  absent  wit- 
nesses until  some  three  months  before  the  sitting  of  the  court,  there  was 
not  sufficient  diligence. 

The  matter  of  diligence  in  obtaining  testimony  discussed. 

Practice — ground  of  objection  to  testimony  ehould  be  elated.  If  the  nature  of 
an  objection  to  testimony  is  such  that,  by  the  production  of  further  testi- 
mony, the  evidence  objected  to  is  susceptible  of  being  made  admissible,  the 
particular  ground  of  objection  must  be  stated,  and,  if  it  is  not  stated,  a 
court  of  review  ought  to  regard  the  evidence  as  properly  admitted. 

In  an  action  upon  a  promissory  note  against  a  woman,  it  appeared  that  she  was 
married  previous  to  the  execution  of  the  note,  and  it  did  not  appear  that 
the  note  was  executed  in  or  about  the  sole  trade  or  business  of  defendant, 
or  in  relation  to  her  separate  estate ;  and  it  was  urged  in  this  court  that, 
upon  these  facts,  a  presumption  arises  that  the  marriage  existed  at  the 
time  of  the  execution  of  the  note,  and  that  the  burden  of  showing  that  the 
note  was  given  in  relation  to  the  separate  business  or  estate  rested  upon 
the  plaintiff.  These  objections,  not  having  been  made  in  the  court  below, 
cannot  be  urged  here. 

Evidence  of  parol  assignment  in  action  by  one  to  uee  of  other*.  In  an 
action  upon  a  promissory  note,  brought  by  one  for  the  use  of  others,  it  is 
not  necessary  at  the  trial  to  prove  a  parol  assignment  of  the  note  to 
the  persons  to  whose  use  the  suit  is  prosecuted. 

Appeal  from  District  Court,  Oilpin  County. 

Messrs.  Johnson  &  Teller,  for  appellant 
Mr.  Hugh  Butler,  for  appellee. 

Wells,  J.  This  was  an  action  of  assumpsit  commenced 
in  the  Arapahoe  district  court ;  the  venue  was  afterward 
changed  to  the  Oilpin  district  court,  where  a  trial  was  had 
and  judgment  given  for  the  plaintiff. 

The  plaintiff  below,  in  several  counts,  declared  upon  a 
promissory  note,  purporting  to  have  been  executed  to  him 
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by  the  defendant  by  one  Elijah  Cody,  her  agent  The 
defendant  pleaded  the  general  issue,  without  verification  and 
payment  post  diem.  The  cause  was  put  at  issue  on  the  20th 
day  of  February,  A.  D.  1868. 

On  the  3d  day  of  June,  A.  D.  1869,  and  at  the  May  term 
in  that  year  of  the  Gilpin  district  court,  the  defendant 
moved  fur  a  continuance,  upon  her  own  affidavit  of  the 
absence  of  certain  witnesses,  the  material  portions  of  which 
are  hereafter  set  forth  ;  this  motion  the  court  overruled. 

On  the  trial  the  plaintiff  produced  a  note  correspond- 
ing to  that  described  in  the  declaration,  and  proved  that  the 
signature  thereto  was  in  the  handwriting  of  Elijah  Cody. 
That,  from  1861  to  1868,  Elijah  Cody  resided  in  Denver,  and 
was  the  agent  of  plaintiff,  who  was  engaged  in  the  sale  of 
millinery  and  dry  goods ;  that,  in  1865,  defendant  had 
accounts  with  different  banking  houses  in  Denver;  that 
Elijah  Cody  generally  made  the  deposits  which  went  to 
the  credit  of  these  accounts,  and  defendant  generally 
checked  against  them ;  that  Elijah  Cody  attended  to  defend- 
ant' s  affairs  during  the  periods  of  her  absence,  when  engaged 
in  the  purchase  of  goods,  that  he  was  about  defendant's 
store  both  then  and  at  other  times ;  one  witness  spoke  of 
this  relation  of  the  parties  as  existing  from  1861  to  1866,  and 
upon  cross-examination,  testified  that  Elijah  Cody  was  the 
husband  of  defendant  (though  at  what  time,  was  not 
expressly  stated),  and  that  they  resided  together.  It  was 
further  proven  that  Elijah  Cody  died  at  some  time  prior  to 
the  trial,  though  the  date  of  his  decease  was  not  shown. 

Upon  this  evidence,  the  defendant  prayed  instructions, 
substantially  as  follows:  1st.  There  is  not  sufficient  evi- 
dence in  the  case  to  enable  plaintiff  to  recover.  2d.  There 
is  no  evidence  that  any  of  the  plaintiffs  for  whose  use  this 
suit  is  brought  have  any  interest  in  the  note  offered  in  evi- 
dence, and  unless  such  interest  is  shown,  they  cannot 
recover  in  this  action.  3d.  If  defendant,  at  the  time  of  giv- 
ing the  note  offered  in  evidence,  was  a  married  woman,  thp 
plaintiffs  ought  to  have  sued  her  husband  with  her,  and 
unless  the  jury  believe,  from  the  evidence,  that  her  husband 
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was  dead  at  the  time  of  the  bringing  of  this  suit,  they  must 
find  for  defendant. 

All  the  instructions  were  refused ;  a  verdict  was  found  for 
the  plaintiff  and  judgment  given  thereon. 

Appellant  now  assigns  for  error,  among  other  things: 
1st.  That  the  court  overruled  her  motion  for  a  continuance. 
2d.  That  the  court  erred  in  refusing  the  instructions  prayed 
by  her  counsel.  3d.  That  tlje  verdict  is  against  the  evi- 
dence and  the  damages  excessive.  4th.  That  the  court 
gave  judgment  upon  the  verdict,  and  such  judgment  is 
against  the  law  and  evidence. 

We  think  the  defendant's  motion  for  a  continuance  was 
properly  overruled. 

The  affidavit,  upon  which  this  application  was  based  sets 
forth,  that  defendant  could  not  safely  proceed  to  a  trial,  on 
account  of  the  absence  of  two  witnesses  named ;  that  she 
expected  to  prove  by  said  witnesses  that  the  claim  sued  on 
in  this  case  was  for  a  sum  of  money  alleged  to  be  due  for 
freight  upon  certain  goods  freighted  by  plaintiffs  for  defend- 
ant ;  that  the  witnesses  were  present  at  the  time  the  goods 
were  received  and  assisted  in  unpacking  them  and  observed 
their  condition,  and  that  said  goods  were  badly  damaged  by 
having  become  wet,  and  by  rough  and  improper  handling 
on  the  part  of  said  plaintiffs  and  their  employees,  and  that 
defendant  had  no  other  witness,  etc. 

We  think  the  facts  intended  to  be  proven  by  the  absent 
witnesses  were  not  set  forth  with  sufficient  particularity ; 
the  rule  is,  that  the  party  seeking  a  continuance  for  the 
absence  of  testimony  must,  in  his  affidavit,  set  forth  the 
facts  to  be  proven  with  such  particularity  that  the  opposite 
party  may,  if  he  see  fit,  admit  them  and  proceed  to  trial. 
McBain  v.  Bnloe,  13  111.  76. 

This  is  an  alternative  to  which  the  opposite  party  is 
Entitled,  and  he  ought  to  have  precise  information  as  to  the 
matters  upon  which  he  is  to  make  his  election. 
.  Now,  in  the  affidavit,  it  is  not  alleged  to  what  extent  the 
goods  were  injured,  nor  that  defendants  could  show,  by 
these  or  other  witnesses,  the  amount  of  the  damages  occa- 
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Bioned  by  the  alleged  negligence  of  the  plaintiff,  nor  what 
the  amount  of  this  damage  in  fact  was,  bat  the  only  allega- 
tion is,  that  the  goods  were  "badly  damaged,"  and  if  the 
witnesses  had  been  present,  testifying  to  this  and  every 
other  fact  set  forth  in  the  affidavit  as  to  be  proven  by  them, 
their  testimony,  of  itself,  and  without  other  facts  shown, 
could  not  have  either  barred  the  action  or  mitigated  the 
damages.  Not  only  would  it  not  have  been  material,  but, 
upon  motion,  must  have  been  stricken  out. 

It  may  be  said  that  the  testimony  of  the  particular  witness 
is  none  the  less  material  to  defendant's  case,  because  not 
sufficient  to  establish  it  as  a  whole ;  but  it  was  said  in 
Baity  v.  Hardy \  12  111.  459,  that  "  where  testimony  is 
important  only  in  connection  with  certain  facts,  those  facts 
should  be  set  forth  or  referred  to,  so  that  the  materiality  of 
the  evidence  may  be  apparent  to  the  court.  The  court  is 
not  to  presume  that  a  state  of  facts  may  arise  which  may 
render  the  testimony  important." 

We  think  this  decision  ought  to  be  adhered  to  in  our 
courts ;  the  party  seeking  a  continuance  ought  to  make  it 
appear  affirmatively  to  the  court  not  only  that,  upon  a  pos- 
sible or  supposable  state  of  facts,  the  testimony  may  become 
important,  but  that,  upon  the  facts  as  they  are,  it  is  and 
will  be  so. 

Upon  the  question  whether  the  affidavit  shows  diligence 
in  the  efforts  made  to  procure  the  testimony  of  these  wit* 
nesses,  we  are  of  the  opinion  that  it  does  not.  The  plead- 
ings in  this  case  were  brought  to  an  issue  on  the  29th  day 
of  February,  1868.  This  application  for  a  continuance  was 
interposed  on  the  10th  day  of  June,  A.  I).  1869.  The 
affidavit  shows  that  Welch,  one  of  the  witnesses,  resided  at 
Salt  Lake  City,  in  the  the  territory  of  Utah,  and  had  resided 
there  for  several  months  then  last  past ;  that  in  February, 
previous  to  her  making  application  for  continuance,  defend- 
ant furnished  her  counsel  with  the  facts  to  be  proven  by 
him  and  his  place  of  residence ;  that,  as  early  as  April,  a 
comission  issued  to  a  commissioner  in  Salt  Lake  city  to  take 
the  deposition  of  Welch ;  that  said  commission  was  indorsed 
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with  the  request  that,  if  not  called  for  in  ten  days,  it  might 
be  returned  to  defendant's  attorneys ;  that  the  deposition 
had  not  been  returned  to  the  court  nor  to  defendant1  s  attor- 
neys, and  that  she  expected  to  procure  the  attendance  of 
Welch,  or  his  deposition,  at  the  next  term  of  the  court ; 
that  the  other  witness,  Mrs.  Anderson  Orr,  then  resided  at 
Council  Bluffs,  in  the  State  of  Iowa  ;  that  she  had  formerly 
resided  at  Central  City,  Colorado  ;  that  deponent  went  east 
in  February  preceding ;  that  Mrs.  Orr  was  then  still  a  resi- 
dent of  Central  City  ;  that  deponent  had  returned  from  her 
absence  only  a  few  weeks  previous  to  making  her  affidavit, 
and  had  obtained.no  knowledge  of  Mrs.  Git's  departure 
until  within  a  few  days ;  that,  at  the  time  of  defendant's 
departure  for  the  east,  she  had  no  knowledge  of  any  inten- 
tion on  the  part  of  Mrs.  Orr  to  leave  the  territory,  and  that 
sufficient  time  had  not  elapsed,  since  hearing  of  her  depar- 
ture, to  procure  her  deposition. 

We  think  as  to  neither  of  these  witnesses  was  there  such 
a  degree  of  diligence  shown  as  ought  to  be  exerted  in  a  case 
so  long  pending  and  at  issue  as  this  had  been. 

The  witness  Welch  had  resided  in  Utah  for  several 
months,  and,  for  any  thing  that  appears,  he  may  have 
resided  there  at  the  time  of  the  commencement  of  this  suit, 
and  always  afterward,  the  defendant  being  at  the  time 
aware  of  his  place  of  residence;  and  if,  with  this  cause 
pending  and  at  issue,  she  saw  fit  to  defer  preparation  until 
within  some  three  months  of  the  sitting  of  the  court  and  to 
assume  in  the  mean  time  the  risk  of  the  witnesses'  removal 
or  temporary  absence,  and  the  delays  and  uncertainties  of 
communication,  she  ought  now  to  endure  the  event  with  the 
same  equanimity  with  which,  in  this  game  against  fortune, 
she  accepted  the  hazard.  Nor  was  it  diligence  after  this 
long  delay  to  rest  until  June  in  reliance  upon  the  one  com- 
mission issued  in  April ;  after  the  lapse  of  a  reasonable  time 
for  the  return  of  the  commission  some  effort  ought  to  have 
been  put  forth  to  ascertain  its  whereabouts  or  to  procure 
another. 

As  to  the  witness,  Mrs.  Orr,  there  is  no  sufficient  excuse 
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shown,  we  think,  for  the  omission  to  serve  her  with  a  sub- 
poena, nor  is  it  anywhere  alleged  that  the  defendant  expected 
to  procure  her  testimony  at  any  time  in  the  future. 

Under  the  remaining  assignments  of  error  it  is  insisted  by 
counsel  that  it  is  shown  that  defendant  was,  at  some  time 
prior  to  the  trial,  a  married  woman  ;  that,  by  fair  inference 
upon  the  testimony,  the  coverture  existed  at  the  time  of 
making  the  note  upon  which  recovery  was  had ;  that  the 
note  sued  upon  was  not  shown  to  have  been  executed  in  or 
about  the  sole  trade  or  business  of  defendant  or  in  relation 
to  her  separate  estate;  that  the  statute  has  repealed  the 
common  law  only  in  relation  to  those  contracts,  into  which 
the  married  woman  is  expressly  permitted  to  enter ;  that  the 
burden  of  establishing  that  in  the  execution  of  the  note  in 
question,  the  defendant  was  acting  within  the  statute  rested 
upon  the  plaintiff ;  that  this  was  not  established  and  that 
therefore  the  judgment  is  not  supported  by  the  evidence. 

We  apprehend  that  the  propositions  of  law  maintained 
by  counsel  are  supported  by  authority,  and  certainly  they 
rest  upon  the  soundest  reasons ;  but  we  think  that,  admitting 
the  effect  of  the  testimony  to  be  as  contended,  the  defendant 
cannot  now  be  heard  to  make  these  objections :  1st.  The 
plaintiff  declared-  specially  upon  the  writing  offered  in  evi- 
dence and  under  which  the  recovery  was  had  and  the  de- 
fendant'3  plea  was  not  verified.  The  statute  of  this  territory 
provides  that  nb  person  shall  be  permitted  to  deny  on  trial 
the  execution  of  any  instrument  of  writing,  whether  sealed 
or  not,  upon  which  any  action  may  have  been  brought,  un- 
less the  person  denying  the  same  shall,  if  defendant,  verifiy 
his  plea  by  affidavit.    R.  S.,  ch.  70,  §  14. 

I  understand  that  under  this  statute  a  defendant,  sued  upon 
a  written  instrument,  must  swear  his  plea,  not  only  in  cases 
where  he  proposes  to  deny  the  mere  act  of  subscribing  the 
instrument,  but  also  in  cases  where,  while  the  subscription 
in  fact  is  admitted,  it  is  proposed  to  assert  that  for  any  rea- 
son the  writing  was  not  the  act  of  the  party  in  such  sense  as 
to  be  a  binding  and  obligatory  contract ;  as,  for  example, 
where  the  defense  is  that  at  the  time  of  subscribing  the  in- 
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strument  the  defendant  was  drank  or  insane,  or  nan  compos, 
or  that  he  was  imposed  upon,  and  subscribed  under  the 
belief  and  understanding  that  the  instrument  was  other  and 
different  from  what  it  in  fact  was,  or  that  the  instrument  was 
never  delivered,  or  that  for  any  other  reason  the  defendant 
did  not  assent  to  the  instrument  in  such  sense  as  to  execute 
it  within  the  meaning  of  the  law. 

When  the  legislature  adopt  technical  words  in  prescrib- 
ing rules  of  practice  for  courts  of  record,  their  language 
must,  I  apprehend,  be  received  in  a  technical  sense ;  the 
word  "execution,"  in  the  statute,  must  be  understood, 
therefore,  as  meaning,  not  the  mere  subscription  of  the  par- 
ties' name,  but  the  subscription  of  the  name  to  the  instru- 
ment, with  a  knowledge  of  its  contents;  or  with  such  oppor- 
tunity and  deliberation  that  the  law  implies  knowledge,  with 
intent  to  be  bound  thereby,  and  with  capacity  to  exercise 
that  intent ;  nothing  less  than  this  is,  in  law,  an  execution  of 
an  instrument  in  writing;  and  if  the  party  Bought  tobe 
charged  proposes  to  assert  that,  for  the  absence  of  any  of 
these  elements,  the  instrument  is  not  his  act,  he  must  verify 
his  plea ;  in  these  positions,  however,  the  other  members  of 
the  court  disagree  with  me. 

Second :  The  bill  of  exceptions  shows  that,  after  the 
reception  of  the  parol  testimony  recited  in  this  opinion,  the 
plaintiff  below  offered  to  read  to  the  jury  the  promissory 
note,  about  which  the  witnesses  had  testified,  and  that  the 
defendant  objected  thereto ;  but  it  nowhere  appears  what 
ground  or  reason  was  assigned  for  this  objection,  or  that 
an}  reason  whatever  was  assigned. 

If  the  objection,  which  is  now  alleged  against  the  suffi- 
ciency of  the  evidence,  had  been  then  stated,  the  plaintiff9  8 
counsel  might  have,  perhaps,  supplemented  the  alleged 
deficiencies  in  the  proofs ;  opportunity  would  have,  at  least, 
been  afforded  to  produce  the  evidence,  for  the  absence  of 
which  error  is  now  assigned ;  and  if  the  defendant  desired 
to  insist  that  the  proper  preliminary  proofs  had  not  been 
made,  it  was  her  duty  to  have  then  asserted  it 

When,  upon  trial,  objection  is  made  to  the  admission  of 
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testimony,  and  the  nature  of  the  objection  is  such  that,  by 
the  production,  of  further  testimony,  the  evidence  objected 
to  is  susceptible  of  being  made  admissible,  the  particular 
ground  of  objection  must  be  stated,  and  if  it  is  not  stated,  a 
court  of  review  ought  to  regard  the  evidence  as  properly 
admitted.  We  are  all  of  the  opinion,  therefore,  that  the 
promissory  note  offered  in  evidence  upon  the  trial  was,  for 
the  reason  last  mentioned,  properly  admitted,  and  the 
defendant  cannot  be  heard  to  say,  in  this  court,  that  the 
person  assuming  to  act  as  her  agent  was  not  lawfully 
authorized,  or  that  it  was  not  shown  to  have  been  executed 
in  a  case  within  her  legal  capacity,  or  that,  for  any  other 
reason,  the  proofs  connecting  her  with  the  instrument  were 
insufficient. 

We  see  no  error  in  the  assessment  of  damages,  nor  in  the 
omission  to  prove  the  parol  transfer  of  the  note  to  the  bene- 
ficiaries named  in  the  declaration ;  it  need  not  have  been 
alleged ;  and  being  unnecessary  to  allege,  is  certainly  not 
necessary  to  be  proven. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Watson  v.  Hahn.  > 

Measure  of  damages  —  on  promissory  note.  In  action  against  indorser  of 
a  promissory  note,  judgment  having  been  obtained  against  the  maker, 
the  amount  of  the  judgment,  with  interest,  is  the  measure  of  damages 
unless  the  indorser  show  that  the  recovery  was  wrongful. 

Evidence  —  by  parol  of  contents  of  record.  Parol  evidence  is  not  admissible 
to  prove  the  amount  of  a  judgment  or  the  cause  of  action  upon  which  it 
was  recovered .    The  record  or  a  transcript  therefrom  must  be  produced. 

Withdrawing  demurrer  —  what  shall  be  regarded  as.  If,  upon  overrul- 
ing demurrer  to  declaration,  an  order  is  made  at  the  instance  of  the  plaintiff 
requiring  the  defendant  to  plead,  although  the  defendant  fail  to  object,  he 
shall  not  be  regarded  as  withdrawing  his  demurrer  and  submitting  to 
the  rule. 

Judgment  upon  demurrer — sufficiency.  Where  two  demurrers  to  the  dec- 
laration were  on  file,  and  the  judgment  of  the  court  refers  to  the  said  de- 

Vol.  L— 49 
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murrer,  without  specif  jing  which  of  them,  it  will  be  presumed  that  the 
court  passed  upon  both  of  them. 

A  judgment  upon  demurrer  that  the  same  be  overruled,  although  informal, 
will  be  sustained. 

Common  law  forms  —  should  be  observed.  The  common-law  forms  of  entries 
cannot  be  abandoned  without  danger  to  the  rights  of  parties  and  it  is  much 
to  be  regretted  that  clerks  are  not  more  familiar  with  them. 

Waiver  —  of  joinder  in  demurrer.  If  a  party  proceed  to  argue  a  demurrer 
without  joining  in  demurrer,  he  cannot  complain  of  the  omission. 

Assignor  of  promissory  note — liability  of.  To  charge  the  assignor  of  a  note 
suit  must  be  instituted  against  the  maker,  at  the  first  term  of  any  court 
having  jurisdiction  of  the  amount,  and  prosecuted  with  reasonable  diligence 
to  judgment,  and  the  property  of  the  maker,  so  far  as  found,  must  be  sub- 
jected to  the  judgment. 

Under  the  statute  of  this  territory  the  assignor  of  a  promissory  note  cannot 
be  made  liable  to  the  assignee  upon  notice  of  dishonor  by  the  maker 
merely. 

Diligence — in  prosecuting  maker  of  the  note.  If  the  holder  of  a  note  obtain 
judgment  by  confession  of  the  maker,  soon  after  the  maturity  of  the  note, 
and  stay  execution  thereof,  the  court  will  not  consider  whether  execution 
was  obtained  as  Boon  as  it  could  have  been  obtained  in  the  due  course  of 
law.  In  such  case  the  stay  of  execution  is  made  at  the  peril  of  him  who 
grants  it. 

Delay  of  seventy  days  after  judgment  in  obtaining  execution  is  not  due 
diligence. 

Diligence  against  maker  —  what  will  discharge  assignor,  Lack  of  diligence 
in  prosecuting  the  maker  of  a  .note  will  not  discharge  the  assignor,  unless 
it  has  been  prejudicial  to  him. 

As  a  judgment  is  a  lien  upon  real  estate  for  one  year  after  rendition,  and  longer, 
if  execution  is  obtained  within  the  year,  execution  issued  seventy  days 
after  judgment  may  be  sufficient  to  secure  the  real  estate  of  the  maker. 

But  execution  is  necessary  to  secure  the  personal  property  of  the  maker,  and 
if  there  was  delay  in  issuing  execution,  in  order  to  show  that  such  delay 
was  not  prejudicial  to  the  assignor,  it  should  be  averred  that  all  the  per- 
sonalty of  the  maker  was  ultimately  secured,  or  that  he  had  no  such  estate 
at  the  time  judgment  was  entered. 

Appeal  from  District  Court,  OUpin  County. 

L.  C.  Rockwell,  for  appellant. 

S.  B.  Hahn,  pro  se. 

Hallett,  C.  J.  There  are  five  special  counts  in  the  dec- 
laration and  the  common  counts.  A  demurrer  to  the 
special  counts  was  confessed  by  appellee  as  to  the  first 
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count,  and  by  leave  of  court  he  amended  that  count  and 
filed  another  special  count,  which  I  shall  call  the  sixth.  A 
demurrer  was  interposed  to  the  first  count  as  amended, 
and  the  sixth  count,  and  subsequently  the  first  demurrer, 
remaining  undetermined  as  to  the  second,  third,  fourth  and 
fifth  counts,  and  this  last  demurrer  pending,  the  court  made 
the  following  order : 

"At  this  day  came  the  said  parties  by  their  attorneys 
aforesaid,  and  the  demurrer  of  the  said  defendant  to  plain- 
tiff's declaration  coming  on  to  be  heard,  was  argaed  by 
counsel,  and  the  court  being  fully  advised  in  the  matter, 
and  mature  deliberation  thereon  had,  is  of  the  opinion  that 
the  said  demurrer  be  overruled.  Thereupon,  on  motion  of 
plaintiff,  it  is  ordered  by  the  court  that  the  defendant  in 
this  cause  plead  by  the  first  day  of  February  next." 

At  the  next  term  of  the  court,  which  occurred  after  the 
time  limited  in  this  order  for  pleading,  no  plea  having  been 
filed,  appellee  discontinued  his  action  upon  the  common 
counts  and  took  judgment  nil  dicit  upon  the  special  count, 
and  the  damages  were  assessed  by  a  jury  in  open  court. 
Upon  the  assessment  of  damages,  appellant  took  a  bill  of 
exceptions  which  contains  the  testimony  given  upon  that 
occasion,  and  upon  another  day  of  the  term  he  moved  to 
set  aside  the  assessment  of  damages,  but  the  court  refused 
to  do  it,  and  he  excepted. 

Error  has  been  assigned  upon  this  refusal  of  the  court  to 
set  aside  the  assessment  of  damages,  and  we  think  that 
appellant  has  the  right  to  be  heard  in  this  court  upon  that 
point     Chicago  &  R.  I.  JR.  Co.  v.  Ward,  16  111.  522. 

In  explanation  of  the  evidence  given  upon  the  assessment 
of  damages,  it  is  necessary  to  remark  that,  in  the  first  and 
second  counts  of  the  declaration,  appellant  is  charged  as 
indorser  of  a  promissory  note,  and  it  is  averred  that  judg- 
ment was  obtained  upon  the  note  by  appellee  against  the 
maker.  Upon  the  hearing  before  the  jury,  a  witness  testi- 
fied that  he  had  computed  the  amount  due  upon  the  judg- 
ment mentioned  in  the  declaration  and  found  it  to  be 
$1,672.84,  which  is  the  amount  for  which  the  jury  returned 
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their  verdict.    This  was  all  the  evidence  before  the  jury, 
and  as  there  is  no  other  judgment  mentioned  in  the  decla- 
ration than  that  obtained  by  appellee  against  the  maker  of 
the  note,  the  evidence  must  be  taken  as  referring  to  that 
judgment.     It  is  laid  down  in  Gorgcun  v.  Frew,  39  HI.  31, 
that,  in  an  action  against  the  indorser  of  a  note,  judgment 
having  been  obtained  against  the  maker,  the  measure  of 
damages  is  the  amount  of  the  judgment  against  the  maker, 
and  the  accruing  interest  and  the  costs  if  unpaid.     And 
this  must  be  the  correct  rule,  for  the  note  being  merged  in 
the  judgment,  at  least  so  far  as  the  maker  is  concerned,  the 
assignor  can  have  no  remedy  over  against  the  maker  unless 
he  be  subrogated  to  the  rights  of  the  assignee  in  the  judg- 
ment.    Again,  if  the  maker  should  reduce  the  recovery 
against  him  by  set-off,  payment  or  otherwise,  the  assignor 
ought  to  have  the  benefit  of  such  reduction.    As,  however, 
the  assignor  is  not  a  party  to  the  suit  between  the  assignee 
and  maker,  it  may  be  difficult  to  say  that  he  would  at  all 
events  be  bound  by  the  recovery  in  that  suit.    But  it  will 
be  sufficient  for  our  present  purpose  to  say  that  the  judg- 
ment against  the  maker,  with  interest,  will  furnish  the 
amount  of  damages  unless  the  assignor  shows  that  the 
recovery  was  wrongful,  leaving  the  question  of  his  right  to 
contest  the  amount  of  the  judgment  to  be  determined  when 
it  is  presented.     But  if  the  amount  of  the  judgment  against 
the  maker,  less  the  payments  made  upon  it,  is  the  measure 
of  damages,  it  certainly  cannot  be  established  by  parol  tes- 
timony.    The  rule  which  requires  the  best  evidence  to  be 
produced  makes  it  necessary  to  produce  the  record  of  the 
judgment  or  a  transcript  from  the  record,  not  only  for  the 
purpose  of  showing  the  amount  of  the  judgment,  but  also 
that  the  judgment  was  in  fact  recovered  upon  the  promis- 
sory note,  which  is  the  foundation  of  the  action  against  the 
assignor.     We  think,  therefore,  that  there  was  error  in  the 
assessment  of  the  damages,  and  the  judgment  must  be 
reversed  for  that  reason. 

And  this  makes  it  necessary  to  examine  the  whole  record, 
for,  while  it  is  true  that,  if  we  could  maintain  this  jadg- 
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ment  upon  any  count  of  the  declaration,  we  should  be 
relieved  from  consideration  of  the  other  counts,  yet,  as  we 
•have  not  been  able  to  sustain  the  judgment,  we  must  look 
into  the  ruling  of  the  court  upon  the  demurrer,  which  leads 
to  an  examination  of  the  whole  declaration.  A  preliminary 
question  is,  however,  presented  as  to  the  effect  of  the  order 
upon  appellant  to  plead,  made  at  the  time  the  demurrers 
were  overruled.  It  is  said  that  appellant  submitted  to  this 
order  or  assented  to  it,  and,  in  so  doing,  waived  his  demur- 
rers to  the  declaration.  It  is  well  settled  that,  if  a  party 
plead  after  his  demurrer  is  overruled,  he  thereby  waives  his 
demurrer,  and  cannot  afterward  rely  upon  it.  And  proba- 
bly cases  may  be  found  in  which  it  has  been  held  that  the 
same  result  is  attained  by  a  formal  application  on  the  part 
of  the  demurrant  for  leave  to  plead  after  his  demurrer  has 
been  passed  upon.  But  it  will  be  observed  that  in  this  case 
the  order  to  plead  was  made  at  the  instance  of  appellee. 
And  although  appellant  was  present,  and  it  does  not  appear 
that  he  objected  to  the  order,  we  think  that  this  is  not  suffi- 
cient to  show  an  intention  on  his  part  to  abandon  his 
demurrer.  To  change  the  character  of  the  defense  and  sub- 
stitute an  issue  of  fact  for  one  of  law  required  some  act  or 
word  on  the  part  of  appellant  indicative  of  his  intention  to 
make  such  change.  When  the  order  was  made  he  could 
have  done  no  more  than  protest  against  it,  and  record  his 
protest  in  the  form  of  a  bill  of  exceptions.  To  hold  that  he 
must  have  done  this  in  order  to  prevent  the  inference  that 
he  assented  to  the  order  would  be  to  say  that  he  must  have 
protested  against  any  change  of  the  issue,  in  order  to  main- 
tain it  as  it  was.  This  would  be  preposterous.  When  a 
party  has  taken  issue  upon  a  declaration  he  must  be  allowed 
to  maintain  it  until  he  voluntarily  abandons  it.  Another 
preliminary  question  arises  upon  the  form  and  language  of 
the  order  of  the  court  above  recited.  It  cannot  be  contended 
that  this  is  a  formal  judgment  upon  demurrer,  and  yet  we 
think  that,  in  support  of  the  proceedings  of  a  court  of  gene- 
ral jurisdiction,  we  must  give  it  the  effect  of  such  a  judg- 
ment   There  is  sufficient  in  the  order  to  show  that  the  court 
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passed  upon  a  demurrer,  and  as  it  was  the  duty  of  counsel 
to  submit  all  issues  proper  for  the  consideration  of  the  court, 
and  then  ripe  for  hearing,  we  must  presume  that  this  was 
done.  Indeed,  as  the  order  contains  no  reference  to  either 
demurrer  specifically,  we  must  apply  it  to  both  of  them,  in 
order  to  give  effect  to  it.  The  common-law  forms  of  entries 
cannot  be  abandoned  without  danger  to  the  rights  of  parties, 
and  it  is  much  to  be  regretted  that  clerks  of  courts  are  not 
more  familiar  with  them.  It  is  hoped  that  counsel  and 
judges  of  courts  of  original  jurisdiction  will  make  an  effort 
to  relieve  us  of  the  perplexities,  often  recurring,  of  such 
records  as  this. 

Upon  the  point  that  there  was  no  joinder  in  demurrer,  we 
have  only  to  say  that  appellant,  having  submitted  the  de- 
murrers to  the  court,  cannot  now  complain  of  the  omission. 
Parker  v.  Palmer,  22  IU.  489.  Prom  these  questions  of 
practice  we  pass  to  the  weightier  matter  of  the  law  gov- 
erning appellant' s  liability  as  assignor  of  a  promissory  note. 
In  the  seventh  section  of  the  act  relating  to  bills  of  exchange 
and  promissory  notes,  it  is  provided  that  the  assignor  of  a  note 
shall  be  liable  upon  it,  if  the  assignee,  by  suit  against  the 
maker,  shall  use  diligence  in  collecting  it,  but  such  dil- 
igence is  excused,  if  at  the  maturity  of  the  paper  it  would 
be  unavailing.  This  statute  was  borrowed  from  the  State  of 
Illinois,  in  which  State  it  has  received  judicial  interpretation. 

In  Indiana,  also,  the  maker  of  a  note  must  be  prosecuted 
to  insolvency  before  recourse  can  be  had  to  the  indorser,  and 
there  are  many  valuable  decisions  in  the  reports  of  that  State 
upon  points  arising  under  our  statute.  It  seems  that  in 
order  to  charge  the  assignor  of  a  note,  suit  must  be  instituted 
against  the  maker  at  the  first  term  of  any  court  having  juris- 
diction of  the  amount  and  prosecuted  with  reasonable  dili- 
gence to  judgment,  and  the  property  of  the  maker,  so  far  as 
found,  must  be  subjected  to  the  payment  of  the  judgment 
Bestor  v.  Walker,  4  Gil.  3  ;  Nixon  v.  Weyhrich,  20  111.  600. 

In  this  case  the  note  became  due  on  the  8th  of  March  and 
on  the  22d  of  that  month,  and  before  any  term  of 
court  in  which  judgment  could  have  been  obtained,  Eman 
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uel,  the  maker  of  the  note,  confessed  judgment  upon  it  in 
the  district  court  of  Gilpin  county,  in  favor  of  appellee.  In 
the  first  count  of  the  declaration  it  is  alleged  that,  by  agree- 
ment with  Emanuel,  execution  of  the  judgment  was  staid 
until  the  first  day  of  June,  after  the  judgment  was  entered, 
and  in  both  the  first  and  second  counts  it  appears  that  exe- 
cution was  not  in  fact  issued  until  that  day. 

No  laches  can  be  imputed  to  appellee  in  respect  to  the 
time  in  which  judgment  was  obtained,  but  the  question 
arises  whether  there  was  diligence  in  obtaining  execution  of 
the  judgment.  And  upon  this  point  it  can  make  no  differ- 
ence whether  execution  was  staid  by  agreement  with  Eman- 
uel or  not.  Appellee  was  not  bound  to  accept  the  terms 
upon  which  Emanuel  confessed  judgment.  He  was  at 
liberty  to  commence  suit  in  the  ordinary  way,  and  if  he 
proBecuted  his  suit  diligently  he  could  not  be  prejudiced 
by  the  laws  delay.  Nor  can  we  enter  into  a  calculation 
of  chances  to  ascertain  whether  execution  was  obtained  as 
soon  as  it  might  have  been  obtained  in  the  ordinary  course  of 
proceeding.  We  have  no  means  of  determining  such  a  ques- 
tion, and  if  we  had,  the  statute  gives  no  authority  for  doing 
it.  The  statute  enjoined  diligence  in  the  prosecution  of  the 
suit,  and  if  appellee  granted  a  stay  of  execution,  he  did  so 
at  his  peril.  In  Hives  v.  Kvmber,  27  111.  291,  a  delay  of 
sixty  days  in  issuing  execution  upon  a  judgment  against  the 
maker  of  a  note  was  held  sufficient,  if  unexplained,  to  dis- 
charge the  assignor.  In  Spears  v.  Clark,  7  Blackf.  283,  a 
delay  of  thirty  days  was  attended  with  the  same  result. 
Upon  subsequent  proceedings  in  this  cause,  however,  it  ap- 
peared that  the  fi.  fa.  was  issued  within  fourteen  days  from 
the  adjournment  of  the  court  in  which  judgment  was  obtained; 
this  was  regarded  as  sufficient  diligence.  Spears  v.  Clark, 
3  Ind.  297.  In  this  opinion  the  Indiana  authorities  are  re- 
viewed, and  it  seems  that  a  delay  of  thirty  days,  after  the  ad- 
journment of  the  court,  in  issuing  execution  against  the 
maker  of  a  note  has  not  been  sanctioned  in  that  State.  In 
the  case  at  bar,  as  we  have  seen,  execution  was  delayed  from 
March  22d  to  June  1st,  a  period  of  seventy  days,  and  this, 
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according  to  the  authorities  cited,  is  not  dne  diligence. 
But  lack  of  diligence  on  the  part  of  the  assignee  does  not 
discharge  the  assignor  unless  it  has  been  prejudicial  to  him. 
The  statute  requires  diligence  for  the  purpose  of  subjecting 
the  property  of  the  maker  to  the  payment  of  the  note,  and 
if  this  is  accomplished  the  assignor  cahnot  complain  that 
it  was  not  done  as  speedily  as  possible.  To  this  effect 
are  the  cases  cited,  and  all  others  that  we  have  seen,  and 
this  is  the  spirit  and  intent  of  the  law.  As  we  have  seen, 
judgment  was  obtained  against  Emanuel,  the  maker  of  the 
note,  in  due  time,  and  from  the  time  it  was  entered  by  a  law 
of  the  territory  it  became  a  lien  upon  his  real  estate,  for  one 
year  at  least,  and  longer  if  execution  should  be  issued  within 
one  year.  Therefore,  execution  issued  seventy  days  after 
the  judgment  was  entered  was  as  effectual  to  secure  the  real 
estate  of  Emanuel  as  if  issued  at  an  earlier  day.  Upon  this 
point  we  refer  to  what  is  said  arguendo  in  Bank  U.  S.  v. 
Tyler,  4  Peters,  366. 

Therefore,  as  to  the  real  property  of  Emanuel,  delay  in 
execution  could  not  work  injury  to  appellant.  Not  so,  how- 
ever, as  to  the  personal  estate.    To  secure  that  an  execution 
was  necessary,  and  to  excuse  the  delay  in  issuing  it,  or 
rather  to  show  that  such  delay  was  not  prejudicial  to  appel- 
lant, the  declaration  should  show  that  all  the  personalty  of 
Emanuel  was  ultimately  secured,  or  that  he  had  no  such 
estate  at  the  time  judgment  was  obtained.    In  this  respect 
the  first  count  is  defective.    It  is  averred  that  Emanuel 
neither  owned  or  possessed  any  personal  property  "liable  to 
be  taken  in  execution,"  but  the  pleader  neglected  to  state  the 
time  to  which  this  allegation  refers.    The  averment,  6i  that 
he  obtained  judgment  as  aforesaid  against  said  Emanuel,  at 
the  earliest  time  in  his  power,  thereby  securing  all  the 
property  of  said  Emanuel  in  said  county,"  is  argumenta- 
tive and  otherwise  obnoxious  to  the  rules  of  good  pleading. 

In  the  second  count  it  is  alleged  "  that  the  said  Emanuel 
never  had  any  goods  or  chattels  liable  to  be  taken  in  execu- 
tion after  the  maturity  of  said  note,"  and  this,  we  think,  is 
substantially  good.    As  we  have  seen,  the  judgment,  with 
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the  executions  issued  upon  it,  was  sufficient  to  subject  the 
real  property  of  Emanuel  to  the  payment  of  the  note,  and 
if  he  had  no  personal  estate  the  greatest  diligence  must  have 
been  fruitless.  While,  therefore,  we  think  that  the  demurrer 
ought  to  have  been  sustained  to  the  first  count,  we  support 
the  ruling  of  the  district  court  as  to  the  second,  and  this  we 
infer,  from  the  tenor  of  the  discussion  at  the  bar,  is  sufficient 
to  determine  the  rights  of  these  parties.  Before  passing 
from  these  counts  we  wish  to  say  that,  if  appellant  desired 
to  object  to  the  immaterial  matter  incorporated  in  them, 
there  could  be  no  objection  to  his  doing  so ;  but  to  bring 
the  matter  properly  before  the  court  he  should,  in  framing 
Ms  demurrer,  have  avoided  the  faults  of  his  adversary. 

In  the  third  and  fourth  counts  of  the  declaration  appellee 
relied  upon  a  promise  made  in  consideration  of  forbearance 
to  sue.  We  have  given  no  attention  to  these  counts,  as 
they  do  not  appear  to  have  been  relied  upon.  The  fifth 
count  charges  liability  as  indorser,  according  to  the  lex 
mercatoria  as  it  exists  in  some  of  the  States,  by  which  an 
indorser  becomes  liable  upon  notice  of  dishonor  by  the 
maker.  It  is  hardly  necessary  to  say  that  under  our 
statute  no  such  liability  exists.  The  sixth  count  is  framed 
upon  that  clause  of  the  statute  which  relieves  the  assignee 
from  pursuing  the  maker  of  a  note,  when  such  pursuit 
would  be  unavailing.  As  it  conforms  to  the  statute,  we  do 
not  perceive  any  objection  to  it.  Our  conclusion  is,  that 
the  district  court  erred  in  overruling  the  demurrer  to  the 
first  and  fifth  counts,  and  for  this  and  the  error  in  assessing 
damages  the  judgment  must  be  reversed  with  costs,  and  the 
cause  remanded. 

Reversed. 


Leis  v.  Hodgson. 

Coerrs — not  allowed  when  amount  due  has  been  tendered  before  suit.  Where  the 
jury  find  that,  before  suit  brought,  the  amount  found  to  be  due  the  plain- 
tiff was  tendered  to  him,  he  cannot  recover  costs. 

Vol.  L—  50 
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Error  to  District  Court,  Weld  County. 
Messrs.  Browne  &  Meghling,  for  plaintiff  in  error. 
Mr.  E.  L.  Smith,  for  defendant  in  error. 

Per  Curiam.  This  was  an  action  in  trespass  for  killing 
sheep.  The  trial  was  had  by  jury,  who  found  verdict  for 
the  plaintiff  for  the  sum  of  $10,  and  further  found,  that, 
before  the  bringing  of  the  suit,  the  defendant  had  tendered 
to  the  plaintiff  the  sum  of  $10,  in  payment  of  the  damages 
done  by  him.  On  this  verdict  the  court  entered  judgment 
for  the  plaintiff  for  the  sum  of  $10,  together  with  his  costs, 
charges,  etc.  This  judgment,  so  far  as  it  relates  to  costs, 
cannot  be  sustained. 

Section  32,  Revised  Statutes  of  Colorado,  p.  511,  provides: 
"In  all  cases  where  a  tender  shall  be  made,  and  full  pay- 
ment offered,  *  *  and  the  party  to  whom  such  tender 
shall  be  made  doth  refuse  the  same,  and  yet,  afterward, 
will  sue  for  the  debt  or  goods  so  tendered,  he  shall  not 
recover  any  costs."  It  is  claimed  by  the  appellee,  inasmuch 
as  no  motion  was  made  for  a  new  trial  before  the  writ  of 
error  was  sued  out,  this  court  cannot  review  the  judg- 
ment. There  is  nothing  in  this  point.  The  verdict  was 
regular.  A  motion  for  a  new  trial  precedes  the  entering  of 
the  judgment,  and  cannot  well  follow  it.  Besides,  there 
would  be  nothing  to  require  a  new  trial.  The  error  is  not 
in  the  trial,  but  in  the  character  of  the  judgment.  This 
cause  is  remanded,  with  directions  to  the  court  below  to 
vacate  so  much  of  said  judgment  as  assesses  costs  against 
the  defendant  below.     It  is  ordered  that  the  appellee  pay 

the  cost. 

Reversed. 


Tiger  v.  Lincoln  et  al. 

New  trial  —  sufficiency  of  evidence  to  support  finding.  In  determining  the 
relative  credit  to  be  given  to  the  testimony  of  conflicting  witnesses,  so 
much  consideration  is  due  to  the  manner  and  bearing  of  each  under  exam 
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ination,  and  their  apparent  intelligence  and  candor,  or  prejudice,  that  a 
court  of  review,  to  which  all  these  things  are  hidden,  ought  not  lightly  to 
reject  the  opinion  of  either  court  or  jury,  before  whom  the  witnesses  for 
both  parties  have  been  subjected  to  examination  and  cross-examination. 

Where  a  witness  for  the  plaintiff  testified  that  the  defendant  purchased  goods 
of  the  plaintiff,  and  the  defendant  denied  that  he  had  made  such  purchase, 
and  the  court  found  the  issue  for  the  plaintiff,  such  finding  will  not  be  set 
aside  for  insufficient  testimony. 

Where,  however,  the  finding  is  unsupported  as  to  a  portion  of  the  damages 
assessed,  the  judgment  will  be  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  enter  judgment  for  the  proper  sum. 

Agent  —  who  is  charged  as  principal  must  show  previous  authority.  In  an 
action  against  T.  to  recover  the  price  and  value  of  certain  goods  alleged  to 
have  been  purchased  by  him,  the  defendant  alleged  that  he  purchased  the 
goods  for  B.,  and  as  his  agent ;  but  there  was  nothing  to  show  that  B.  had 
given  to  T.  authority  to  purchase  such  goods.  Held,  that  the  defense  was 
not  made  out. 

Nonjoindek  of  defendants  must  be  pleaded  in  abatement.  Nonjoinder  of 
defendants  is  never  a  bar  but  only  matter  in  abatement. 

Release  of  defendant  by  accepting  third  party.  In  an  action  for  the  price 
and  value  of  goods,  the  defendant  alleged  that  he  purchased  the  goods  as 
agent  for  B.,  and  it  appeared  that  some  time  after  the  purchase  was  made 
plaintiffs  rendered  an  account  to  B.  in  which  he  was  charged  with  the 
balance  of  defendant's  bill,  for  which  action  was  brought.  There  being 
no  evidence  to  show  that  plaintiffs  agreed  to  accept  B.  as  their  debtor,  or 
that  B.  agreed  to  pay  the  debt,  the  defendant  was  not  thereby  discharged. 

Appeal  from  Probate  Court,  Arapahoe  County. 

At  the  trial  Alonzo  Huxley  testified :  That  he  was  pres- 
ent at  a  conversation  between  the  defendant  and  Mahar,  at 
what  is  now  the  place  of  business  of  Strickler  and  Mahar, 
formerly  Lincoln  &  Strickler.  The  conversation  was  in 
relation  to  a  bill  of  goods.  He,  the  defendant,  admitted  the 
buying  of  $473  worth  of  goods. on  his  personal  account. 

On  cross-examination  the  witness  stated :  The  defendant 
did  not  claim  that  he  had  paid  any  part  of  the  money  on 
these  goods,  nor  that  any  thing  had  been  paid  on  them.  He 
claimed  that  he  paid  $200  on  account  of  Bigelow,  or  on  the 
Bigelow  account.  What  his  statements  were  I  do  not 
remember ;  I  could  not  swear  that  he  did,  or  did  not,  claim 
that  the  goods  were  sold  to  Bigelow.  He  claimed  that  the 
amount  due  was  the  debt  of  Bigelow ;  He  admitted  he  had 
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an  account  there ;  He  claimed  these  goods  were  bought  for 

Bigelow. 

Re-direct:  He  said  he  had  bought  the  goods  individu- 
ally ;  can't  recollect  whether  he  admitted  that  he  owed  the 
amount  of  the  bill  or  not;  Tiger  claimed  that  the  goods 
were  bought  for  Bigelow;  the  exact  amount  I  do  not 
remember;  I  do  not  know  that  Tiger  denied  the  debt  at 
all ;  He  admitted  that  he  owed  for  the  goods ;  He  also 
admitted  that  they  had  not  been  paid  for ;  He  claimed  that 
he  bought  the  goods  for  Bigelow ;  I  was  present  at  but  one 
conversation. 

Con.  J.  Mahar  testified :  I  have  had  a  conversation  with 
the  defendant  in  reference  to  the  account  sued  on  in  this 
cause ;  the  defendant  agreed  to  send  the  money  back  from 
Pueblo  to  pay  for  the  goods  mentioned  in  that  account; 
this  was  at  the  time  of  the  sale  of  the  goods ;  he  came  back 
afterward  and  said  he  had  sold  out  to  Bigelow,  and  that 
he  wished  us  (Lincoln  &  Strickler)  to  send  our  bill  to 
Bigelow  and  try  and  get  our  pay  for  the  goods  from  him 
(Bigelow).  Bigelow  had  an  account  with  us  (Lincoln  & 
Strickler)  at  the  time  these  goods  were  sold.  I  have  always 
understood  that  Bigelow  and  Tiger  were  partners.  Peter 
Tiger  came  there  to  Lincoln  &  Strickler  in  May,  1868,  and 
bought  a  bill  of  goods. 

Witness  is  here  shown  the  account,  amounting  to  $473.11. 

I  sold  these  goods  to  Peter  Tiger ;  they  were  charged  to 
his  private  account  on  the  books  of  Lincoln  &  Strickler ; 
he  (Tiger)  agreed  to  pay  for  them,  and  to  send  the  money 
back  from  Pueblo  on  his  trip  south.  At  his  second  conver- 
sation with  me,  which  was  on  his  return,  he  told  me  he  had 
sold  out  to  Bigelow,  and  that  Bigelow  had  agreed  to  pay 
for  these  goods,  and  wanted  us  (Lincoln  &  Strickler)  to 
send  the  bill  to  Mr.  Bigelow ;  that  was  on  his  return ;  he 
went  on  to  make  a  statement  when  Bigelow  would  pay  it ; 
he  stated  to  me  in  our  (Strickler  &  Mahar1  s)  office,  at  the 
time  of  the  conversation  testified  to  by  the  witness  Huxley, 
which  was  after  the  commencement  of  this  suit,  that  h$  had 
bought  the  goods,  but  that  he  had  sold  them  to  Bigelow. 


1871.]  Tiger  v.  Lincoln  et  al.  397 

and  had  never  got  any  pay  for  them.  This  is  the  bill  of 
goods  I  sold  to  Tiger  (again  referring  to  the  above  bill  of 
goods),  and  they  were  delivered  to  Tiger.  At  the  time 
Tigpr  bought  the  goods  he  wanted  to  get  them  for  Bigelow, 
and  I  would  not  let  him  have  them  for  Bigelow ;  I  let  him 
have  them  on  his  own  account. 

On  cross-examination  the  witness  was  shown  two  bills  or 
accounts  which  he  said  were  in  the  handwriting  of  Strick- 
ler,  one  of  the  plaintiffs,  and  another  till  or  account  which 
he  said  was  in  the  handwriting  of  Lincoln,  another  plain- 
tiff. The  witness  then  stated  as  follows :  Tiger  asked  us  to 
make  out  a  bill  and  send  to  Bigelow ;  this  was  after  his 
return ;  it  must  have  been  four  weeks  after  the  sale  of  the 
goods ;  John  Bigelow  owes  Lincoln  &  Strickler  an  account ; 
Tiger  never  paid  a  dollar  on  those  goods  to  my  knowl- 
edge. 

Plaintiffs  then  introduced  their  book  of  accounts,  show- 
ing a  bill  corresponding  with  that  shown  the  witness  Mahar, 
amounting  to  $473.07. 

The  plaintiffs  then  rested,  and  the  defendant  then  intro- 
duced the  three  bills  or  accounts  identified  by  the  witness 
Mahar,  and  which  were  entitled. 

"Mr.  John  Bigelow, 

"  Bought  of  Lincoln  &  Strickler." 

The  first  contained  an  item  as  follows : 

"  May  27,  1868.    To  balance  bill,  P.  Tiger,  $273.11." 

Alexander  DeLappe  testified,  that  he  presented  these 
accounts  to  John  Bigelow  for  payment  some  time  between 
Christmas,  1868,  and  New  Year,  1869 ;  I  presented  them  on 
behalf  of  Lincoln  &  Strickler. 

The  defendant  testified  as  follows :  I  bought  these  goods 
for  John  Bigelow ;  I  had  a  conversation  with  Mahar ;  the 
plaintiffs  never  presented  any  bill  to  me  for  this  balance ;  I 
never  had  any  conversation  in  1868  with  Mahar,  after  the 
time  of  buying  the  goods ;  I  left  Denver  on  the  29th  of  May, 
1868,  after  the  purchase  of  these  goods,  and  did  not  return 
to  Denver  until  the  4th  of  July  following,  and  was  not  in 


398  Tiger  v.  Lincoln  et  al.  [Feb.  T.f 

Denver  at  any  time  between  those  two  dates ;  I  never  had 
communication  of  any  kind  with  either  Mahar  or  Strickler 
between  those  dates ;  I  recollect  the  amount  of  the  bill  of 
goods  bought  May  28, 1868,  it  was  $473.11 ;  I  took  the  goods 
away  and  delivered  them  to  Bigelow ;  at  the  time  of  buying 
the  goods  I  paid  $200,  on  account  of  Bigelow,  to  Lincoln  & 
Strickler,  and  Bigelow  paid  me  a  part  of  it  back ;  it  was 
after  the  serving  of  the  attachment  in  this  cause  that  I  had 
a  conversation  with  Mahar ;  Mahar  asked  me  if  I  would  not 
settle ;  I  am  not  indebted  to  the  plaintiffs  one  dollar,  either 
on  this  or  any  other  bill. 

Cross-examination:  Bigelow  had  bought  goods  before 
that  time ;  Mahar  told  me,  at  the  time  I  spoke  to  him  about 
buying  the  goods,  that  I  should  wait  a  day  or  two  until  he 
could  see  whether  Bigelow  could  have  any  more  goods  ;  he 
did  not  tell  me  if  I  would  pay  for  these  goods  he  would  let 
me  have  them  ;  he  did  not  tell  me  when  I  came  to  load  up 
these  goods  that  he  did  not  look  to  Bigelow  for  the  pay  for 
these  goods ;  he  asked  me  if  Bigelow  would  send  the 
money,  and  I  told  him  I  thought  he  would  ;  I  did  not  agree 
to  send  the  money  from  Pueblo ;  I  was  not  in  business  of 
that  kind ;  Bigelow  paid  $200  on  his  account,  that  I  agreed 
to  pay  for  him. 

Re-direct :  All  the  goods  were  delivered  to  Bigelow,  ex- 
cepting a  few  that  I  delivered  to  a  man  on  the  road,  by 
Bigelow' s  direction ;  I  never  agreed  to  pay  for  the  goods. 

Mr.  S.  E.  Browne,  for  appellant. 

Mr.  L.  B.  Prance,  for  appellee. 

Wells,  J.  This  was  an  action  of  assumpsit,  to  recover 
the  price  of  goods  sold  and  delivered  by  appellees  to 
appellant. 

The  defendant  below  pleaded  the  general  issue,  and, 
by  agreement  of  parties,  the  cause  was  tried  by  the  court 
without  jury,  the  issues  were  found  for  the  plaintiffs,  and 
damages  were  assessed  at  $473.11,  the  full  amount  claimed, 


1871.  ]  Tiger  t>.  Leetooln  et  al.  399 

and,  after  overruling  a  motion  for  a  new  trial,  judgment 
was  given  upon  the  finding. 

The  defendant  asserted  in  the  court  below,  that,  in  the 
purchase  of  these  goods,  lie  acted  as  the  agent  of  one  Bige- 
low,  and  that  the  credit  was  extended  to  Bigelow,  and  not 
to  defendant 

We  see  no  error  in  the  rulings  of  the  court  below,  touch- 
ing the  admissibility  of  evidence,  and  the  only  remaining 
questions  which  can  be  said  to  be  presented  by  the  assign- 
ment of  errors  are,  first,  whether  the  finding  of  the  court 
below  is  sustained  by  the  evidence ;  second,  whether  the 
damages  were  correctly  assessed. 

The  first  question  resolves  itself  into  an  inquiry  as  to  the 
weight  of  evidence,  and  we  are  of  the  opinion  that  we 
ought  not  to  reverse  the  finding  of  the  probate  court,  unless 
manifestly  erroneous. 

In  determining  the  relative  credit  to  be  given  to  the  testi- 
mony of  conflicting  witnesses,  so  much  consideration  is  due 
to  the  manner  and  bearing  of  "each  under  examination,  and 
their  apparent  intelligence  and  candor  or  prejudice,  that  a 
court  of  review,  to  which  all  these  things  are  hidden,  ought 
not  lightly  to  reject  the  opinion  of  either  court  or  jury, 
before  whom  the  witnesses  of  both  parties  have  been  sub- 
jected to  both  examination  and  cross-examination.  So  the 
rule  stands  upon  grounds  of  reason,  and  authorities  in  sup- 
port of  it  are  not  wanting.  Webster  v.  Vickers,  2  Scam. 
295 ;  Harman  v.  Thornton,  id.  351. 

With  this  rule  controlling  us,  we  cannot  say  that  the 
oourt  below  erred  in  preferring  the  testimony  of  the  witness 
Mahar,  sworn  on  the  part  of  the  plaintiff,  to  that  of  the 
defendant  who  testified  in  his  own  behalf.  These  were  the 
only  witnesses  sworn  who,  so  far  as  appears,  had  any 
knowledge  of  the  transaction  at  the  time  of  its  occurrence. 
We  find  no  difficulty,  however,  in  justifying  the  finding  of 
the  court  below,  even  though  the  testimony  of  the  defend- 
ant be  accepted  as  a  true  relation  of  the  transaction. 

It  is  admitted  by  the  defendant  that  he  bought  and  re- 
ceived the  goods  to  the  amount  for  which  the  recovery  was 
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had  ;  but  it  is  claimed  by  his  counsel  that,  in  this  purchase, 
he  acted  on  behalf  of  Bigelow,  and  as  his  agent.  Upon 
this  point  the  testimony  of  the  defendant  is,  and  we  adopt 
his  own  language,  "that  he  bought  the  goods  for  John 
Bigelow,  and  delivered  them  to  him." 

He  nowhere  states  that  he  was  ever  authorized  by  Bige- 
low to  purchase  these,  or  any  other  goods,  on  his  account, 
nor  whether  he  delivered  these  goods  to  Bigelow  as  belong- 
ing to  him,  or  whether  the  delivery  was  in  pursuance  of  a 
sale  by  himself.  The  law  is  well-settled  that,  where  one  is 
sought  to  be  charged  for  an  act  done  in  pursuance  and  dis- 
charge of  an  alleged  agency,  the  burden  is  upon  him  to 
show  the  fact  of  the  agency,  and  that  the  transaction  upon 
which  the  action  is  based  was  in  pursuance  and  an  osten- 
sible discharge  of  that  agency. 

And  though  we  should  reject  the  testimony  of  Mahar,  as 
to  the  subsequent  declarations  of  the  defendant,  that  he 
had  sold  the  goods  to  Bigelow,  and  accept  the  fact  of  Bige- 
low' s  having  received  the  goods  as  an  acknowledgment  or 
ratification  of  defendant's  assumed  agency,  still  this,  ac- 
cording to  the  authorities,  would  not  suffice  to  bar  this 
action. 

It  must  appear  that  there  was  an  original  appointment 
subsisting  at  the  time  of  the  transaction.  JRossiter  v. 
Hossiter,  8  Wend.  494. 

It  is  said,  that,  by  the  testimony  of  Mahar,  it  appears  that 
defendant  and  Bigelow  were  partners.  Even  if  we  accept 
the  statement  of  the  witness,  as  intended  to  have  reference 
to  this  particular  transaction,  still  it  cannot,  we  think, 
defeat  this  action.  Non-joinder  of  defendants  is  never  a 
bar,  but  only  matter  in  abatement. 

We  must  then,  upon  this  evidence,  concur  in  the  finding 
of  the  court  below,  that  Tiger  was  originally  liable  to  the 
plaintiffs,  and,  if  liable  originally,  he  of  course  remained  so 
unless  discharged  by  the  subsequent  act  of  the  plaintiffs. 

Upon  this  point  it  appears  by  the  testimony  of  DeLappe, 
that  between  Christmas,  1868,  and  January,  1869,  he,  acting 
for  the  plaintiffs,  presented  to  Bigelow  an  account,  bearing 
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date  in  Jane  previous,  and  in  which,  under  date  of  May  27, 
is  charged  balance  bill,  P.  Tiger,  $273.11. 

It  is  claimed  in  argument,  as  we  understand  counsel, 
that  hereby  it  appears  that  Bigelow  and  not  Tiger  was 
responsible  for  the  balance ;  but  this  item  seems  to  us  to 
establish  the  certainty  of  this,  that  is  to  say,  that  in  the 
first  instance  at  least  credit  was  extended  to  Tiger  and  not  to 
Bigelow,  and  the  plaintiffs,  by  charging  the  amounts  over 
to  Bigelow,  have  not  released  the  defendant,  unless  this 
change  in  the  accounts  was  made  with  intent  to  release  him 
and  upon  a  consideration. 

If  Bigelow  had  agreed  to  pay  the  demand,  and  the 
plaintiffs  had  agreed  to  accept  him  as  their  debtor  in  lieu 
of  the  defendant,  the  arrangement  would  have  .been  an 
effectual  one ;  but  no  act  or  declaration  of  a  creditor,  how- 
ever express,  ought  to  be  accepted  as  a  release  of  his 
debtor,  or  as  an  acceptance  of  one  in  substitution  for 
another,  unless  the  person  to  be  substituted  assent  to  the 
arrangement,  or  there  be  some  other  consideration  for  the 
release  or  substitution,  or  unless  it  be  evidenced  by  writing 
under  seal,  bo  importing  consideration.  We  fail  to  find  in 
this  record  any  evidence  that  this  change  in  the  accounts 
was  made  with  intent  to  discharge  the  defendant,  that 
Bigelow  ever  assented  thereto,  or  that  there  was  any  other 
consideration  therefor.  As  to  the  intent  of  plaintiffs  it 
rather  appears  that  this  item  was  inserted  in  Bigelow' s 
account  in  pursuance  of  defendant's  request,  spoken  of  by 
Mahar,  and  out  of  complacency  to  defendant,  to  relieve  him 
of  the  necessity  of  collecting  from  Bigelow.  If  the  intent 
had  been  to  discharge  the  defendant,  whether  Bigelow  paid 
the  amount  or  not,  defendant  would  have  been  credited 
with  the  amount  charged  to  Bigelow ;  but  this  does  not 
appear.  An  account  was  rendered  to  Bigelow  it  is  true, 
with  this  balance  set  down  therein  against  him,  but  whether 
he  assented  or  objected  to  this  item  was  not  shown.  It 
rested  upon  the  defendant  below  to  establish  affirmatively 
that  Bigelow  assented  to  the  arrangement. 

We  are  of  opinion,  therefore,  that  the  probate  court  did 
Vol.  I.— 51 
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not  err  in  finding  this  issue  for  the  plaintiff.    But  in  the 
assessment  of  damages  we  think  there  is  error. 

The  bill  of  goods  sold  amounted  originally  to  $473.11. 
The  defendant  testifies  that  he  paid  plaintiffs  at  the  time  of 
the  purchase  $200,  which,  he  says,  was  upon  BigeloVs 
account.  In  the  account  rendered  to  Bigelow,  and  before 
adverted  to,  plaintiffs  charge  Bigelow  with  the  balance  of 
Tiger's  bill,  $273.11.  It  is  true  this  charge  is  under  date  of 
May  27,  while  the  transaction  in  question  appears  to  have 
taken  place  on  the  28th;  but  it  does  not  appear  that 
defendant  ever  had  any  other  bill  with  plaintiffs  than  that 
for  these  particular  goods.  The  bill  rendered  Bigelow  is 
proven  to  be  in  the  handwriting  of  one  of  the  plaintiffs,  and, 
from  all  the  circumstances  in  proof,  we  are  compelled  to 
believe  that  this  charge  in  the  account  rendered  to  Bigelow 
refers  to  the  identical  transaction  in  controversy,  that  the 
$200  paid  by  Tiger,  at  the  time  of  the  purchase  (which,  it 
is  true,  he  testified  was  paid  on  account  of  Bigelow,  but 
which  appears,  nevertheless,  to  have  been  his  own  money 
and  not  Bigelow*  s,  for  he  testifies  that  Bigelow  repaid  him 
part  of  it),  was  credited  by  plaintiffs  to  this  account. 

These  deductions  seem  to  us  inevitable  from  the  evidence 
contained  in  the  record,  and  are  fortified  by  the  omission  of 
the  plaintiffs  to  explain  in  the  court  below,  as  they  might 
have  done  by  their  own  testimony,  whatever  is  doubtful. 

For  the  error  in  the  assessment  of  damages,  therefore,  the 
judgment  of  the  probate  court  is  reversed,  and  the  cause 
will  be  remanded  to  that  court,  with  directions  to  enter 
judgment  upon  its  finding  for  the  sum  of  $273.11. 

Reversed. 


Hirsch  v.  Ferris. 

Cohtinuance  to  obtain  testimony  of  absent  witness.  Where  a  witness  departs 
from  the  territory  without  the  knowledge  of  the  party  desiring  his  testi- 
mony within  a  few  hours  after  the  commencement  of  suit,  the  failure 
to  serve  him  with  subpoena  cannot  be  regarded  as  negligence. 
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Where  process  was  served  July  10th,  and  motion  for  continuance  was  made 
17th  August,  following,  and  it  was  alleged  that  negotiations  for  settling 
the  matter  in  controversy  had  been  carried  on  in  the  interval  with  reasona- 
ble hope  of  success,  the  cause  should  have  been  continued  to  enable  the 
defendant  to  take  the  deposition  of  an  absent  witness. 

Error  to  Probate  Court,  Arapahoe  County. 
Mr.  W.  C.  Kingsley,  for  plaintiff  in  error. 
Mr.  S.  E.  Browne,  for  defendant  in  error. 

Wells^  J.  This  action  was  brought  to  the  August  term, 
1869,  of  the  Arapahoe  probate  court.  Process  was  served 
on  the  10th  day  of  July.  On  the  17th  day  of  August,  being 
at  the  return  term,  the  defendant,  having  pleaded,  applied  for 
a  continuance,  which  application  was  overruled.  A  trial 
was  afterward  had  on  that  same  day,  and  judgment  was 
given  for  the  plaintiff. 

The  refusal  of  the  application  for  continuance  is  the  only 
matter  assigned  for  error. 

The  ground  of  continuance  set  forth  in  the  affidavit  was 
the  absence  of  a  material  witness ;  the  facts  set  forth  as  to 
be  proved  by  this  witness  appear  to  us  to  be  material,  and 
it  seems  to  be  admitted  by  counsel  that  they  are  so.  The 
only  remaining  question  is,  whether  diligence  had  been  used 
to  secure  the  attendance  of  the  witness. 

Upon  this  point  the  affidavit  sets  forth  that  the  absent 
witness  was  then,  and  at  the  commencement  of  the  suit,  a 
resident  of  Cheyenne,  in  the  territory  of  Wyoming ;  that 
from  the  time  of  the  commencement  of  the  suit  defendant 
had  been  endeavoring  to  secure  a  settlement  of  the  matter 
in  controversy,  and  had  hoped  and  expected  to  succeed  in 
these  efforts  until  within  three  secular  days  next  preceding 
the  making  of  the  affidavit,  when  he  learned  for  the  first 
time,  definitely,  that  an  adjustment  of  the  controversy  was 
impossible ;  that  the  witness  named  left  the  territory  to  go 
to  Cheyenne  within  a  few  hours  after  the  commencement  of 
the  action  and  had  never  returned,  and  that  he  departed 
without  defendant's  knowledge,  and  while  defendant  was 
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endeavoring  to  secure  a  settlement  with  the  plaintiff,  and 
still  reasonably  supposed  that  such  settlement  would  be 
effected. 

We  think  that  considering  the  short  period  which  had 
elapsed  between  the  commencement  of  the  suit  and  the 
departure  of  the  witness,  and  that  such  departure  was 
without  defendant's  knowledge,  the  failure  to  serve  him 
with  subpoena  cannot  fairly  be  said  to  be  negligence. 

Nor  do  we  think  that  for  the  omission  to  secure  the 
deposition  of  the  witness  the  application  should  have  been 
denied. 

But  a  little  more  than  one  month  had  elapsed  between  the 
service  of  summons  and  the  application ;  it  is  true  the 
deposition  might,  for  any  thing  we  can  see,  have  been 
obtained  within  that  time ;  but  this  would  have  been  an 
exercise  of  the  highest  degree  of  diligence,  and  this  at  the 
first  term,  especially  in  a  court  holding  its  sittings  upon 
every  alternate  month. 

For  this  error  the  judgment  of  the  probate  court  will  be 
reversed  and  the  cause  remanded  for  further  proceedings. 

Heversed. 


Shipton  et  al.,  Trustees,  etc.,  v.  Nobbid. 

Replevin  may  be  maintained  by  trustees  of  chattels.  Trustees  of  chattels, 
having  the  legal  estate  therein,  may  maintain  an  action  at  law  for  any  in- 
jury done  to  or  in  respect  to  the  chattels,  which  are  the  subject  of  the 
trust. 

A  declaration  in  replevin,  in  which  the  plaintiffs  describe  themselves  as  "  Trus- 
tees of  the  Colored  Zion  Baptist  Church  of  Denver,  who  sue  for  the  use 
and  benefit  of  said  church,"  is  good. 

Error  to  Probate  Court,  Arapahoe  County. 

The  plaintiffs  brought  replevin  to  recover  a  melodeon, 
describing  themselves  in  the  writ  and  declaration  as  "Trus- 
tees of  the  Colored  Zion  Baptist  Church  of  Denver."  A 
general  demurrer  to  the  declaration  was  sustained  in  the 
court  below. 
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Messrs.  Browne,  Harrison  &  Putnam,  for  plaintiffs 
in  error. 

Messrs.  Charles  &  Elbert,  for  defendant  in  error. 

Wells,  J.  The  conrt  erred  in  sustaining  the  demurrer 
to  the  plaintiffs'  declaration.  If  the  goods  in  controversy 
were  the  goods  of  the  plaintiffs,  and  the  defendant  took 
them,  both  which  facts  are  distinctly  averred,  the  plaintiffs 
may  maintain  this  action,  whether  their  title  is  an  absolute 
or  fiduciary  one,  or  whether,  if  fiduciary,  their  cestui  que 
trust  is  a  corporation  or  a  mere  voluntary  association. 

There  may  exist  a  trust  in  chattels  as  well  as  in  real 
estate;  and  if  such  trust  be  created  for  the  benefit  of  a 
single  individual  or  a  corporation,  or  an  association  of  per- 
sons not  incorporated,  the  trustee  having  the  legal  estate  is, 
in  either  case,  the  proper  party  plaintiff  to  an  action  at  law 
for  any  injury  done  to,  or  in  respect  to,  the  chattels  which 
are  the  subject  of  the  trust.  And  he  need  not,  in  his 
declaration,  set  forth  how  the  trust  was  created  or  his  title 
accrued,  any  more  than  one  suing  absolutely  in  his  own 
right  It  is  sufficient  to  aver  the  fact  of  his  property  and 
the  injury. 

If,  upon  the  trial  of  this  cause,  it  should  appear  that  the 
plain  tiflfe,  notwithstanding  their  trusteeship,  had  not  the 
property  in  the  goods  in  controversy,  then,  indeed,  an- 
other question  will  be  presented ;  but,  for  the  present,  the 
property  is  admitted  by  the  demurrer,  and  the  declaration 
is  clearly  sufficient. 

The  judgment  of  the  probate  court  is  reversed,  and  the 
cause  is  remanded  to  that  court  for  further  proceedings,  in 
conformity  with  this  opinion. 

Reversed. 


HOEHNE  V.   RlJPEAR. 

Practice — judgment  nil  dieit  cannot  be  taken  on  return  day.  Judgment  nil 
dieU  cannot  be  entered  on  the  return  day  of  the  summons,  even  if  the  de- 
fendant appear  on  that  day  and  move  to  continue  the  cause. 
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Error  to  Probate  Court,  Las  Animas  County. 

Mr.  W.  F.  Stone  and  Mr.  E.  L.  Smith,  for  plaintiff  in 
error. 

Mr.  H.  R.  Hunt,  for  defendant  in  error. 

Wells,  J.  In  this  action  the  defendant  was  served  with 
process  to  the  August  term,  1869,  of  the  court  below. 

On  the  first  day  of  that  term  he  appeared  and  applied  for 
a  continuance  upon  affidavit  of  the  absence  of  a  material 
witness.  The  probate  court  declined  to  entertain  or  deter- 
mine this  motion,  and  immediately  gave  judgment  against 
the  defendant  for  want  of  a  plea. 

This  was  clearly  erroneous.  Whether  the  court  could 
proceed  to  such  judgment  without  disposing  of  the  motion 
or  not,  upon  which  we  express  no  opinion,  we  think  the 
defendant  was  entitled  to  the  whole  of  the  first  day  of  the 
term  in  which  to  plead.  A  judgment  for  default  of  appear- 
ance could  not  have  been  given  upon  that  day  ;  and  we 
think  the  defendant  was  entitled  to  the  same  period  of  time, 
both  to  appear  and  put  in  his  plea. 

These  two  things  he  was  required  by  the  process  to  do 
upon  that  day,  and  he  was  entitled  to  the  whole  day  to 
comply  with  the  mandate  of  the  writ. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Reversed. 


Good  et  al.  v.  Martin. 

Practice — motion  to  suppress  deposition  too  broad.  A  motion  to  suppress  a 
deposition  founded  upon  objections  to  answers  to  cross-interrogatories 
should  be  denied. 

Presumption  in  support  of  record  of  court  of  general  jurisdiction.  Where  an 
attorney  made  oath  that  he  bad  no  notice  of  a  motion  for  leave  to  amend 
the  declaration,  and  there  is  no  showing  whether  his  clients  were  noti6ed, 
in  support  of  the  proceedings  of  the  court  it  will  be  presumed  that  notice 
was  served  upon  the  clients. 

Amendment  of  declaration  by  increasing  amount  of  ad  damnum.  After 
trial  and  verdict  in  a  cause,  the  court  may,  upon  setting  aside  the  verdict 


1871.]  Good  et  al.  t>.  Martin.  407 

1  and  granting  a  new  trial,  allow  the  plaintiff  to  amend  the  declaration  by 
increasing  the  amount  of  the  ad  damnum. 

Practice — defendant*  right  to  plead  de  now  after  amendment.  In  such  case, 
in  the  absence  of  any  showing  as  to  the  necessity  for  making  a  new 
defense  after  the  amendment,  the  granting  or  refusing  leave  to  plead 
anew  was  in  the  discretion  of  .the  court,  of  which  appellants  cannot  com- 
plain in  this  court. 

Appearance — effect  of  wthdraital  upon  ieeuee.  If  a  defendant  who  has 
joined  issue  in  a  cause,  with  leave  of  the  court,  withdraw  his  appearance, 
the  issue  on  his  part  falls  to  the  ground  and  judgment  of  default  should 
be  entered  against  him. 

Practice — default  must  precede  final  judgment.  It  is  irregular  to  proceed 
to  final  judgment  against  defendants  served  with  process,  without  enter* 
ing  judgment  of  default. 

Appeal  from  District  Court,  Arapahoe  County. 

Assumpsit  on  a  promissory  note  by  Ida  Martin  against 
Parker  B.  Cheney,  Wm.  N.  Shephard  and  Jno.  Good. 

Gpod  pleaded  the  general  issne,  upon  which  there  was  a 
trial  and  verdict  for  plaintiff,  which  was  set  aside  by  the 
court.  Afterward  the  court  allowed  the  plaintiff  to  amend 
the  precipe  writ  and  narr.,  by  increasing  the  amount  of 
damages,  and  thereupon  Good  asked  leave  to  plead  to  the 
declaration  as  amended,  which  was  refused  by  the  court. 

By  leave  of  the  court,  Good1  s  attorney  then  withdrew  his 
appearance,  and  the  court  proceeded  to  try  the  issue  which 
had  been  joined  upon  Good's  plea,  and  to  assess  damages 
against  Cheney  and  Shephard. 

Judgment  of  default  was  not  entered  against  any  of  the 
parties. 

Mr.  E.  L.  Smith,  for  appellants. 

Messrs.  Browne,  Harbison  &  Putnam,  for  appellee. 

Hallbtt,  C.  J.  We  do  not  think  it  necessary  to  dis- 
cuss at  very  great  length  the  numerous  questions  of  prac- 
tice presented  in  this  record.  The  motion  to  suppress  the 
deposition  of  Atkins  was  founded  upon  objections  to  some 
of  the  answers  to  cross-interrogatories,  and  was  therefore 
too  broad.  While  the  court  below  might  have  considered 
the  exceptions  to  the  answers  named,  we  do  not  see  that 
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there  was  error  in  refusing  to  suppress  the  entire  deposi- 
tion. The  amendment  of  the  ad  damnum  in  the  declara- 
tion, for  which  leave  was  obtained,  does  not  appear  to  have 
been  made,  and  perhaps  we  could  with  propriety  pass  over 
that  question.  But  we  do  not  feel  at  liberty  to  do  so,  inas- 
much as  the  parties  have  dealt  with  the  case  as  if  the 
amendment  had  been  made,  and  by  passing  upon  the  ques- 
tion now  we  may  facilitate  the  proceedings  in  the  case, 
which  have  been  greatly  protracted.  The  power  of  courts 
to  allow  pleadings  to  be  amended  is  pretty  well  established, 
and  certainly  cannot  be  denied  at  this  day.  Stephen's 
PL  75 ;  Graham's  Pr.  664. 

It  is  certainly  good  practice  to  give  notice  of  the  applica- 
tion for  leave  to  amend,  especially  when  the  amendment  is 
of  substance,  and  generally  courts  should  require  such 
notice  to  be  given  before  the  application  is  entertained. 
But  we  are  not  required  to  consider  whether  the  omission 
to  give  notice  in  this  case  would  have  affected  the  order 
made,  for  it  does  not  appear  that  there  was  any  such  omis- 
sion. It  is  true  that  appellant's  attorney  makes  oath  that 
he  was  not  notified  of  the  intended  application,  but  his  cli- 
ents may  have  been  served  with  notice,  and  we  must  indulge 
every  presumption  in  support  of  the  proceedings  of  a  court 
of  general  jurisdiction. 

Authorities  to  support  the  action  of  the  court  below  in 
allowing  the  ad  damnum  to  be  increased  are  not  wanting. 
Tomlinson  v.  Blacksmith,  7  T.  R.  132;  Brown  et  al.  v. 
Smith  et  al.>  24  111.  196 ;  Dox  et  al.  v.  I>ey,  3  Wend.  357. 

In  these  cases  the  amendment  was  after  verdict  upon 
payment  of  costs  and  granting  a  new  trial,  and  it  is  to  be 
observed  that  these  were  the  only  conditions  imposed.  It 
does  not  appear,  however,  that  the  defendants  demanded 
greater  privileges  than  were  given;  and  therefore,  while 
these  cases  show  that  the  court  has  power  to  allow  the 
amendment,  they  are  not  conclusive  upon  the  right  of  the 
defendant  to  plead  de  novo  after  the  amendment.  We  do 
not  doubt  that  in  many  cases  a  defendant  may  rightfully 
claim  the  privilege  of  pleading  anew  to  an  amended  decla- 
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ration,  and  the  refusal  of  duch  demand  would  be  cause  for 
reversal.  If  a  new  cause  of  action  or  substantive  fact 
should  be  added  to  the  declaration  by  amendment,  the 
right  of  the  defendant  to  meet  the  new  case  with  a  new 
defense  would  seem  to  be  unquestionable.  In  this  case, 
however,  the  amendment  introduced  no  new  fact  into  the 
declaration.  The  facts  upon  which  appellant's  liability 
was  founded  were  set  out  in  the  declaration  as  originally 
framed,  and  appellee  did  nothing  more  than  to  increase  the 
amount  of  her  demand  upon  those  facts.  Appellants  were 
as  well  informed  of  the  nature  of  the  action  against  them 
before  the  amendment  as  afterward,  and  it  is  difficult  to 
see  upon  what  ground  the  claim  to  change  the  defense,  after 
the  amendment,  can  rest.  At  all  events,  in  the  absence  of 
any  showing  as  to  the  necessity  for  making  a  new  defense 
after  the  amendment,  the  granting  or  refusing  leave  to 
plead  anew  was  in  the  discretion  of  the  court  below,  of 
which  appellants  cannot  complain  in  this  court. 

After  the  withdrawal  of  appearance  by  the  attorney  for 
Good,  the  issue  made  by  him  was  tried  by  a  jury  and 
the  damages  were  assessed  against  Cheney  and  Step- 
hard,  no  judgment  of  default  having  been  taken  against  any 
of  them.  In  this  we  think  there  was  error.  Upon  with- 
drawal of  Good' s  appearance,  the  issue  on  his  part  fell  to 
the  ground,  there  being  no  one  in  court  to  maintain  it,  and 
judgment  of  default  should  have  been  entered  against  him. 
Coffin  v.  EvansviUe  &  Oraw/ordsville  M.  M.  Co.,  7  Ind.  413. 

So,  also,  it  was  irregular  to  proceed  to  final  judgment 
against  Cheney  and  Shephard  without  entering  their  de- 
fault.    Ordbtree  v.  Green,  36  111.  278. 

Through  the  failure  to  enter  judgment  of  default  against 
appellants,  their  right  to  plead  to  the  action  was  not  deter- 
mined during  the  whole  course  of  the  proceedings,  and 
therefore,  upon  the  motion  made  by  them,  the  judgment 
should  have  been  set  aside  with  leave  to  appellants  to  plead. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded. 

Reversed. 

Vol.  I.— 52 
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?  im:  Klopfee  t>.  Keller,  Administrator. 

haauULTiym  powsb — authority  of  district  courU  to  appoint  special  terms. 
The  statute  (ch.  26,  sec  9,  Revised  Statutes,  267)  which  oonfen  authority 
upon  district  courts  to  appoint  special  terms  of  such  courts  is  valid. 

Unlawful  detainer  before  justice  of  ike  peace— question  of  title.  In  an 
action  of  unlawful  detainer  against  a  tenant  holding  over,  brought  before 
a  justice  of  the  peace,  the  effect  of  raising  the  question  of  title  is  to  re- 
move the  cause  to  another  court,  and  not  to  defeat  it  altogether. 

Pleading  and  proof — in  unlawful  detainer.  The  rule  which  requires  that 
the  proof  shall  support  the  allegation  is  as  applicable  to  the  action  of 
unlawful  detainer  as  to  any  other. 

Evidence — to  disprove  plaintiff's  case.  In  an  action  of  unlawful  detainer 
against  a  tenant  holding  over,  for  the  purpose  of  disproving  the  tenancy, 
the  defendant  may  show  that  he  entered  as  a  purchaser  and  not  as  a  ten- 
ant,  and  this  whether  the  agreement  to  purchase  was  good  or  bad. 

Appeal  from  District  Court,  Arapahoe  County. 

Unlawful  detainer  against  appellant  to  recover  the  pos- 
session of  certain  premises  alleged  to  have  been  let  to  him 
for  one  month,  which  term  had  expired. 

Mr.  E.  L.  Smith,  for  appellant 

Mr.  L.  B.  France,  for  appellee. 

Hallett,  0.  J.  At  the  threshold  of  this  case  we  encounter 
the  objection  that  the  proceedings  in  the  court  below  were 
coram  non  judice,  having  taken  place  at  a  special  term. 
The  point  arises  upon  the  validity  of  the  statute  authoriz- 
ing district  courts  to  appoint  special  terms  of  the  same  court, 
there  being  no  question  in  this  case  as  to  the  manner  in 
which  the  power  was  executed.  It  is  within  our  knowledge 
that  many  special  terms  of  court  have  been  held  under  this 
statute,  and  important  questions  have  been  determined  in 
them,  which,  if  now  disturbed,  will  occasion  much  embar- 
rassment, and  we  have  attempted  to  give  the  subject  such 
consideration  as  its  importance  demands. 

In  1856  (11  Stat.  49),  congress  empowered  the  justices  of 
the  supreme  court,  in  each  of  the  territories,  to  appoint 
the  times  and  places  of  holding  courts  in  the  several  districts 
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of  their  territory,  and,  provided,  that  courts  should  be  held 
at  but  one  place  in  each  district  In  1858  (11  Stat.  366), 
this  statute  was  so  far  enlarged  as  to  admit  courts  to  be  held 
at  the  expense  of  the  territory  in  the  several  counties  in  each 
district.  In  1861  the  act  organizing  this  territory  was  passed, 
which  provided:  "The  said  territory  shall  be  divided 
into  three  judicial  districts  and  a  district  court  shall  be  held 
in  each  of  said  districts,  by  one  of  the  justices  of  the  supreme 
court,  at  such  time  and  place  as  may  be  provided  by  law.'9 

The  use  of  the  singular  instead  of  the  plural  number  in 
this  clause  of  the  act  was,  doubtless,  through  inadvertency, 
as,  in  view  of  the  previous  legislation  of  congress  to  which 
referehce  has  been  made,  it  is  hardly  probable  that  congress 
intended  to  limit  the  number  of  courts  in  each  district  to  one. 
But  this  act  confers  upon  the  legislative  assembly  power  to 
prescribe  the  times  and  places  of  holding  courts,  and  being 
inconsistent  with  the  act  of  1856,  renders  the  latter  act  inap- 
plicable to  this  territory.  The  power  of  the  legislative 
assembly  to  prescribe  the  times  and  places  of  holding  courts 
is  conceded,  but  whether  that  power  is  properly  exercised 
in  conferring  upon  the  courts  authority  to  appoint  terms  is 
a  question  upon  which  doubts  have  arisen. 

In  Harriman  v.  The  State,  2  Gk  Greene,  270,  this  question 
came  before  the  supreme  court  of  Iowa  upon  a  statute  passed 
by  the  legislative  assembly  of  Iowa  territory,  under  a  provis- 
ion of  the  organic  act  of  that  territory,  similar  to  our  own. 
In  that  case  the  court  say :  "  Finally  it  is  objected  that  the 
legislature  of  the  territory  had  no  right,  under  the  ninth  sec- 
tion of  the  organic  law,  to  pass  an  act  authorizing  the  j  udges  to 
hold  such  special  terms  of  the  district  court,  as  they  were  by 
said  section  to  be  held  at  such  times  and  places  as  might  be 
prescribed  by  law.  Strictly  viewing  this  clause,  it  may  very 
plausibly  be  assumed  that  the  courts  may  be  held  at  such 
times  only  as  the  appropriate  law  might  fix  upon  and  desig- 
nate. The  application  of  this  principle  might  safely  be  ad- 
mitted so  far  as  the  regular  terms  of  the  courts  are  con- 
cerned ;  and  this  concession  would  not,  in  the  least,  militate 
against  the  power  of  the  legislature  to  authorize  the  judges 
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to  hold  special  or  extra  terms  of  their  courts  whenever,  in 
their  opinion,  occasion  might  require.  This  would  be  a 
rightful  subject  of  legislation  within  the  meaning  of  the 
organic  law  and  within  the  province  of  the  legislative  as- 
sembly." 

In  the  State  of  Illinois  the  constitution  of  1818  provided 
that  circuit  courts  should  be  held  at  the  times  prescribed  by 
law,  and  with  this  provision  in  force  the  legislature  author- 
ized such  courts  to  appoint  special  terms.  The  constitution- 
ality of  the  law  does  not  appear  to  have  been  brought  in 
question,  although  the  act  was  before  the  supreme  court  of 
that  State  upon  other  points.    Archer  v.  Moss,  2  Scam.  803. 

We  find,  from  an  examination  of  the  reports  of  other 
States  (1  Blackf.  428  ;  17  Mo.  64 ;  16  Cal.  186  ;  3  Wis.  443), 
that  such  acts  are  not  uncommon  in  this  country,  and  the 
constitutional  power  of  the  legislature  to  pass  them  is  so 
generally  accepted  by  the  profession  that  it  has  not  been 
questioned. 

Therefore,  upon  authority,  we  believe  that  the  question  is 
at  rest,  and  we  are  not  disposed  to  seek  for  a  new  construc- 
tion which  may  divest  established  rights. 

A  motion  was  made  in  the  court  below  to  dismiss  the 
cause  for  want  of  jurisdiction  in  the  justice  of  the  peace 
before  whom  the  suit  was  originally  commenced.  It  is 
claimed  that  an  affidavit  was  filed  under  the  ninth  section 
of  the  act  before  the  justice  of  the  peace,  in  which  it  was 
asserted  that  the  title  to  the  property  described  in  the  com- 
plaint was  in  dispute  between  the  parties.  Although  such 
an  affidavit  was  read  in  the  district  court,  it  does  not  appear 
that  it  was  ever  presented  to  the  justice  of  the  peace.  And 
if  it  had  been  so  presented,  and  the  justice  had  refused  to  act 
upon  it,  it  is  difficult  to  see  upon  what  ground  the  dismis- 
sion of  the  cause  would  result  from  it.  The  effect  of  raising 
the  question  of  title  before  a  justice  of  the  peace  is  to  remove 
the  cause  to  another  court,  and  not  to  defeat  it  altogether. 
It  is  not  necessary  to  point  out  the  various  cases  in  which 
an  action  may  be  maintained  under  the  statute  relating  to 
forcible  entry  and  detainer.    It  is  sufficient  to  say  that  this 
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action  was  founded  upon  section  5  of  the  act,  which  relates 
to  cases  of  tenancy.  It  is  alleged  in  the  complaint,  that  the 
premises  in  controversy  were  let  to  appellant  for  the  term 
of  one  month,  which  term  had  expired,  and  that  appellant 
refused  to  surrender  the  possession  upon  demand  made  in 
writing  therefor.  This  is  according  to  section  11  of  the  act, 
which  requires  that  the  substantial  facts,  upon  which  the 
plaintiff  relies,  shall  be  set  out  in  the  complaint  The  office 
of  pleading  is  the  same  in  this  action  as  in  every  other,  and 
the  rule  which  requires  that  the  proof  shall  coincide  with 
the  allegations  is  as  applicable  to  this  as  to  any  other  action. 
To  allow  a  plaintiff  to  allege  one  thing  and  prove  another 
would  be  an  anomaly  in  the  law,  and  most  mischievous 
in  its  consequences.  If  then  the  plaintiff  must  prove  his 
case,  as  laid  in  the  complaint,  it  follows  that  evidence 
tending  to  disprove  the  facts  stated  in  the  complaint  is 
admissible  on  the  part  of  the  defendant,  although  such 
evidence  might  also  tend  to  prove  another  case  upon  which 
the  plaintiff  might,  if  he  had  so  declared,  maintain  his  action. 
Upon  the  trial  in  the  court  below,  appellant  introduced 
evidence  to  show  that  he  went  into  the  possession  of  the 
premises  in  controversy  as  a  purchaser.  This  evidence  the 
court  afterward  excluded  from  the  consideration  of  the 
jury  upon  the  ground,  as  stated  by  counsel,  that  the  agree- 
ment to  purchase  was  not  valid  under  the  statute  of  frauds. 
Now  the  question  before  the  jury  was  as  to  the  existence  of 
the  tenancy  set  out  in  the  complaint,  and  whether  appellant 
was  holding  over  after  the  expiration  of  his  term,  and  if  the 
agreement  between  the  parties  was  to  purchase  and  not  to 
let  the  premises,  it  can  make  no  difference  whether  the 
agreement  was  void  or  valid.  The  object  of  showing  that 
appellant  entered  under  an  agreement  to  purchase  was  to 
disprove  the  tenancy,  and  the  negative  effect  of  such  evidence 
would  be  the  same  whether  the  agreement  was  good  or  bad. 
We  think  that  there  was  error  in  excluding  this  testimony 
from  the  consideration  of  the  jury,  for  which  the  judgment 
must  be  reversed  with  costs  and  the  cause  remanded. 

Reversed. 


^ 


414 


Phelps  v.  Spbuanok. 


[Feb.  T., 


I 

414 

2 

K8 

S 

3H3 

3 

115 

3 

900 

3 

867 

3 

TO 

6 

5% 

~1 

414 

?•  403 


Phelps  u.  Spruance. 

Jubmdiction  or  probate  coubt  to  imue  procem  to  foreign  county.  Under 
section  2  of  the  practice  act  (Rev.  Stat.  600),  a  probate  court  may  tone 
process  to  a  foreign  county. 

Practice — variance,  how  reached.  A  variance  between  the  writ  and 
declaration  cannot  be  reached  by  demurrer.  It  is  matter  for  plea  in 
abatement. 

Practice  — amended  bill  of  particular*.  If  the  plaintiff  file  a  bill  of  particu- 
lars with  his  declaration,  and  the  defendant  make  no  objection  to  such  bill, 
and  the  plaintiff  afterward,  and  within  ten  days  of  the  second  term,  file  a 
more  specific  bill  of  particulars,  the  defendant  cannot  obtain  a  continuance 
at  the  second  term,  because  of  the  filing  of  such  amended  bilL 

Verdict — what  will  be  tufflcient.  A  verdict  which  answers  all  the  issues  is 
sufficient. 

Bill  of  exceptions — in  trial  to  the  court  without  a  juty.  If  a  cause  is  tried 
to  the  court  without  a  jury,  exception  must  be  taken  to  the  judgment  of 
the  court,  if  the  party  aggrieved  wishes  to  have  it  reviewed  in  this  court 

In  such  case  a  motion  for  new  trial  is  unnecessary,  but  the  exception  to  the  judg- 
ment of  the  court  is  indispensable,  if  that  judgment  is  to  be  reviewed 
here. 

Error  to  Probate  Court,  Clear  Creek  County. 

Mr.  Justice  Wells,  having  been  of  counsel,  did  not  sit 
in  this  cause. 

Mr.  Geo.  W.  Purkins,  for  plaintiff  in  error. 

Mr.  E.  T.  Wells,  for  defendant  in  error. 

Hallett,  C.  J.  The  power  of  the  probate  court  to  issue 
process  to  a  foreign  county,  under  section  two  of  the  prac- 
tice act,  has  been  considered  by  us  at  this  term  in  the  case 
of  Cody  v.  Raynaud,  and,  according  to  the  views  there 
expressed,  the  probate  court  had  jurisdiction  in  this  case. 
Variance  between  the  writ  and  declaration  cannot  be  reached 
by  demurrer.  It  is  matter  for  plea  in  abatement.  Duvatt 
v.  Craig,  2  Wheat  45. 

No  objection  was  made  by  plaintiff  in  error  to  the  account 
filed  with  the  declaration,  but,  at  the  second  term  of  the 
court,  he  moved  to  continue,  upon  the  ground  that  defend 
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ant  in  error  had  voluntarily  filed  a  more  specific  bill  of  par- 
ticulars within  ten  days  of  the  term.  If  a  defendant  is 
dissatisfied  with  the  account  filed  with  the  declaration,  the 
practice  is  to  move  the  court  for  a  rule  upon  the  plaintiff 
to  furnish  a  more  specific  bill,  and,  when  the  new  bill  comes 
in,  if  it  differs  materially  from  that  first  filed,  the  court  will 
continue  the  cause  upon  the  application  of  the  defendant. 
In  this  case  plaintiff  in  error,  who  was  defendant  below, 
did  not  ask  for  a  more  specific  bill  of  particulars,  and  de- 
fendant in  error  was  under  no  obligation  to  file  any ;  there- 
fore no  question  can  be  raised  in  this  court  in  respect  to  it. 

The  general  issue  was  pleaded,  and  also  another  plea,  in 
which  it  was  alleged  that  the  promises  in  the  declaration 
mentioned  were  made  by  the  Phelps  &  Gillimore  Mining 
Company,  and  not  by  the  defendants,  and  that  defend- 
ants were  not  partners  or  joint-contractors,  etc.  Issue  was 
joined  upon  these  pleas,  and,  upon  trial  thereof,  the  court 
found  that  plaintiff  in  error  "did  assume  and  promise,  in 
manner  and  form,  as  the  said  William  Spruance  hath 
complained  against  him."  And  this,  it  is  said,  is  not  an 
answer  to  the  issue  upon  the  second  plea ;  but  we  are  of 
another  opinion,  for  the  second  plea  is,  at  best,  only  a  repe- 
tition of  the  first.  If  the  finding  is  true  the  plea  is  untrue ; 
for,  if  plaintiff  in  error  promised  in  manner  and  form  as 
alleged  in  the  declaration,  he  did  promise  jointly  with  Gilli- 
more, and  it  is  his  promise  and  not  the  promise  of  the 
mining  company.  The  finding  certainly  comprehends  all 
that  was  in  issue,  and  no  more  is  attainable  in  any  form  of 
verdict. 

It  is  also  urged  that  excessive  damages  were  allowed,  and 
this  would  be  a  question  of  some  difficulty  if  it  were  prop- 
erly before  us.  But  the  question  is  not  presented  in  the 
way  provided  by  the  law,  as  we  shall  endeavor  to  show. 
This  was  a  trial  by  the  court  without  a  jury,  a  proceeding 
unknown  to  the  common  law,  and,  by  the  rules  of  the  com- 
mon law,  the  decision  or  finding  of  the  court  upon  the  tes- 
timony is  not  subject  to  review  in  another  tribunal.  Camp- 
bell v.  BoyreaUy  21  How.  226. 
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But  section  22  of  our  practice  act  has  wrought  a  change 
in  the  common  law,  as  follows : 

Sec.  22.  "  Exceptions  taken  to  opinions  and  decisions  of 
the  district  courts,  upon  the  trial  of  causes,  in  which  the 
parties  agree  that  both  matters  of  law  and  fact  may  be 
tried  by  the  court,  and,  in  appeal  cases,  tried  by  the  court 
without  the  intervention  of  a  jury,  shall  be  deemed  and 
held  to  have  been  properly  taken  and  allowed ;  and  the 
party  excepting  may  assign  for  error,  before  the  supreme 
court,  any  decision  or  opinion  so  excepted  to,  whether 
such  exception  relates  to  receiving  improper  or  rejecting 
proper  testimony,  or  to  the  final  judgment  of  the  court 
upon  the  law  and  evidence." 

When  we  consider  that  the  power  to  review  the  finding 
of  the  court  below  upon  the  testimony  is  derived  entirely 
from  this  statute,  it  is  not  difficult  to  understand  that  am 
exception  to  the  ruling  of  the  court  is  necessary  to  give  us 
jurisdiction.  In  cases  of  this  kind  the  aggrieved  party 
may  except  to  the  decision  of  the  court,  and  may  assign 
for  error  the  decision  so  excepted  to.  But  if  he  fails  to 
except  in  this,  as  in  every  other  case  in  which  an  exception 
is  necessary,  he  cannot  Beek  relief  in  an  appellate  court 
And  this  is  in  perfect  harmony  with  the  practice  which 
obtains  in  cases  tried  by  jury.  In  such  cases  the  party 
aggrieved  must  move  for  new  trial,  and  except  to  the  ruling 
of  the  court  upon  the  motion.  In  cases  tried  by  the  court, 
the  motion  for  new  trial  may  be  dispensed  with,  but  the 
exception  to  the  judgment  of  the  court  is  indispensable  if 
that  judgment  is  to  be  reviewed  in  this  court.  As  in  such 
cases,  the  court  determines  both  the  law  and  the  fact ;  if  an 
exception  were  not  necessary,  it  would  be  a  departure  from 
all  analogous  rules  of  practice. 

There  was  a  motion  in  arrest  of  judgment,  but  it  pre- 
sented only  those  questions  to  which  we  have  adverted,  and 
it  is  not  necessary  to  notice  it  particularly.  Upon  this 
review  we  have  not  found  error  in  the  record,  and  the  judg- 
ment is  affirmed  with  costs. 

Affirmed. 
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in  an  attachment  suit  is  final,  and  the  plaintiff  in  attachment  may  prose- 
cute a  writ  of  error  to  reverse  such  judgment. 

Error  to  District  Cowrt,  Arapahoe  Cov/nty. 
Upon  motion  to  dismiss  the  writ  of  error. 
Messrs.  France  &  Rogers,  in  support  of  the  motion. 
Messrs.  Charles  &  Elbert,  contra. 

Beleord,  J.  At  the  December  term  of  the  Arapahoe 
district  court,  for  the  year  1870,  the  plaintiffs  in  error  caused 
to  be  sued  out  of  the  clerk's  office  of  said  court  a  writ  of 
attachment  against  Oliver  S.  Glenn  and  Rufus  E.  Talpey, 
which  writ  was  duly  levied  on  seven  hundred  head  of  cattle, 
alleged  to  be  owned  by  the  defendants  in  the  attachment 
suit.  At  the  same  term  of  court,  Lockhart  T.  Glenn  and 
George  O.  Talpey  appeared  as  interpleading  claimants 
under  section  21  of  the  attachment  act,  alleging  that  they 
were  the  owners  of  the  property  theretofore  attached,  and 
demanding  restitution  of  the  same.  Issues  were  joined,  a 
trial  had,  a  verdict  rendered  in  favor  of  the  interpleading 
claimants.  Motion  for  new  trial  overruled  and  judgment 
entered  on  the  verdict.  From  this  judgment  Doane  &  Co. 
have  prosecuted  a  writ  of  error,  and  the  interpleading 
claimants  having  made  a  motion  to  dismiss  the  same,  the 
only  subject  for  present  consideration  is,  does  a  writ  of 
error  lie  to  a  judgment  in  favor  of  these  claimants,  or  in 
other  words,  is  it  such  a  final  judgment  as  can  be  brought 
to  this  court  for  review. 

The  authorities  all  concur  in  holding  that,  to  authorize  a 
writ  of  error,  it  is  necessary  that  there  should  be  a  final 
judgment  or  determination  upon  the  matter  in  controversy 
in  the  inferior  court,  and  it  is  never  employed  merely  to 
bring  up  interlocutory  decisions  or  discretionary  orders 
Vol.  I.  — 53 
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made  pending  the  litigation.    Usually,  this  writ,  being  a 
common-law  writ,  is  directed  only  to  courts  proceeding 
after  the  course  of  the  common  law.     In  the  cases  of  For- 
gay  v.  Conrad,  6  How.  201,  and  Beebee  v.  Russell,  19  id. 
283,  it  is  said :  When  a  decree  decides  the  right  to  property 
and  directs  it  to  be  delivered  up  or  sold,  and  the  complain- 
ant is  entitled  to  have  such  decree  carried  into  immediate 
execution,  it  is  a  final  decree.     The  judgment  below  is  in 
the  following  form  :    *    *    *  "  Therefore,  all  and  singular, 
the  premises  being  seen,  and  by  the  court  here  fully  under- 
stood,  it  is  considered  by  the  court,   that  the  property 
taken  by  virtue  of  the  writ  of  attachment  in  this  cause  be 
delivered  up  to  the  said  Lockhart  T.  Glenn  and  George  0. 
Talpey,  and  that  a  writ  of  retorno  habendo  be  awarded  and 
issued  therefor ;  and  it  is  further  considered  by  the  court, 
that  the  said  interpleading  claimants  do  have  and  recover, 
of  and  from  the  said  plaintiffs,  their  costs,  by  them  in  and 
about  this  said  suit,  in  this  behalf,  laid  out  and  expended, 
taxed  at  ,  and  have  execution  therefor." 

This,  most  clearly,  is  a  complete  determination  of  the 
rights  of  the  attaching  plaintiffs  and  interpleading  claim- 
ants. 

This  judgment  would  be  a  bar,  in  behalf  of  the  latter, 
against  any  further  suits  instituted  by  the  former  parties. 
It  operates  as  a  release  to  the  attachment  lien  and  leaves  the 
claimants  at  liberty  to  take  the  property  when  and  whither- 
soever they  please.  It  established  their  title  to  the  cattle, 
not  only  against  the  attaching  plaintiffs  but  against  the 
attaching  defendants,  for  no  court  would  permit  or  suffer 
the  defendants  in  the  original  suit  to  assert  ownership  after 
standing  by,  and  without  interposing  any  objection  or  sup- 
plying any  evidence,  allow  a  third  party  to  make  proof  of 
title  to  the  property  in  litigation,  which  would  result  in  the 
ruin  of  the  rights  of  the  attaching  plaintiffs. 

The  rule  laid  down  by  the  supreme  court  of  the  United 
States  is,  that  when  a  decree  decides  the  right  to  property 
and  directs  it  to  be  delivered  up,  it  is  a  final  decree,  and 
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does  not  the  judgment  or  decree  above  set  forth  come  clear- 
ly within  it  ? 

What  remains  to  be  done  by  the  claimants? — nothing, 
but  await  delivery.  The  power  of  the  court  in  the  premises 
is  at  an  end.  The  issues  formed  by  the  parties  have  received 
a  judicial  determination,  that  is  final,  so  far  as  the  district 
court  can  make  a  finality,  and  the  judgment  so  entered 
must  stand  as  the  unquestionable  and  unassailable  evidence 
of  the  claimant5  s  right  to  the  property  adjudicated,  until 
reversed  or  set  aside  by  a  superior  tribunal. 

No  principle  can  be  more  just  than  the  one  that  asserts 
that  all  proceedings  of  inferior  courts,  which  conclusively 
affect  the  rights  or  property  of  persons,  ought  to  be  subject 
to  the  revision  or  correction  of  a  higher  tribunal.  Black- 
stone  says:  "A  judgment  is  the  sentence  of  the  law  pro- 
nounced by  the  court  on  the  matter  contained  in  the  record.* ' 
Did  not  the  court  pronounce  the  sentence  of  the  law  in  the 
matter  before  it,  and  contained  in  the  record  made  by  the 
parties  ?  Coke  says :  "  A  writ  of  error  does  not  lie,  without 
a  judgment  or  an  award  in  the  nature  of  a  judgment"  Is 
not  the  order  of  the  court  below,  that  the  attachment  lien  be 
set  aside  and  the  property  delivered  up  to  the  claimants,  an 
award  in  the  nature  of  a  judgment?  It  was  final,  as  it 
respected  the  district  court,  for  it  did  all  it  could  do  in  the 
case. 

If  we  are  to  be  governed  by  the  words  which  Coke  lays 
down  as  a  test  of  what  is  a  final  judgment,  namely,  "  ideo 
consideratum  est"  then  we  must  regard  this  as  a  final 
j  udgment 

Tidd,  in  his  excellent  work  on  Practice,  volume  2,  page 
1134,  says:  "A  writ  of  error  is  an  original  writ,  and  lies 
when  a  party  is  aggrieved  by  an  error  in  the  foundation, 
proceeding,  judgment  or  execution  of  a  suit  in  a  court  of 
record.  And  whenever  a  new  j  urisdiction  is  erected  by  act 
of  parliament,  and  the  court  or  judge  that  exercise  this 
jurisdiction  act  as  a  court  or  judge  of  record  according  to 
the  course  of  the  common  law,  a  writ  of  error  lies  on  that 
judgment;  but  when  they  act  in  a  summary  way,  or  in  a 
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new  course  different  from  the  common  law,  then  writ  of 
error  lies  not,  but  a  certiorari.' ' 

In  Bacon's  Abridgment,  volume  3,  page  330,  the  doc- 
trine is  laid  down  as  follows :  "  Where  the  primary  tribu- 
nal is  a  court  of  record,  a  writ  of  error  is  the  proper  pro- 
cess for  the  removal  of  the  proceedings  when  they  were 
according  to  the  course  of  the  common  law  in  the  first 
instance,  or  have  assumed  a  common-law  shape  subse- 
quently ;  but  when  they  are  summary,  or  the  magistrate  is 
not  the  judge  of  a  court  of  record,  the  remedy  is  by  certio- 
rari." In  the  case  of  Ruse  v.  Grimes,  2  N.  H.  210,  the 
court  say :  "A  writ  of  error  is  grantable  ex  debito  justi- 
ciar;  it  is  a  matter  of  right,  and  lies  in  all  cases  where  the 
court,  whose  proceedings  are  complained  of,  acts  as  a  court 
of  record  according  to  the  course  of  the  common  law." 

"  A  certiorari  is  said  to  lie  in  all  cases  where  a  writ  of 
error  does  not  As  it  respects  individuals,  it  issues  ex  mero 
gratia  on  petition.  It  lies  to  remove  indictments  from 
inferior  jurisdictions  to  the  court  of  king's  bench  for  trial; 
also,  to  reverse  the  doings  of  inferior  jurisdictions,  whose 
powers  are  given  them  by  statute,  whose  mode  of  proceed- 
ing is  unknown  to  the  common  law,  and  who  render  their 
doings  effectual  not  by  a  judgment  technically  called,  bat 
by  orders  to  be  executed  in  a  summary  way,  such  as 
orders  for  laying  out  of  highways  and  removal  of  pau- 
pers." While  the  right  to  file  an  interplea  in  the  method 
pursued  below  is  derived  from  the  statute,  yet  the  statute 
does  not  point  out  the  mode  of  trial  or  the  nature  of  the 
judgment  to  be  rendered ;  these  are  both  governed  by  the 
common  law.  The  issues  are  joined,  trial  by  jury  had, 
verdict  pronounced  and  judgment  awarded.  The  court  is 
a  court  o/  record,  and  its  proceedings  are  all  in  accordance 
with  the  common  law.  Taking  the  distinction  between  a 
writ  of  error  and  a  certiorari  laid  down  by  the  New  Hamp- 
shire court  to  be  a  true  one,  into  which  class  of  cases 
therein  named  does  the  one  at  bar  necessarily  fall  ?  Here 
was  a  judgment  rendered  in  a  court  of  record  proceeding 
according  to  the  course  of  the  common  law.     The  judg- 
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ment  was  a  common-law  judgment,  and  not  an  order  to 
cany  into  eflfect  certain  proceedings  in  a  summary  way. 
This  case  then  has  all  the  requisites  to  be  the  foundation  of 
a  writ  of  error.  The  other  points  mentioned  by  counsel  for 
defendants  will  be  decided  when  properly  brought  before 
us. 
The  motion  to  dismiss  the  writ  of  error  must  be  denied. 

Motion  denied. 


Peddie  x.  Donnelly. 

4 

Plbadihg — variance  may  be  alleged  under  nan  est  f actum.  In  debt  on  a 
promissory  note,  the  defendant  may  take  advantage  of  a  misdescription  of 
the  note  under  the  plea  otnon  est  factum. 

Plbadihg — variance  in  description  of  note.  In  an  action  against  two  it  was 
alleged  "that  the  defendants  made  their  note,  the  said  Abram  D.  Be  van  by 
the  name  and  style  of  A.  D.  Bevan,"  and  the  note  was  signed  by  A.  D.  Bevan 
and  his  co-defendant.  Held,  that  there  was  no  variance,  and  there  was  no 
ground  of  demurrer  to  the  declaration. 

PiAADiNQ  —  contemporaneous  agreement  as  defense  to  a  note.  In  an  action  on 
a  promissory  note  if  the  defendant  sets  up  a  contemporaneous  agreement 
modifying  the  note,  he  must  allege  in  his  plea  that  the  agreement  was  in 
writing. 

Error  to  Probate  Court,  Jefferson  County. 

The  first  plea  of  defendant  Peddie  was  non  est  factum 
verified  by  the  oath  of  the  defendant.  In  his  second  plea 
defendant  Peddie  alleged  that  the  action  was  brought  on 
the  note  described  in  the  declaration  only,  and  that  the  note 
was  given  by  defendant  Bevan  and  himself  for  money  bor- 
rowed by  Bevan  to  enable  him  to  go  to  St.  Louis,  to  sell 
mining  property  belonging  to  the  plaintiff,  and  that  it  was 
agreed,  between  plaintiff,  Bevan  and  himself,  at  the  time  the 
money  was  borrowed,  that  the  same  should  be  repaid  out 
of  the  proceeds  of  the  sale  of  the  said  mining  property,  and 
that  said  sum  of  money  should  not  be  repaid  until  Bevan 
sold  the  property,  which  event  had  not  occurred. 
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It  was  not  alleged  that  this  agreement  was  in  writing. 
The  promissory  note  given  in  evidence  was  as  follows : 

"Breckinridge,  1868. 
u  Colorado  Terry,  Oct  3. 
' '  Four  months  after  date  we,  or  either  of  us,  promise  to  pay 
to  Charles  Donnelly,  or  order,  the  sum  of  ($300)  three  hun- 
dred dollars  lawful  money,  for  value  received,  with  interest 
at  the  rate  of  three  per  cent  per  month  until  paid. 

"  A.  D.  Bevak.  [l.  s.] 
"  Andrew  Peddie."  [l.  s.] 

The  court  below  gave  judgment  for  the  plaintiff. 
Mr.  George  W.  Purkins,  for  plaintiff  in  error. 
Messrs.  Miller  &  Markham,  for  defendant  in  error. 

Wells,  J.  We  agree  with  counsel  for  the  plaintiff  in 
error,  that  the  plea  of  non  est  factum  was  sufficient  to 
give  advantage  of  any  variance  between  the  obligation 
counted  upon  and  the  allegations  descriptive  thereof,  but 
we  are  not  able  to  agree  that  the  alleged  variance  exists  in 
this  case.  The  count  avers  that  "the  defendants  hereto- 
fore, to  wit,  on,  etc.,  at,  etc.,  the  said  Abram  D.  Be  van,  by 
the  name  and  style  of  A.  D.  Bevan,  made  their  certain 
writing  obligatory,"  and  out  of  the  words  "the  said  Abram 
D.  Bevan,  by  the  name  and  style  of  A.  D.  Bevan,"  it  is 
argued  the  variance  arises ;  for  it  is  said  hereby  it  appears 
that  the  obligation  was  on  its  face  the  deed  of  Bevan  only, 
whereas  that  offered  in  evidence  was  subscribed  and  sealed 
by  both  the  defendants.  It  appears  to  us,  however,  that 
the  words  of  the  declaration  last  quoted  are  to  be  read  as 
if  written  in  parenthesis,  importing  description  of  the  man- 
ner in  which  the  defendant  Bevan  executed  the  writing,  and 
not  as  contradicting  what  is  also  alleged,  "  that  the  defend- 
ants made  their  writing  obligatory." 

And  this  disposes  of  the  objection  that  the  demurrer  to 
the  special  plea,  interposed  in  the  court  below,  should  have 
been  sustained  to  the  first  count  of  the  declaration.    There 
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was  no  substantial  defect  in  that  count  to  which  the  demur- 
rer could  have  been  extended.  The  only  question  remain- 
ing is,  as  to  the  sufficiency  of  the  special  plea. 

If  this  were  a  new  question  we  might  be  inclined  to  doubt 
whether  the  language  of  the  plea  ought  not  to  be  construed 
as  importing  that  the  supplemental  undertaking,  upon 
which  the  defendant  relies,  was,  as  the  law  requires,  in 
order  that  it  should  be  effectual,  in  writing ;  for,  though  it 
appears  to  be  well  settled  that  a  promise  in  writing,  abso- 
lute, may  not,  by  parol,  be  turned  into  a  promise  upon  con- 
dition (Hoare  v.  Graham,  3  Camp.  57 ;  Nausen  v.  Walker, 
1  Stark.  361 ;  Free  v.  Hawkins,  8  Taunt.  92 ;  Woodbridge 
v.  Spooner,  3  Barn.  &  Aid.  233 ;  Mosely  v.  Robinson,  10  B.  & 
C.  729 ;  Brown  v.  Langley,  4  M.  &  Gr.  473),  yet  this  seems 
to  be  rather  a  rule  of  evidence  than  of  pleading,  and  the 
defendant  having  set  forth  an  agreement  which,  if  estab- 
lished, will  bar  the  plaintiff  of  his  present  action,  it  would 
seem  that  this  ought  to  suffice,  although  he  has  not  shown 
by  what  manner  of  evidence  he  will  sustain  his  plea. 

Nevertheless,  it  has  uniformly  been  held,  so  far  as  the 
authorities  have  come  to  our  notice,  that,  if  plaintiff  count 
upon  a  writing,  and  the  plea  show  an  agreement  contempo- 
raneous and  modifying  its  terms,  it  must  show  that  this 
agreement  also  was  in  writing.  Mease,  Executor,  v.  Mease, 
1  Cowp.  47;  Wells  v.  Baldwin,  18  Johns.  46;  Miller  v. 
Wells,  46  HI.  49.  And,  if  it  fail  in  this,  plaintiff  may  de- 
mur generally. 

The  judgment  of  the  probate  court  is,  therefore,  affirmed. 

•     Affirmed. 
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New  trial — damage*  in  trespass  as  bonis.  Where  it  Appears  that  the 
defendant  procured  an  inferior  court  to  issue  an  attachment  in  a  case  not 
warranted  by  law,  and  to  give  judgment  upon  constructive  service  for  a 
fictitious  demand,  and  sell  property  of  plaintiff  of  the  value  of  $800,  a 
verdict  of  |750  damages  is  not  excessive. 
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PoflOMlOH  in  trespass  de  bonis.  In  trespass  de  bonis  the  plaintiff  most  show, 
that  at  the  time  of  the  alleged  trespass  he  was  in  possession  of  the  prop- 
erty, or  that  he  had  the  right  to  the  possession,  and  an  outstanding  pos- 
session in  a  third  person,  with  the  right  to  retain  it  until  the  payment  of 
indebtedness  or  the  happening  of  some  other  event  will  defeat  the  plain- 
tiff's  action. 

Possession  of  pledgee  extinguished  by  payment.  Where  the  plaintiff  pledged 
property  to  a  third  party  to  secure  certain  indebtedness,  due  from  him  to 
such  party,  and  the  defendant,  In  order  to  levy  a  writ  of  attachment  upon 
the  property,  paid  to  the  pledgee  the  amount  due  him  from  the  plaintiff, 
when  such  payment  was  made  the  right  of  possession  reverted  to  the 
plaintiff,  and  he  may  maintain  trespass  for  the  property. 

Possession  of  pledgee  determined  by  setting  up  adverse  title.  In  such  case 
the  defendant,  having  set  up  a  title  inconsistent  with  the  lien,  cannot  claim 
to  have  acquired  the  pledgee's  right  of  possession,  and  hold  under  the  Hen. 

TttJMPASfl — Justification  under  process  of  inferior  court.  Whoever  justifies 
or  asserts  any  right  under  the  sentence  or  judgment  of  a  court  of  inferior 
jurisdiction  ought  to  be  required  to  show  the  substantial  regularity  of  its 
proceedings  at  every  step. 

Attachment  writ — tehich  recites  no  cause,  is  irregular.  That  the  defendants 
reside  out  of  the  county  is  no  ground  for  issuing  an  attachment,  and  a 
writ,  in  which  this  is  recited  as  the  cause  of  attachment,  is  irregular  on  ill 
face. 

Trespass  against  plaintiff  in  attachment  —  tehen  proceedings  irregular.  Where 
the  proceeding  was  before  a  justice  of  the  peace,  the  cause  of  attachment 
set  out  in  the  affidavit  was  insufficient,  and  it  was  stated  in  the  writ  that 
the  defendants  reside  out  of  the  county ;  the  plaintiff  who  procured  the 
writ,  the  justice  of  the  peace  who  issued  it,  and  the  officer  who  executed 
it,  are  liable  to  the  defendants  in  trespass. 

The  affidavit  being  defective,  the  rule  is  not  affected  by  the  power  of  amend- 
ment given  by  statute,  for  the  court  does  not  know  that  the  facts  exist  upon 
which  a  proper  affidavit  may  be  made. 

If  the  affidavit  had  been  sufficient  and  the  writ  had  falsely  recited  it,  the  court 
might  incline  to  a  different  opinion. 

Error'  to  Probate  Court,  Lake  County 

The  record  of  the  court  below  consisted  of  certified  copies 
of  the  papers  filed  in  that  court,  together  with  some  informal 
minutes  of  the  proceedings  of  the  court. 

The  judgment  was  in  the  following  form :  "  Thereupon, 
judgment  is  entered  in  favor  of  the  plaintiff,  William  Stoner, 
and  against  the  defendant,  Charles  Nachtrieb ;  that  the  said 
plaintiff  have  and  recover  of  the  said  defendant  the  sum  of 
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$760,  being  the  damages  assessed  by  the  jury  in  said  case, 
with  costs." 

At  the  trial  the  plaintiff  gave  in  evidence  that  defendant, 
on  the  10th  day  of  November,  A.  D.  1870,  filed  an  affidavit 
and  bond  with  George  B.  Berry,  a  justice  of  the  peace  of 
Lake  county,  and  that  Berry  thereupon  issued  a  writ  of 
attachment  against  the  plaintiff,  William  Stoner,  and  one 
Thomas  Murphy,  which  writ  was  levied  on  the  two  mares 
described  in  the  declaration,  and  was  returned  without  per- 
sonal service  on  Stoner  or  Murphy ;  that  the  cause  was  con- 
tinued by  the  justice  at  the  return  day  of  the  writ,  and  no- 
tices were  posted  as  directed  by  the  statute ;  that,  upon  the 
adjourned  day,  said  justice  of  the  peace  gave  judgment 
against  Stoner  and  Murphy,  and  in  favor  of  Nachtrieb,  for 
$300  and  costs  of  suit ;  that  the  two  mares  were  sold  under 
said  judgment  to  one  George  Holger,  who  was  requested  to 
purchase  them  by  Nachtrieb.  The  plaintiff  was  sworn,  and 
testified  that  he  purchased  the  mares  of  Murphy,  on  the  1st 
of  October,  1870 ;  that  at  that  time  one  of  the  mares  was  in 
charge  of  John  Burnett,  and  we  directed  him  to  take  charge 
of  the  other  one ;  that  Burnett  had  charges  against  Murphy 
of  $15,  and  there  was  an  understanding  that  Burnett  was  to 
keep  the  mare  till  he  got  his  pay ;  that  the  mares  were  worth 
$300 ;  that  he  did  not  hear  of  the  suit  of  Nachtrieb  against 
Stoner  and  Murphy,  until  about  the  first  of  April ;  that  wit- 
ness did  not,  nor  did  witness  and  Murphy  owe  Nachtrieb 
any  thing  at  the  time  of  the  commencement  of  the  suit  before 
Berry.  Thomas  Murphy  testified  to  substantially  the  same 
facts. 

John  Burnett  testified  that  he  delivered  one  of  the  mares 
to  the  constable  on  payment  of  his  changes,  which  amounted 
to  $15.  The  plaintiff  also  put  in  evidence  the  affidavit  and 
bond,  filed  with  the  justice  of  the  peace,  and  also  the  writ 
of  attachment  issued  by  him .  In  the  affidavit  it  was  alleged : 
"  That  Thomas  Murphy  and  William  Stoner  have  departed 
for  the  purpose  of  defrauding  their  creditors,  and  are  about 
to  remove  their  property  to  his,  the  said  Charles  Nathrop's, 
disadvantage  and  loss,  with  the  intent  of  placing  it  beyond  the 
Vol.  I.— 64 
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reach  of  their  creditors."  The  bond  was  made  to  the  con- 
stable as  obligee  therein.  Plaintiff  also  gave  in  evidence  a 
transcript  of  the  docket  of  the  justice  of  the  peace  in  the 
case  of  Nachtrieb  v.  Stoner  and  Murphy. 

In  the  writ  of  attachment  the  cause  recited  for  the  issuing 
thereof  was,  "  that  Thomas  Murphy  and  William  Stoner 
reside  out  of  the  county."  The  defendant  gave  in  evidence 
that  Murphy  and  Stoner  bought  a  ranche  of  him  for  $300, 
and  that  the  amount  was  still  unpaid ;  that  he  commenced 
suit  before  the  justice  of  the  peace  in  good  faith,  and  that 
the  mares  were  worth  $340. 

The  court  refused  to  instruct  the  jury :  "  That  if  any  per- 
son had  a  lien  upon  the  property  named  in  the  plaintiff's 
declaration,  by  which  any  sum  of  money  was  to  be  paid  by 
the  plaintiff  before  he  could  reduce  the  same  into  his  pos- 
session, they  should  find  for  the  defendant." 

Upon  request  of  the  plaintiff,  the  court  instructed  the 
jury :  "That  by  his  record,  as  appears  in  evidence,  the 
magistrate  had  no  jurisdiction  which  would  justify  the  seiz- 
ure of  any  property  of  William  Stoner,  and  if  the  jury 
believed,  from  the  evidence,  that  the  horses  in  question  were 
seized  in  that  suit  under  the  affidavit,  writ  and  bond  referred 
to,  it  dpes  not  amount  to  a  justification,  and  the  jury  should 
find  for  the  plaintiff."  There  were  other  instructions  which 
it  is  not  necessary  to  refer  to. 

Mr.  M.  Benedict,  for  plaintiff  in  error. 

Messrs.  Hughes  &  Morrison,  for  defendant  in  error. 

Wells,  J.  The  record,  which  has  been  certified  to  us, 
contains  many  gross  irregularities,  and  the  original  appears 
to  have  been  made  up  without  the  slightest  knowledge  of 
what  matters  the  record  of  a  court  ought  or  ought  not  to 
contain.  Nevertheless,  sufficient  appears  to  show  that  the 
judgment  complained  of  was  given  at  a  term  of  the  probate 
court,  convened,  constituted  and  held  in  accordance  with 
law.  The  objections  urged  on  the  part  of  the  plaintiffs  in 
error  in  this  respect  are  therefore  not  well  taken. 
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Neither  are  we  disposed  to  interfere  with  the  judgment  in 
respect  of  the  damages  awarded  by  the  jury.  The  plaintiff 
in  the  court  below  complained  in  effect,  that  the  defendant 
had  procured  an  inferior  court  to  issue  an  attachment 
against  the  plaintiff's  estate  in  a  case  where  such  process 
was  unwarranted  by  law,  and  to  give  judgment  and  direct 
a  sale  of  the  estate  upon  mere  constructive  notice  of  the 
proceeding,  he  being  then  a  resident  of  the  territory,  and 
entitled  to  actual  notice  by  service  of  process ;  that  by  virtue 
of  the  sale  so  ordered,  the  defendant  had  possessed  himself 
of,  and  converted  to  his  own  use,  property  of  the  plaintiff 
to  the  value  of  several  hundred  dollars,  and  that  all  this  was 
done  in  the  prosecution  of  a  pretended  claim  of  indebtedness 
which  never  existed.  The  jury  have  found  that  the  facts 
are  as  asserted  by  the  plaintiff ;  the  evidence  warrants  the 
finding,  and,  as  we  think,  makes  a  strong  case  for  the  award 
of  punitory  damages,  and  the  amount  allowed  by  the  jury 
does  not  seem  to  us  to  be  excessive. 

The  circumstance,  that  before  the  alleged  trespass  a  por- 
tion of  the  property  was  in  the  possession  of  a  third  person 
who  had  a  special  property  therein  by  way  of  lien  or  pledge, 
does  not,  as  we  think,  have  the  effect  to  defeat  the  plaintiff's 
action  or  modify  the  rule  of  damages.  True,  it  is,  in 
general,  that  in  trespass  de  bonis  the  plaintiff  must  show, 
that  at  the  time  of  the  trespass  complained  of  he  had  actual 
possession  of  the  goods,  or  had  property  therein,  either 
general  or  at  least  special,  with  the  right  to  the  immediate 
possession,  and  an  outstanding  possession  in  a  third  person, 
with  the  right  in  such  person  to  retain  it  until  the  discharge 
of  an  indebtedness  or  the  happening  of  some  other  condition 
might,  with  reason,  be  said  to  disable  the  general  owner 
from  bringing  trespass.  QaucJie  v.  Mayer ,  27  111.  134 ; 
Thorpe  v.  Bwrling^  11  Johns.  285 ;  Gay  v.  Smith,  88  N.  H. 
171. 

For  in  such  case  the  interest  of  the  general  owner  is  merely 
reversiomtry  and  not  present,  and  for  an  injury  to  such 
interest  case  lies  but  not  trespass.  But,  in  the  present  case, 
the  demand  for  which  the  goods  had  been  held  in  pledge 
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was  paid  off  by  the  plaintiff  in  the  attachment,  now  plaintiff 
in  error,  before  the  levy,  which  involves  the  trespass  com- 
plained of,  and  we  think  this,  by  construction  of  law, 
restored  the  general  owner  to  his  possession,  for,  though  the 
pledgee  of  goods  may  clearly  enough  transfer  possession 
thereof  to  another,  as  his  servant  or  bailee,  without  waiver 
of  his  lien,  and  though,  as  we  conceive,  any  third  person 
may  advance  to  the  pledgee  his  demand,  receiving  posses- 
sion of  the  goods  as  his  security,  and  may  lawfully  retain 
such  possession  until  repaid  his  advances,  yet  the  authori- 
ties appear  to  be  uniform,  that  if  the  pledgee  or  lienholder 
set  up  any  title  or  claim  inconsistent  with  or  independent 
of  the  lien,  this  will  amount  to  a  waiver  thereof.  3  Pars, 
on  Cont  244. 

Therefore,  inasmuch  as  the  possession  of  the  constable  who 
levied  the  attachment  complained  of  was  from  the  begin- 
ning independent  of  and  hostile  to  the  lien  by  which  the 
property  had  before  been  held  —  the  very  purpose  for  which 
the  money  was  advanced  to  the  pledgee  being  to  enable  the 
officer  to  proceed  with  the  property  in  a  manner  inconsistent 
with  the  lien  —  it  cannot  be  said  that  this  incumbrance  or 
special  property  followed  the  goods  into  the  custody  of  the 
constable.  On  the  contrary,  by  the  payment  of  the  amount 
for  which  the  goods  had  before  been  held,  the  lien  was  dis- 
solved and  the  right  to  the  immediate  possession  was  eo  in- 
stanti  restored  to  the  general  owner. 

There  remains  to  be  considered  the  question  to  which  the 
argument  was  chiefly  directed,  whether  the  plaintiff's  ac- 
tion was  rightly  conceived,  that  is  to  say,  whether  trespass 
lies  here  or  case.  Upon  this  question  we  are  not  without 
authority,  though  it  is  to  be  regretted  that  the  authorities 
are  not  in  strict  accord.  It  appears  to  be  well  settled,  that 
if  an  inferior  court  assume  to  extend  its  process  to  a  case 
wherein  it  is  not  warranted  by  law,  both  the  magistrate  and 
the  party  who  instigates  the  unlawful  proceeding  are  liable 
in  trespass,  and  that  although  the  cause  or  matter  be  within 
the  jurisdiction  of  the  court  or  magistrate  in  general,  yet  if 
there  be  some  prerequisite  prescribed  by  law  to  the  exer 
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cise  of  such  jurisdiction,  and  the  process  issue  without  such 
prerequisite,  all  parties  concerned,  save  the  ministerial  offi- 
cer, where  the  process  fails  to  disclose  irregularity  upon  its 
face,  are  trespassers. 

Vosburg  v.  Welch,  11  Johns.  175 ;  Qwrry  v.  Pringle, 
id.  444 :  Adkins  v.  Brewer,  8  Cow.  206  ;  Reynolds  v.  Ormsy 
7  id.  271 ;  Orumon  v.  Raymond,  1  Conn.  40 ;  Polk  v.  Blo- 
om, 3  Blackf .  422 ;  BarJceloo  v.  Randall,  4  id.  476 ;  Davis 
v.  Bush,  id.  880. 

Some  of  the  cases  to  which  I  have  referred  are  directly  to 
the  point  that  the  affidavit  and  bond  required  by  statute  are 
essential  prerequisites  to  the  issuance  of  the  writ  of  attach- 
ment, and  that  without  these  no  jurisdiction  is  acquired ; 
and  this  seems  to  be  adjudged  also  in  Wight  v.  Warner, 
1  Doug.  (Mich.)  384 ;  Mantz  v.  Handby,  2  Hen.  &  Munf. 
308 ;  Clark  v.  Roberts,  Breese,  285 ;  Matter  of  Faulkner, 
4  Hill ;  Staples  v.  Fairchild,  3  Comst  41 ;  Shivers  v.  Will- 
son,  5  Harr.  &  J.  130 ;  and  in  other  cases  which  were  cited 
at  the  bar. 

In  some  courts,  indeed,  it  has  been  held,  both  where  the 
question  arose  directly  and  where  it  arose  in  a  collateral 
proceeding,  that  a  failure  to  comply  with  the  statutory  pre- 
requisites will  avoid  the  writ  and  all  subsequent  proceed- 
ings even  in  a  court  of  general  jurisdiction.  Whitney  v. 
Brunette,  15  Wis.  68 ;  WiUson  v.  Arnold,  5  Mich.  08  ; 
Greenvault  v.  Farmers9  Bank,  2  Doug.  (Mich.)  498. 

I  do  not  discover  that  any  of  these  cases  are  upon  stat- 
utes, essentially  different  from  our  own  so  far  as  concerns 
the  requirements  of  the  affidavit  and  security,  or  so  far  as 
relates  to  the  effect  and  consequences  of  an  omission  in  this 
respect ;  and  though  we  are  not  prepared  to  hold,  with  the 
cases  last  cited,  that  defects  in  the  affidavit  or  bond  given 
shall,  in  superior  courts  of  general  jurisdiction,  invalidate 
the  subsequent  proceedings,  yet  we  think  this  may  well  be 
asserted  as  the  rule  where  the  proceeding  is  in  an  inferior 
court,  not  of  record  (at  least  where  the  defect  is  a  substan- 
tial one),  whether  the  question  arise  directly  or  collaterally ; 
for  as  to  these  latter  courts  no  one  ought  to  be  at  liberty  to 
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assume  that  their  proceedings  are  regular  either  in  form  or 
substance ;  whoever  justifies  or  asserts  any  right  under  the 
sentence  or  judgment  of  such  a  court  ought  to  be  required 
to  show  the  substantial  regularity  of  its  proceedings  at 
every  step.  There  ought  to  be  no  exception  to  this  rule 
save  in  favor  of  the  ministerial  officer  who  executes  process 
regular  upon  its  face.  The  cases  of  Voorkies  v.  Bank  of 
the  United  States,  10  Pet  449;  Cooper  v.  Reynolds,  10 
Wall.  320 ;  Ludlow  v.  Ramsey,  11  id.  582,  have  been  some- 
times thought  to  assert  the  doctrine  that  jurisdiction  may 
be  acquired  by  seizure  of  the  estate  of  the  defendant,  so  as 
to  empower  the  court,  under  whose  process  the  seizure  is 
made,  to  award  sale  of  such  estate  whether  the  require- 
ments of  the  law  antecedent  to  obtaining  the  writ  have 
been  complied  with  or  not 

But  in  the  first  of  these  cases  the  court  expressly  affirm 
the  principle  that  "  all  the  requisitions  of  the  law  are  con- 
ditions precedent,  which  must  be  performed  before  the 
power  of  the  court  to  order  a  sale  can  arise,"  and  the  title 
there  in  controversy  was  sustained  upon  the  ground  that 
the  statute  under  which  the  attachment  proceeding  was  had 
did  not  prescribe  what  should  be  received  as  evidence  of 
compliance  with  its  requirements  in  this  respect,  or  direct 
that  any  record  of  such  compliance  should  be  preserved, 
and  the  question  being,  therefore,  left  to  depend  upon 
those  general  principles  of  law  by  which  the  validity  of 
sales  under  judicial  process  are  determined,  and  it  appear- 
ing of  record  that  the  writ  issued  was  that  prescribed  by 
law,  or,  to  use  the  language  of  the  opinion,  * '  the  same  as 
prescribed  by  law,"  the  court  thereby  acquired  jurisdic- 
tion of  the  cause  of  action  and  the  property.  The  record 
was  silent  as  to  whether  the  requisites  of  the  statutes  ante- 
rior to  the  issuing  of  the  writ  had  or  had  not  been  com- 
plied with ;  and,  as  we  understand  the  opinion,  the  court 
supply  the  omissions  of  the  record  in  this  respect  by  the 
application  of  the  maxim  omnia  rite  esse  acta. 

So  in  Ijudlow  v.  Ramsey  the  proceeding  was  by  bill  to 
vacate  the  sale  for  insufficiency  of  the  affidavit   The  court 
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held  the  affidavit  sufficient  in  substance,  but  referring  to 
what  had  before  been  decided  in  Cooper  v.  Reynolds,  and 
pursuing  the  doctrine  of  that  case,  say  that  the  sole  question 
is,  whether  the  court  obtained  jurisdiction ;  that  its  general 
jurisdiction  of  such  process  is  not  denied ;  and  that  the  writ 
of  attachment  in  the  particular  case  "appears  to  be  in  due 
form  of  law,  and  to  have  been  regularly  served  upon  the 
property,  so  that  the  court  became  fully  possessed  of  juris- 
diction in  the  case."  So  in  Cooper  v.  Reynolds,  Miller,  J., 
who  delivered  the  opinion,  says : 

"  It  seems  to  us  that  the  seizure  of  the  property,  or  that 
which  in  this  case  is  the  same  in  effect,  the  levy  of  the  writ 
of  attachment  upon  it,  is  the  one  essential  requisite  to  juris- 
diction, as  it  unquestionably  is  in  proceedings  purely  in  rem. 
Without  this  the  court  can  proceed  no  further  ;  with  it  the 
court  can  proceed  to  subject  that  property  to  the  demand  of 
the  plaintiff.  If  the  writ  of  attachment  is  the  lawful  writ  of 
the  court,  issued  in  proper  form,  under  the  seal  of  the  court, 
and  is  by  the  proper  officer  levied  upon  property  liable  to 
attachment  when  such  writ  is  returned  into  court,  the  power 
of  the  court  over  the  res  is  established.  The  affidavit  is  the 
preliminary  to  the  issuing  of  the  writ.  It  may  be  a  defect- 
ive affidavit,  or  possibly  the  officer  whose  duty  it  is  to  issue 
the  writ  may  have  failed  to  observe  all  the  requisite  formali- 
ties, but  the  writ  being  issued  and  levied,  the  affidavit  has 
served  its  purpose,  and  though  a  revisory  court  might  see 
in  some  such  departure  from  the  strict  direction  of  the  stat- 
ute sufficient  error  to  reverse  the  judgment,  we  are  unable 
to  see  how  that  can  deprive  the  court  of  the  jurisdiction  ac- 
quired by  the  writ  levied  upon  the  defendant' s  property." 

It  appears  to  me,  that  while  in  the  cases  referred  to  the 
supreme  court  of  the  United  States  have  gone  much  beyond 
the  courts  of  most  of  the  States  in  sustaining  judicial  proceed- 
ings of  the  character  now  under  consideration,  yet  that  they 
cannot,  with  accuracy,  be  said  to  go  further  than  this,  to  wit : 
That  defects  in  the  affidavit  or  other  preliminary  steps 
shall  be  disregarded,  if  by  a  writ  substantially  perfect, 
and  not  showing  upon  its  face  any  omission  of  the  previous 
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requirements  of  the  statute,  the  proper  officer  of  the  court 
has  seized  the  estate  of  the  defendant  within  the  territorial 
jurisdiction.  But  I  conceive  it  to  be  clearly  the  doctrine  of 
these  cases  that  there  must  be  a  perfect  writ 

Under  our  system,  it  is  true,  a  perfect  writ  upon  a  defect- 
ive affidavit  cannot  be,  for  the  statute  requires  the  affidavit 
to  be  recited  in  the  writ,  but  elsewhere  the  two  may  per- 
haps concur. 

Now  the  present  case  is  clearly  distinguishable  from  the 
cases  in  the  supreme  court  of  the  United  States,  in  this : 
that,  while  in  all  of  these  the  writ  issued  out  of  a  court  of 
general  jurisdiction,  and  was  fair  upon  its  face,  here  the 
writ  is  out  of  an  inferior  court,  and  recites  as  the  ground 
of  its  issuance  that  "oath  has  been  made  that  the  defend- 
ants reside  out  of  this  county,"  which  was  no  ground  in 
any  case.  The  writ  was,  therefore,  absolutely  void,  and 
would  not  have  availed  to  protect  even  the  ministerial  offi- 
cer who  executed  it 

It  was  argued  at  the  bar,  however,  that  no  writ  of  attach- 
ment cap,  under  our  statute,  be  held  void,  whatever  its 
defects;  for,  it  is  said,  notwithstanding  any  deficiency 
therein,  or  in  the  affidavit  or  bond,  the  same  may  not  be 
quashed,  but,  by  the  eighth  section  of  the  statute,  shall 
be  amended,  and  what  is  void  cannot  be  made  valid ;  and, 
therefore,  it  is  concluded,  absolute  invalidity  cannot  be 
predicated  of  process  which,  by  positive  law,  is  suscepti- 
ble of  amendment 

This  same  distinction  is  frequently  taken  in  the  books, 
and  seems,  in  some  cases,  to  have  been  thought  applicable 
to  ca$es  like  the  present—  as  in  Owens  v.  Starr,  2  lit  230  ; 
and  Booth  v.  Bees,  26  111.  48,  in  which  latter  case  it  was 
held  that  a  writ  of  attachment,  issued  upon  affidavit,  aver- 
ring the  statutory  causes  upon  information  merely,  should 
protect  even  the  justice  of  the  peace  who  issued  it,  and  the 
plaintiff  who  procured  it  But  we  conceive  that  the  ques- 
tion, whether  it  may  or  may  not  be  within  the  power  of  the 
court  to  allow  an  amendment  of  any  particular  process,  is 
not,  in  all  cases,  decisive  of  the  other  question,  whether 
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such  process  may  or  may  not  suffice  to  sustain  a  judgment 
given  thereon.  In  the  present  case  it  cannot  be  said  that 
the  writ  is  amendable  (and,  therefore,  voidable  merely)  in  the 
sense  in  which  the  word  is  generally  used  in  the  books,  for 
the  defect  here  is  such  that  there  can  be  no  amendment  of 
the  writ,  without  a  new  affidavit  of  facts  not  now  appearing ; 
and  there  cannot  be  such  further  affidavit  unless  the  requi 
site  facts  exist,  which  does  not  now  appear.  Therefore  it 
cannot  now  be  known  that  the  statutory  power  of  amend- 
ment can  ever  be  called  into  exercise,  or  the  writ  ever  be 
amended ;  ancj  we  are  not  able  to  agree  that  one  who  has, 
to  his  own  profit  and  his  neighbor's  injury,  set  in  motion 
the  process  of  the  law  "to  which,  by  his  own  showing,  he 
is  not  entitled,  ought  to  be  protected  by  that  process;" 
because,  possibly,  upon  a  state  of  facts  not  shown,  he 
might  have  obtained  leave  to  correct  his  errors  and  per- 
fect his  writ,  and  so  it  was  held  in  Whitney  v.  Brunette. 

If  the  original  affidavit  had  been  sufficient,  and  the  writ 
had  falsely  recited  it,  we  might  incline  to  a  different 
opinion;  but  upon  this  record  as  it  now  stands,  it  does 
not  appear  that  the  defects  in  this  process  could  have  been 
corrected. 

The  judgment  of  the  court  below  is  affirmed,  and  the 
defendant  in  error  will  recover  his  costs  in  this  court 

Affirmed. 


Loveland  v.  Seabs. 

Amendment  of  sheriff's  return  after  judgment.    Upon  leave  of  court  a  sheriff 

may  amend  his  return  on  a  summons  at  a  term  subsequent  to  that  at 

which  judgment  was  rendered,  and  after  the  record  has  been  removed  to 

the  supreme  court. 
Bill  of  exceptions — wJien  necessary.    Error  cannot  be  assigned  as  to  the 

damages  awarded  in  the  court  below,  unless  the  evidence  upon  which  the 

finding  was  made  is  preserved  in  the  record. 
Plbadiho  —  one  good  count  will  support  general  verdict.    It  cannot  be  objected 

that  one  count  in  a  declaration  is  faulty,  if  there  is  one  good  count  to 

support  the  finding.    Rev.  Stat  609. 
VOL.  L— 65 
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T^cntm—reforHngnoU  to  clerk  to  compute  imountdus.  Where  a  judge  of 
probate  court  acts  as  hi*  own  clerk,  it  is  not  necessarj  to  refer  a  note  on 
which  action  is  brought  to  the  clerk  to  compute  the  amount  due  thereon. 

Hibnomeb — omission  of  word  "junior"  in  record  of  judgment  The  word 
"  junior  "  is  no  part  of  a  name,  and  where  a  plaintiff  in  the  summons  and 
declaration  affixed  the  letters  "  jr."  to  his  name,  the  omission  of  those  let- 
ters in  the  record  of  judgment  is  immateriaL 

Error  to  Probate  Court,  Arapahoe  County. 

Messrs.  Miller  &  Markham,  for  plaintiff  in  error. 
Mr.  E.  L.  Smith,  for  defendant  in  error. 

Belford,  J.  This  was  an  action  of  assumpsit  instituted 
in  the  probate  court  of  Arapahoe  county  on  the  28th  day  of 
December,  1867,  on  a  promissory  note  executed  by  Love- 
land  to  Cook  &  Co.,  and  by  them  duly  assigned  to  Sears. 
The  summons  was  issued  on  the  same  day,  and  the  return 
of  the  sheriff  shows  that  it  was  served  on  the  39th  of  Decem- 
ber, 1867.  At  the  February  term,  1868,  of  that  court,  judg- 
ment was  rendered  by  default  against  Loveland,  for  $1, 650.50. 
This  writ  of  error  was  sued  out  to  reverse  this  judgment  and 
a  supersedeas  was  granted.  At  the  present  term  of  this 
court  the  defendant  in  error,  by  his  attorney,  filed  his  affi- 
davit and  also  that  of  Richard  Sopris,  the  sheriff,  who  served 
the  summons,  showing  that  the  date  of  the  return  of  service 
of  the  summons  was  erroneous.  On  this  showing  he  was 
allowed  to  file  a  supplemental  record.  It  further  appears 
that  the  defendant  in  error  appeared  before  the  probate 
court  and  made  application  to  have  the  return  amended,  so 
as  to  show  that  service  was  made  on  the  28th  of  December 
instead  of  the  29th.  The  plaintiff  in  error  appeared  by  his 
attorney.  The  notice  given  of  the  application  to  amend  was 
brief,  but  it  does  not  appear  that  further  time  was  required 
by  plaintiff's  attorney.  The  court,  on  hearing  the  evidence  of 
the  sheriff,  allowed  the  return  to  be  amended.  These  facts 
appear  in  the  supplemental  record  filed  at  this  term.  The 
first  error  assigned  is  that  the  court  below  permitted  the 
amendment  to  be  made.    In  the  case  of  Moore  v.  The  P*o 
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jpfc,  3  Gilm.  153,  amendments  of  this  kind  are  regarded  as 
matters  of  course  and  that  no  resistance  can  be  made  to  such 
application.  Should  the  sheriff  make  a  false  return  he  is 
responsible  for  the  consequences.  Morris  v.  Trustees,  eto.> 
15  111.  269 ;  33  id.  269  ;  53  id.  323. 

The  next  error  assigned  is,  that  the  judgment  is  in  excess 
of  the  amount  of  the  note.  There  is  no  bill  of  exceptions 
here  containing  the  note  and  we  can  make  no  computation 
to  ascertain  whether  such  be  the  fact. 

It  is  objected  that  there  is  one  bad  count  in  the  declara- 
tion and  that  the  finding  of  the  court  was  a  general  one.  It 
is  sufficient  to  say,  there  is  one  good  count  and  that  will 
support  a  general  finding. 

The  next  objection  is,  that  the  probate  judge  did  not  refer 
the  note  to  the  clerk  to  make  assessment  of  damages.  The 
probate  judge  filled  both  offices.  If  it  were  necessary  to 
refer  it  to  the  clerk,  in  this  case,  it  would  be  handing  the 
note  by  Jacob  Downing,  judge,  to  Jacob  Downing,  clerk, 
a  ceremony  not  calculated  to  especially  advance  the  spirit 
of  justice. 

The  next  objection  is,  that  Sears  is  described  in  the  plead- 
ings and  summons  as  Jasper  P.  Sears,  Jr.,  and  that  the  judg- 
ment is  rendered  in  favor  of  Jasper  P.  Sears,  omitting  the 
letters  "Jr."  The  word  "junior  "  is  no  part  of  a  name,  but  is 
merely  descriptive  of  the  person ;  and  is  usually  adopted  to 
designate  the  son,  when  the  father  bears  the  same  chris- 
tian name,  as  well  as  family  name.   Padgett  v.  Lawrence^  10 
Paige,  170.  The  omission  to  add  the  word  "junior  "  to  Sears' 
name  in  the  judgment  can  cut  no  figure,  as  the  judgment  re- 
cites that  "  said  plaintiff  do  have,"  etc.    This  shows  in  whose 
favor  the  judgment  was  rendered. 

We  are  unable  to  find  any  error  in  this  record. 
The  judgment  below  is  affirmed  at  the  cost  of  the  plaintiff 
in  error. 

Affirmed. 
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Hill  v.  The  People. 

Indicthxnt  for  deliberate  and  premeditated  homicide.  An  indictment  for 
murder  in  the  oommon-law  form  is  sufficient  to  support  a  conviction  for 
deliberate  or  premeditated  killing  under  the  act  of  1870.    (8  Sees.  70.) 

The  words  "  malice  aforethought "  in  the  indictment  are  co-extensive  in  meaning 
with  the  words  "deliberate  and  premeditated/'  and  a  charge  that  a  homicide 
was  committed  with  malice  aforethought,  comprehends  a  case  of  deliber- 
ate and  premeditated  killing. 

Construction  of  the  act  of  1870  relating  to  homicide.  The  words  "  deliberate 
and  premeditated"  in  the  act  of  1870,  relating  to  homicide,  refer  to  the 
intention  of  the  accused  at  the  time  of  the  killing. 

Intkntion  is  matter  of  fact  to  be  proved.  Under  the  act  of  1870,  the  intention 
of  the  accused  at  the  time  of  the  killing  is  to  be  ascertained  bjr  the  jury 
upon  the  evidence,  and  cannot  be  made  the  subject  of  legal  presumption 
or  inference. 

Intention  — presumption  of  fact.  The  intention  of  the  accused  may  be 
inferred  from  the  circumstances  attending  the  homicide,  and  la  therefore 
the  subject  of  a  presumption  of  fact. 

Whether  the  intention  be  shown  by  evidence  of  antecedent  menaces,  former 
grudges,  lying  in  wait,  the  means  employed  to  effect  the  homicide  or  any 
other  circumstance,  the  evidence  is  to  be  submitted  to  the  jury  to  find  the 
fact  under  the  direction  of  the  law. 

A  man  shall  be  presumed  to  intend  that  which  he  voluntarily  does,  and  an 
intention  to  take  life  is  shown  by  the  use  of  a  deadly  weapon. 

Bo,  also,  if  after  a  quarrel  with  deceased  the  prisoner  went  away  and  armed 
himself,  and  returned  to  the  scene  of  the  combat,  intending  to  renew  die 
altercation  and  quarrel  with  deceased,  or  to  place  himself  in  the  presence 
of  deceased  with  the  purpose  to  provoke  deceased  to  renew  such  quarrel 
and  in  such  quarrel  to  make  use  of  the  pistol  in  repelling  the  assault  of 
deceased,  the  intention  of  the  prisoner  to  take  the  life  of  deceased  is 
shown. 

Instruction  as  to  presumption  of  intent.  It  is  the  duty  of  the  court  to  draw 
the  attention  of  the  jury  to  the  points  in  the  case  and  to  presumptions  of 
fact,  which  the  law  authorizes  them  to  deduce  from  the  evidence. 

And  in  the  present  case,  it  was  the  duty  of  the  court  to  lay  before  the  jury  the 
presumption  of  fact  respecting  the  intention  of  the  accused,  and  it  was 
the  duty  of  the  jury  to  yield  to  its  force  and  conclusiveness. 

The  jury  should,  however,  be  told  that  the  presumption  is  to  be  drawn  by 
them,  and  does  not  arise  by  implication  of  law. 

An  instruction,  by  which  the  jury  were  probably  led  to  believe  that  they  were 
relieved  from  considering  the  intention  of  the  accused  as  a  fact  arising  in 
the  case,  irerroneoue. 

This  rule  is  not  applicable  to  the  ordinary  inference  of  malice,  which  irises 
upon  proof  of  killing,  but  to  cases  of  deliberate  or  premeditated  homicide, 
under  the  act  of  1870. 
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BBAaoHABLR  doubt  in  cotes  of  homicide.  In  a  criminal  cause,  where  the 
defense  is  based  upon  the  facts  and  circumstances  growing  oat  of  the 
charge  itself,  the  burden  of  proof  remains  on  the  government  throughout, 
to  satisfy  the  jury  of  the  guilt  of  the  defendant. 

In  such  case  it  is  error  to  charge  the  jury  that  circumstances  of  mitigation, 
justification  or  excuse,  must  be  established  by  a  fair  preponderance  of  tes- 
timony, and  that  doubt  as  to  whether  the  killing  was  in  heat  of  blood  or 
with  malice,  would  not  be  sufficient  to  acquit  of  the  charge  of  murder. 

Error  to  District  Court,  Arapahoe  County. 

The  indictment  was  in  the  common-law  form  for  murder. 
At  the  trial,  James  Whitsell  testified :  That  an  alterca- 
tion occurred  between  the  prisoner  and  the  deceased,  Elija 
Williams,  at  a  saloon  in  Denver,  on  the  evening  of  the  15th 
of  Jnly,  in  which  harsh  words  were  used  but  no  blows  were 
struck ;  the  prisoner  went  away  and  returned  after  an  ab- 
sence of  half  or  three  quarters  of  an  hour  with  a  pistol ;  that 

prisoner  said  to  deceased,  "  you  d d  black  s — n  of  a 

b ch,  I  am  ready  for  you  now ; "  that  one  George  Lyon 

seized  Hill,  and  a  struggle  ensued  in  which  deceased  partici- 
pated, and  the  contending  parties  passed  into  a  back  room, 
where  the  shooting  took  place.  Witness  did  not  see  the 
shooting ;  he  testified  that  the  deceased  was  not  armed. 

Thomas  J.  Martin  gave  the  following  account  of  the  second 
altercation  between  prisoner  and  deceased.  When  Hill  came 
in  I  heard  him  say  to  Elye,  "  You've  called  me  a  black  s — n 

of  a  b h,"  and  Elije  says  "Yes,  and  what  are  you  going 

to  do  about  it ;"  Hill  says  to  Williams,  * l  If  you  don' t  take 
it  back  Fll  hurt  you  ;"  Williams  jumped  up  from  his  seat 
and  started  towards  Hill ;  Hill  drew  a  pistol  from  his  coat 
pocket  and  says  to  Elije,  "If  you  don't  stay  back  I'll  hurt 
you;"  George  Lyon  caught  Hill  by  this  time  and  pushed 
him  into  the  billiard  room,  drew  the  door  to  between  him 
and  Williams,  and  Mr.  Thompson  catched  Williams  in  the 
opposite  room.  Elije  pulled  Thompson  loose  from  him  and 
jerked  the  door  open  ;  George  Lyon  says  to  Elije,  "  Why 
don't  you  go  away  and  let  him  alone;"  George  still  had 
Hill,  holding  him,  and  Elije  still  made  way  toward  Hill, 
and  George  let  go  Hill  and  started  toward  bar-room  to 
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call  the  proprietor  of  the  house ;  before  either  of  'em  got 
back  from  bar-room  Hill  fired  a  shot ;  in  course  of  a  minute 
or  so  after  the  shot  was  fired  Williams  clutched  Hill,  and 
they  tusseled  a  minute  or  so,  and  Thompson  tried  to  part 
'em ;  finally,  either  he  parted  'em  or  Williams  let  go,  I  ain't 
certain  which,  and  walked  off  from  him.  He  then  sat  down 
on  the  floor  first,  then  he  laid  down  on  flat  of  his  back ; 
that  is,  Williams ;  he  said  in  a  minute  or  so  after  he  laid 
down,  "Who  done  it!"  and  immediately  died ;  after  they 
were  separated,  Hill  immediately  left  the  room  and  went  out 
at  the  back  door ;  Hill  hit  Williams  when  he  shot ;  the  shot 
hit  Williams,  and  I  believe  it  hit  him  in  the  point  of  the 
heart,  I  am  not  certain ;  I  didn't  examine  Williams;  he  died 
three  or  five  minutes  after  the  shot;  I  believe  Williams 
wasn't  hurt  any  other  way  than  by  the  shot ;  I  don't  know, 
and  saw  pistol  which  Hill  had ;  it  was  a  smallish  seven- 
shooter  ;  this  shooting  occurred  in  Arapahoe  county,  I  be- 
lieve, Colorado  territory. 

Harrison  Bozier  testified :   That  prisoner  said  to  deceased. 

when  he  returned  with  the  pistol:  "  Youd m  s  —  nof  a 

b h,  I  am  here ;' '  that  deceased  then  started  toward  pris- 
oner, and  a  struggle  ensued,  during  which  the  fatal  shot  was 
fired. 

George  Lyon  testified :  That  he  took  the  prisoner  into  the 
back  room  and  fastened  the  door,  and  that  deceased  broke 

through  the  door  and  said,  "  Where  is  the  d d  nigger ; 

I  will  kill  him."  Prisoner  told  deceased  to  keep  away ; 
deceased  then  sprang  at  prisoner,  and  prisoner  fired  the 
shot. 

Ira  Thompson  testified :  That  when  prisoner  returned, 
deceased  said  to  him,  "  Hill,  you  back  here ;"  prisoner  said, 
"I  don't  want  you  to  speak  to  me,  you  called  me  a  s — n  of 

a  b h,  didn't  you ;"  deceased  said  "Yes,  what  are  you 

going  to  do  about  it ;"  prisoner  said  deceased  was  as — n  of 

a  b h ;  deceased  rose  from  his  seat,  jumped  on  the  top  of 

the  table  and  said,  "  Gr — d  d n  you,  I  will  kill  you  ;'* 

witness  said.  "Williams,  don't  hit  that  man;"  deceased 
said,  "G— d  d n  the  nigger,  I  will  kill  him."  Lyon  then 
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took  prisoner  out  and  witness  caught  hold  of  deceased  ; 
deceased  broke  away  from  him  and  went  into  back  room  ;  a 
straggle  followed  between  prisoner  and  deceased,  during 
which  deceased  forced  prisoner  against  the  wall,  and  raised 
his  hand  to  strike  him,  when  the  prisoner  fired  his  pistol. 

The  testimony  was  voluminous,  and  it  is  unnecessary  to 
insert  all  of  it.  Sufficient  has  been  stated  to  show  the 
principal  points. 

The  charge  to  the  jury  was  as  follows : 

If  the  homicide  charged  in  the  indictment  has  been 
established  by  the  evidence  to  have  been  committed  by  the 
prisoner,  the  law  in  the  first  instance  presumes  that  such 
killing  was  malicious  in  such  sense  as  to  hold  the  prisoner 
guilty  of  the  crime  of  murder.  The  burden  of  showing 
circumstances  of  mitigation,  justification  or  excuse  is  upon 
the  prisoner,  unless  such  circumstance  sufficiently  appears 
in  the  evidence  on  the  part  of  the  people. 

If  the  jury  find  the  prisoner  guilty  of  murder,  then  they 
must  also  consider  and  find  whether  such  murder  was  or 
-was  not  premeditated. 

If  the  jury  believe,  from  the  evidence,  that  prisoner 
and  deceased,  shortly  prior  to  the  occasion  of  the  killing, 
had  an  altercation  or  controversy  in  which  deceased 
used  words  of  reproach  or  threats  toward  prisoner ;  that 
prisoner  thereupon  went  away  from  deceased  and  returned 
presently  armed  with  a  pistol,  intending  to  renew  the 
altercation  and  quarrel  with  deceased,  or  to  place  him- 
self in  the  presence  of  deceased  with  the  purpose  to  pro- 
voke deceased  to  renew  such  quarrel,  and  in  such  quar- 
rel to  make  use  of  the  pistol  in  repelling  the  assault  of 
deceased  in  case  deceased  should  assault  him;  and  that 
thereupon  the  prisoner  returning  with  either  such  purposes, 
the  altercation  was  renewed  either  by  prisoner  or  deceased, 
and  that  an  assault  and  struggle  followed,  and  that  the 
shot  whereby  deceased  came  to  his  end  was  fired  by  pris- 
oner during  such  struggle,  then  the  jury  ought  to  find 
prisoner  guilty  of  premeditated  murder,  without  reference 
to  who  gave  the  first  offense  or  was  the  aggressor  in  that 
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particular  occasion,  and  even  though  they  also  believe  from 
the  evidence  that  prisoner  was  in  danger  of  life  at  the  time 
of  the  shot  firqd.    The  arming  and  returning  in  such  case 
raises  a  presumption  of  a  deliberate  purpose  to  kill,  and 
the  law  permits  no  man  to  take  life  even  in  defense  of  his 
own  life  in  a  quarrel  which  he  himself  has  provokfed.    And 
if  the  meeting  of  the  prisoner  and  deceased  upon  the  occa- 
sion of  the  homicide  was  but  casual  and  not  premeditated 
by  prisoner,  yet  if  prisoner,  at  such  meeting,  before  any 
advance  by  deceased  toward  him,  or  any  assault  offered  by 
deceased,  made  show  of  firearms,  accompanying  such  exhi- 
bition by  words  of  threatening  toward  deceased,  then  the 
jury  will  be  justified  in  regarding  the  prisoner  as  the  first 
aggressor,  and  as  having  provoked  the  assault  of  Williams 
which  ensued,  but  in  such  case  the  jury  should  find  the 
prisoner  guilty  merely,  and  not  guilty  of  murder  with  pre- 
meditation.    But  if  the  jury  find  from  evidence  that  the 
meeting  and  altercation  of  prisoner  and  deceased,  upon  the 
occasion  of  the  shooting,  was  not  premeditated  by  defend- 
ant, as  supposed  by  the  foregoing  instruction ;  that  the 
defendant,  before  the  killing,  attempted  in  good  faith  to 
evade  the  assault  of  deceased ;  that,  by  reason  of  the  fierce- 
ness of  the  assault,  the  prisoner,  taking  into  account  the 
relative  strength  and  activity  of  himself  and  deceased,  and 
the  previous  threats,  if  any,  made  by  deceased,  was  justi- 
fied in  believing  that  he  could  not  escape  such  assault,  and 
that  from  such  assault  he  was  in  danger  of  life  or  limb  or 
great  bodily  harm,  then  prisoner  was  justified  in  taking  the 
life  of  deceased  to  prevent  such  ingury. 

Prisoner  was  justified  in  believing  himself  unable  to  evade 
the  assault  of  deceased,  if  a  man  of  reasonable  firmness 
placed  in  the  same  circumstances  would  have  indulged  the 
same  belief. 

It  is  not  necessary  to  justify  the  homicide  as  done  in  self 
defense,  that  defendant  should  show  that  he  was  in  actual 
danger  of  life  or  limb,  or  could  not  have  escaped  the  assault 
of  deceased ;  it  is  sufficient  if,  under  all  the  circumstances 
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then  existing,  a  man  of  reasonable  prudenoe  and  firmness 
would  so  have  believed. 

After  the  jury  had  retired  they  were  recalled,  and  an 
instruction  not  here  recited  was  withdrawn  from  the  consid- 
eration of  the  jury  by  the  court  The  court  then  proceeded 
to  instruct  the  jury  further,  as  follows : 

That  the  law,  in  the  first  instance,  presumes  every  accused 
person  innocent  of  the  crime  charged,  but  if  the  crime 
charged  be  murder,  and  if  the  killing  be  proven,  then  a  pre- 
sumption arises  that  said  killing  was  malicious.  The  law, 
however,  makes  no  presumption  from  the  fact  of  the  killing, 
that  such  killing  was  deliberate,  but  requires  the  delibera- 
tion of  the  accused  to  be  proven  beyond  a  reasonable  doubt 
before  he  can  be  found  guilty  of  premeditated  murder. 
But  the  presumption  of  malice  which  arises  from  the  fact 
of  the  killing,  devolves  upon  the  accused  the  burden  of 
showing  to  the  satisfaction  of  the  trial  jury  all  circumstances 
of  mitigation,  excuse  or  justification,  unless  such  circum- 
stances be  shown  in  the  prosecution,  and  unless  upon  con- 
sideration of  all  the  evidence,  both  on  the  part  of  the  people 
and  the  prisoner,  it  appears  by  a  fair  preponderance  of  proof 
that  the  killing  was  done  in  lawful  self-defense  upon  appar- 
ent necessity  in  a  quarrel  not  provoked  by  accused ;  they 
ought  not  to  acquit,  nor  ought  they  to  find  guilty  of  man- 
slaughter and  not  guilty  of  murder,  unless  by  a  like  pre- 
ponderance of  proof  it  appears  that  the  killing  was  done  in 
the  sudden  heat  of  passion  and  not  of  malice  aforethought 

It  will  not  suffice  to  acquit  the  defendant,  that  the  jury 
are  in  doubt  whether  the  killing  was  or  was  not  done  in  self- 
defense,  or  was  or  was  not  done  in  a  quarrel  unprovoked 
by  accused.  Nor  will  it  suffice  to  reduce  the  killing  to  man- 
slaughter, that  the  jury  are  in  doubt  whether  such  killing 
was  of  malice  aforethought  or  in  the  sudden  heat  of  passion 
and  without  malice. 

The  distinction  between  murder  and  manslaughter  is  as 
follows :  Murder  is  an  unlawful  killing  with  malice  afore- 
thought, express  or  implied.    Express  malice  is  a  deliberate 

intention  to  take  life,  and  may  be  inferred  from  external 
Vol.  I.—  56 
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circumstances,  or  the  conduct)  actions  and  words  of  the 
party  accused,  at  or  about  the  time  of  the  homicide,  the 
weapon  used,  and  the  manner  of  the  killing.  Implied, 
malice  is  that  malice  which  is  inferred  by  the  law  from  the 
fact  of  homicide,  where  no  considerable  provocation  appears, 
or  the  circumstances  of  the  killing  show  an  abandoned  and 
malignant  heart.  Manslaughter  is  an  unlawful  killing 
without  malice,  express  or  implied,  and  without  any  mix- 
ture of  deliberation  whatever.  To  reduce  a  homicide  from 
murder  to  manslaughter,  it  must  be  shown  by  the  person 
accused  thereof  (unless  shown  by  the  prosecution)  to  have 
been  upon  a  sudden  heat  of  passion,  and  upon  a  provoca- 
tion apparently  sufficient  to  make  the  passion  irresistible, 
or  it  must  be  shown  to  have  been  done  involuntarily  in  the 
commission  of  a  lawful  act,  without  due  caution  and  cir- 
cumspection. 

The  court  further  instructs,  that  the  instruction  that  the 
jury  "  ought  or  ought  not,"  upon  a  supposed  state  of  facts, 
to  find,  for  or  against  the  accused,  imports  that  the  state  of 
facts,  supposed  by  the  instruction,  does  or  does  not  warrant 
the  finding,  which  the  jury  are  thereby  told  they  ought  or 
ought  not  to  make,  and  that  a  finding  in  violation  of  such 
instruction  will  be  deemed  in  law  erroneous. 

A  "presumption"  is  an  inference  or  conclusion  from  cer- 
tain premises ;  presumptions  are  either  conclusive  or  dis- 
putable ;  conclusive  presumptions  cannot  be  overcome  by 
evidence ;  disputable  presumptions  may.  The  presumption 
of  innocence  in  criminal  cases  is  a  disputable  presumption, 
so,  also,  is  the  presumption  of  malice,  which  the  law  raises 
from  the  fact  of  a  homicide  proven.  This  latter  presump- 
tion, as  before  stated,  can  only  be  overcome  by  a  fair  pre- 
ponderance of  testimony. 

The  jury  found  the  defendant  guilty  of  premeditated 
murder. 

Section  36  of  the  criminal  code,  referred  to  in  the  opinion 
of  the  court,  is  as  follows  : 

44  The  killing  being  proved,  the  burden  of  proving  cir- 
cumstanced of  mitigation,  or  that  justify  or  excuse  the 
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homicide,  will  devolve  on  the  accused,  unless  the  proof  on 
the  part  of  the  prosecution  sufficiently  manifests  that  the 
crime  committed  only  amounts  to  manslaughter,  or  that 
the  accused  was  justified  or  excused  in  committing  the 
homicide." 

Section  1,  of  the  act  of  1870,  is  as  follows :  "That  section 
20  of  said  chapter  22  of  the  Revised  Statutes  of  Colorado 
territory  shall  be  hereafter  construed  so  that  the  death  pen- 
alty for  the  crime  of  murder  shall  not  be  ordered  to  be 
inflicted  by  the  courts  of  the  territory,  unless  the  jury  trying 
the  case  shall,  in  their  verdict  of  guilty,  also  indicate  that 
the  killing  wad  deliberate  or  premeditated,  or  was  done  in 
the  perpetration,  or  attempt  to  perpetrate,  some  felony." 

Messrs.  Brown  &  Putnam,  for  plaintiff  in  error. 

Mr.  M.  A.  Rogers,  district  attorney. 

Mr.  Justice  Wells  dissented  from  so  much  of  the  opiMon 
as  relates  to  the  effect  to  be  given  to  section  36  of  the  Crim- 
inal Code. 

Hallett,  C.  J.  The  act  of  1870,  which  provides  that 
the  crime  of  murder  shall  not  be  capitally  punished,  unless 
the  jury  trying  the  case  shall  indicate  in  their  verdict  that 
the  killing  was  deliberate  or  premeditated  or  done  in  the 
perpetration  or  attempt  to  perpetrate  a  felony,  is  peculiar  in 
form,  but  in  many  respects  substantially  the  same  as  the 
law  of  several  States  upon  the  same  subject. 

As  early  as  1794,  in  Pennsylvania,  it  was  enacted  that : 
"  All  murder  which  shall  be  perpetrated  by  means  of  poi- 
son or  lying  in  wait,  or  by  any  other  kind  of  willful,  delib- 
erate and  premeditated  killing,  or  which  shall  be  commit- 
ted in  the  perpetration,  or  attempt  to  perpetrate  any  arson, 
rape,  robbery  or  burglary,  shall  be  deemed  murder  in  the. 
first  degree ;  and  all  other  kinds  of  murder  shall  be  deemed 
murder  in  the  second  degree  ;  and  the  jury,  before  whom 
any  person  indicted  for  murder  shall  be  tried,  shall,  if  they 
find  such  person  guilty  thereof,  ascertain  in  their  verdict 
whether  it  be  murder  of  the  first  or  second  degree." 
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In  substance,  if  not  in  form,  this  statute  has  been  adopted 
in  other  States,  and  its  meaning  and  effect  are  now  pretty 
well  understood.    Our  legislature,  with  less  method,  per- 
haps, but  with  quite  as  much  certainty,  has  raised  a  puni- 
tive distinction  between  murder  committed  with  delibera- 
tion or  premeditation,  or  in  the  perpetration  or  attempt  to 
perpetrate  a  felony,  and  other  murders,  and  this  distinction, 
so  far  as  relates  to  deliberate  or  premeditated  killing,  is  sub- 
stantially  the  same  as  that  which,  by  the  Pennsylvania  act, 
separates  the  first  and  second  degrees  of  murder.    In  the 
Pennsylvania  act,  and  in  our  own,  certain  distinctions  are 
mentioned  for  the  purpose  of  limiting  the  death  penalty  to 
cases  falling  within  them,  but  nothing  is  added  to  or  taken 
from  the  common-law  definition  of  murder.    And  this  brings 
into  view  the  first  question  presented  in  this  record,  which 
is  the  sufficiency  of  an  indictment  in  the  common-law  form 
to  support  a  conviction  for  premeditated  murder.    It  is  con- 
ceded that  the  crime  of  which  plaintiff  in  error  has  been  con- 
victed must  be  set  out  in  the  indictment,  and  if  the  words 
* 4  malice  aforethought ' '  are  not  co-extensive  in  meaning  with 
' '  deliberation  and  premeditation ' '  this  has  not  been  done.  If 
these  words  had  not  acquired  a  technical  meaning  in  the 
law,  probably  no  doubt  would  exist  upon  this  point.     We 
would  then  accept  them  in  their  primary  sense,  which  is 
rather  more  comprehensive  than  "  deliberation  and  premedi- 
tation," inasmuch  as  the  latter  words  do  not  necessarily  im- 
ply wickedness  of  purpose  or  evil  design.    Said  Lord  Coke 
(3  Inst.  51) :   "  Malice  prepensed  is  when  one  compasseth  to 
kill,  wound  or  beat  another,  and  doth  it  sedato  animo. 
This  is  said  in  law  to  be  malice  aforethought,  prepensed, 
malitia  precogitata? } 

The  meaning  of  these  words  has  been  greatly  amplified 
since  the  days  of  Coke,  for,  in  the  Webster  case,  5  Cush. 
804,  it  was  said  to  include  "not  only  anger,  hatred  and 
revenge,  but  every  other  unlawful  and  unjustifiable  motive." 
But  it  is  no  objection  to  say  that  the  words  are  more  com- 
prehensive than  the  words  of  the  statute,  if  they  are  of 
equivalent  meaning,  because  the  whole  must  include  all  of 
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its  parts.  Before  the  statute  of  1870,  it  was  never  doubted 
that  a  formed  design  and  deliberate  purpose  to  kill  was 
provable  under  the  averment  of  malice  aforethought,  and 
there  is  nothing  in  the  statute  to  change  the  rule  on  this 
subject.  In  the  Webster  case,  5  Cush.  316,  it  was  said 
that  malice  aforethought  does  not  imply  deliberation  or  the 
lapse  of  considerable  time  between  the  malicious  intent  to 
take  life  and  the  actual  execution  of  that  intent. 

They  do  not  necessarily  imply  deliberation  or  premedi- 
tation, because  they  have  acquired  a  technical  meaning  in 
the  law  far  beyond  their  primary  and  popular  sense,  and 
may  be,  and  often  are,  taken  to  mean  something  other  than 
premeditation  and  deliberation.  The  mother  who  exposed 
her  child  in  the  garden,  and  the  workman  who  cast  timber 
into  the  crowded  street,  are  instances  given  in  the  books  of 
criminal  carelessness  which  the  law  denominates  malice 
aforethought;  but  a  homicide  effected  in  either  of  these 
ways  would  not  be  regarded  as  deliberate  or  premeditated. 
Therefore  the  words  of  the  statute,  although  not  co-exten- 
sive in  meaning  with  the  words  of  the  indictment,  are, 
nevertheless,  synonymous  with  them,  and  there  can  be  no 
reason  for  using  the  former  rather  than  the  latter.  Whart. 
dim.  L.,  §  1115. 

The  doctrine  is  not  to  be  extended,  however,  beyond  the 
reason  which  supports  it,  and,  therefore,  if  the  fact  to  be 
proved  is  not  set  out  in  the  indictment  no  evidence  can  be 
received  concerning  it.  We  doubt  the  soundness  of  those 
decisions  in  which  it  is  held  that  proof  of  a  homicide  com- 
mitted in  the  perpetration,  or  in  the  attempt  to  perpetrate  a 
felony,  may  be  made  under  the  ordinary  common-law 
indictment,  for  these  facts  are  not  averred  in  such  an  indict- 
ment.   2  Bishop's  Crim.  Proc.,  §  562,  et  seq. 

Passing  from  the  indictment,  which  we  accept  as  sufficient, 
no  argument  will  be  required  to  show  that  the  words  "  delib- 
erate and  premeditated"  refer  to  the  specific  intent  with 
which  the  act  is  done.  They  are  used  to  denote  the  action 
of  the  mind,  and  involve  the  idea  of  thought  and  reflection.. 
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A  deliberate  or  premeditated  act  is  one  which  is  done  upon 
a  formed  design,  and  with  a  direct  purpose  to  accomplish  it 

The  act  and  intention  must  coincide,  but,  as  to  this 
coincidence,  it  was  held  in  Pennsylvania  to  be  sufficient 
that  the  accused  intended  to  take  life,  although  the  act  fell 
upon  one  not  within  the  intention.  Hopkins  v.  Com.,  50 
Penn.  10.    Mr.  Wharton  says  (Whart.  C.  L.,  §  1084) : 

"The  distinctive  peculiarity  attached  by  the  statutes  to 
murder  in  the  first  degree,  however,  is  that  it  must  neces- 
sarily be  accompanied  with  a  premeditated  intention  to  take 
life.  The  i killing'  must  be  * premeditated^  Whenever, 
then,  in  cases  of  deliberate  homicide,  there  is  a  specific 
intention  to  take  life,  the  offense,  if  consummated,  is  murder 
in  the  first  degree ;  if  there  is  not  a  specific  intention  to  take 
life,  it  is  murder  in  the  second  degree." 

Accepting  this  distinction,  not  as  establishing  degrees, 
but  as  one  which  regulates  the  punishment  under  our 
statute,  we  will  inquire  in  what  manner  the  intention  to  take 
life  is  to  be  ascertained.  And  here  it  will  be  observed  that 
the  act  of  1870,  in  terms,  refers  this  question  to  the  jury, 
the  language  of  the  act  being  that  the  jury  shall  indicate  in 
their  verdict  that  the  killing  was  deliberate  or  premeditated. 
Juries  act  upon  evidence,  and  hence  we  may  conclude  that 
the  intention  is  matter  of  fitct  to  be  found  by  the  jury  upon 
the  evidence.  In  support  of  this  view,  I  find  it  laid  down 
in  Roberts  v.  The  People,  19  Mich.  414,  as  a  general  rule, 
to  which  there  are  few  if  any  exceptions,  "that  when  a 
statute  makes  an  offense  to  consist  of  an  act  combined  with 
a  particular  intent,  that  intent  is  just  as  necessary  to  be 
proved  as  the  act  itself,  and  must  be  found  by  the  jury  as 
matter  of  fact  before  a  conviction  can  be  had." 

This  is  the  rule  in  the  States  where  degrees  in  the  crime 
of  murder  are  recognized,  and  deliberate  and  premeditated 
homicide  is  assigned  to  the  first.  People  v.  P *  otter \  6 
Mich.  1 ;  Whitford  v.  Com.y  6  Randolph,  722 ;  Bivins  v. 
State,  6  Eng.  455;  State  v.  QiUicJc,  7  Iowa,  287;  State  v. 
Dotod}  19  Conn.  387 ;  People  v.  Sanchez,  24  Cal.  17. 
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At  common  law,  and  under  our  statute,  the  presumption 
of  malice  arises  upon  proof  of  the  killing,  but  the  statute 
of  1870  distinguishes  the  cases  characterized  by  deliberation 
and  premeditation  from  others,  and  declares  that  the  jury 
shall  indicate  the  existence  of  such  distinguishing  charac- 
teristics. Of  the  correctness  of  the  general  proposition, 
that  the  intention  with  which  the  killing  is  done  is  matter 
for  the  consideration  of  the  jury,  there  appears  to  be  no 
doubt,  and  it  would  seem  that  this  can  never  be  made  the 
subject  of  legal  inference  or  presumption ;  and  yet  in  some 
of  the  cases  homicide,  by  means  of  a  deadly  weapon, 
appears  to  have  been  regarded  as  an  exception  to  the  rule, 
and  Mr.  Greenleaf  states  that  the  intent  to  murder  is  con- 
clusively inferred  from  the  deliberate  use  of  such  weapon. 
1  Greenl.  Ev.,  §  18. 

A  man  shall  be  presumed  to  intend  .that  which  he  volun- 
tarily does,  and  where  the  act  is  necessarily  destructive  of 
life,  it  would  be  absurd  to  say  that  the  actor  did  not  intend 
to  produce  death.  So,  if  a  person  deliberately  use  a  deadly 
weapon  in  a  manner  likely  to  produce  harm,  upon  every 
principle  by  which  we  may  judge  of  the  motives  of  men, 
we  mnst  say  that  he  intends  to  destroy  life.  But  we  deter- 
mine this  psychological  fact  upon  our  experience  of  the 
operations  of  the  mind ;  and,  therefore,  I  think  this  is  a 
natural  presumption  as  distinguished  from  a  legal  presump- 
tion. It  is  an  inference,  approved  by  reason  of  such  an 
infallible  nature  that  the  law  recognizes  and  enforces  it. 
Of  natural  presumptions  Mr.  Starkie  says  (3  Stark.  Ev. 
1245):  "Many  presumptions  of  this  class  are  recognized 
by  the  law,  and,  therefore,  in  one  sense,  may  be  termed 
legal  presumptions,  which  still,  unless  Borne  degree  of 
technical  force  and  weight  be  given  them  beyond  their 
mere  natural  operation,  are  properly  to  be  ranked  in  this 
class.  Recent  possession  of  stolen  goods,  on  a  trial  for 
larceny,  is  recognized  by  the  law  as  affording  a  presump- 
tion of  guilt ;  and,  therefore,  in  one  sense,  is  a  presump- 
tion of  law ;  but  it  is  still,  in  effect,  a  mere  natural  pre- 
sumption,   for,   although    the  circumstance  may   weigh 
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greatly  with  a  jury,  it  is  to  operate  solely  by  its  own 
nataral  force,  for  a  jury  are  not  to  convict  on  this  or  any 
other  charge  unless  they  be  actually  convinced  in  their  con- 
sciences of  the  truth  of  the  fact" 

So,  also,  in  Best  on  Presumptions,  46,  mention  is  made 
of  presumptions  of  fact  recognized  by  law,  first  among 
which  are  those  where  the  inference  is  one  which  common 
sense  would  have  made  for  itself.  I  think  that  we  may 
regard  the  presumption  arising  from  the  use  of  a  deadly 
weapon,  as  of  this  class,  so  strong  that  it  has  often  been 
mistaken  for  a  presumption  of  law.  "We  find  the  same 
presumption  spoken  of  by  judges,  sometimes  as  a  pre- 
sumption of  law,  sometimes  as  a  presumption  of  fact; 
sometimes  as  a  presumption  which  juries  should  be  advised 
to  make,  sometimes  as  one  which  it  was  obligatory  on  them 
to  make,"  etc.    Best  on  Presumptions,  44. 

The  statute  has  not  declared  that  homicide,  effected  by 
means  of  a  deadly  weapon,  shall  be  punished  with  death, 
but  deliberate  or  premeditated  homicide  is  so  punishable ; 
therefore,  the  ultimate  point  which  the  evidence  must  extend 
to  and  establish,  is  not  the  use  of  a  deadly  weapon,  but  the 
deliberation  or  premeditation  with  which  the  fatal  act  is 
done,  and  whether  the  intention  is  shown  by  evidence  of 
antecedent  menaces,  former  grudges,  lying  in  wait,  the 
means  employed  to  effect  the  homicide,  or  any  other  cir- 
cumstances which  may  give  assurance  of  it,  I  think  that  it 
is  to  be  submitted  to  the  jury  to  find  the  fact  under  the 
direction  of  the  law. 

How  far  the  law  will  go  in  supporting,  before  the  jury,  a 
presumption  of  fact  which  it  recognizes  and  enforces,  is  a 
question  of  some  difficulty.  The  rule  is  given  in  Best  on 
Presumptions,  48,  as  follows  :  u  The  terms  in  which  pre- 
sumptions of  fact  and  mixed  presumptions  should  be 
brought  under  the  consideration  of  juries,  by  the  presid- 
ing judge,  depend  on  their  weight,  either  natural  or  techni- 
cal ;  when  the  presumption  is  one  which  the  policy  of  law 
and  ends  of  justice  require  to  be  made,  such  as  the  exist- 
ence of  moduses  and  other  incorporeal  rights,  from  unin- 
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terrupted  usage,  the  jury  should  be  told  that  they  ought  to 
make  the  presumption,  unless  some  evidence  be  given  to 
the  contrary ;  it  should  not  be  put  to  them  as  a  matter  for 
their  discretion,  and  the  same  rule  seems  to  apply  where 
the  presumption  is  one  of  much  natural  weight  and  frequent 
occurrence ;  as  where  larceny  is  inferred  from  the  recent 
possession  of  stolen  property,  etc.  In  the  case  of  presump- 
tions of  a  less  stringent  nature,  however,  such  a  direction 
would  be  improper ;  and,  perhaps,  the  best  general  rule  is, 
that  the  jury  should  be  advised  or  recommended  to  make 
the  presumption." 

To  advise  or  recommend  a  jury  to  make  a  presumption, 
must,  in  many  cases,  be  very  nearly  akin  to  an  expression 
of  opinion  upon  the  weight  of  evidence,  which,  according 
to  the  construction  placed  upon  our  statute  governing 
charges  to  juries,  is  prohibited  by  it     % 

The  doctrine  of  presumption  grew  up  under  the  common 
law  which  enjoined  upon  courts  the  duty  of  analyzing  the 
evidence,  and  commenting  upon  the  bearings,  tendency  and 
force  of  the  particular  facts,  and  the  comparative  weight  and 
force  of  conflicting  evidence.    1  Stark.  Ev.  78. 

The  object  of  the  statute  in  providing*  that  courts  should 
charge  juries  as  to  the  law  of  the  case  only  was  to  preserve 
the  distinction  between  the  functions  of  each,  which,  how- 
ever commendable  in  itself,  must  not  be  carried  so  far  as  to 
defeat  the  administration  of  the  law. 

It  is  still  the  duty,  as  it  always  has  been  the  practice,  of 
our  courts,#  to  draw  the  attention  of  the  jury  to  the  points 
arising  in  the  case,  and  to  the  presumptions  of  fact,  which 
the  law  authorizes  them  to  deduce  from  the  evidence.  To 
guide  the  deliberations  of  a  jury  to  a  correct  conclusion, 
without  assuming  their  functions,  is  a  delicate  and  arduous 
duty,  which  must  be  faithfully  and  intelligently  performed 
by  the  courts  in  all  cases. 

A  portion  of  the  charge  to  the  jury  in  this  case  was  the 
following : 

"  If  the  jury  believe,  from  the  evidence,  that  prisoner  and 

deceased,  shortly  prior  to  the  occasion  of  the  killing,  had 
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an  altercation  or  controversy  in  which  deceased  used  words 
of  reproach  or  threats  toward  prisoner,  that  prisoner  there- 
upon went  away  from  deceased  and  returned,  presently, 
armed  with  a  pistol,  intending  to  renew  the  altercation  and 
quarrel  with  deceased,  or  to  place  himself  in  the  presence 
of  deceased  with  the  purpose  to  provoke  deceased  to  renew 
such  quarrel,  and,  in  such  quarrel,  to  make  use  of  the  pis- 
tol in  repelling  the  assault  of  deceased  in  case  deceased 
should  assault  him ;  and  thereupon,  the  prisoner  return- 
ing with  either  such  purposes,  the  altercation  was  renewed 
either  by  prisoner  or  deceased,  and  that  an  assault  and 
struggle  followed,  and  that  the  shot,  whereby  deceased 
came  to  his  end,  was  fired  by  prisoner  during  such  strag- 
gle, then  the  jury  ought  to  find  prisoner  guilty  of  premedi- 
tated murder,  without  reference  to  who  gave  the  first  offense 
or  was  the  aggressor  on  that  particular  occasion,  and  even 
though  they  also  believe,  from  the  evidence,  that  prisoner 
was  in  danger  of  life  at  the  time  of  the  shot  fired.  The 
arming  and  returning,  in  such  case,  raises  a  presumption 
of  a  deliberate  purpose  to  kill,  and  the  law  permits  no  man 
to  take  life  even  in  defense  of  his  own  life  in  a  quarrel 
which  he  himself  has  provoked." 

It  will  be  observed  that  the  intention  of  the  accused  to 
take  life  is  not  mentioned  in  this  part  of  the  charge  as  a 
fact  essential  to  guilt,  except  as  a  presumption  arising  out 
of  the  circumstances  that  the  accused  armed  himself  and 
returned  to  the  scene  of  the  tragedy  after  the  first  interview. 
Elsewhere  the  jury  were  told  that  they  were  to  find  pre- 
meditation ;  but  as  this  fact  is,  in  this  portion  of  the  charge, 
distinctly  predicated  upon  the  arming  and  returning,  it  is 
not  probable  that  the  jury  accepted  the  former  as  a  modifi- 
cation of  this  statement  In  the  circumstances  named  by 
the  court,  and  in  the  character  of  the  weapon  used,  there 
was  plenary  proof  of  the  intention  of  the  accused  to  take 
life,  but,  as  I  have  attempted  to  show,  this  was  for  the  con- 
sideration of  the  jury.  It  was  the  duty  of  the  court  to  lay 
before  the  jury  the  presumption  of  fact  as  to  the  intention 
of  the  accused  arising  upon  these  circumstances,  and  it  was 
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the  duty  of  the  jury  to  yield  to  its  force  and  conclusiveness. 
I  think  that  the  manner  in  which  this  duty  was  performed 
by  the  court  is  open  to  the  objection,  that  the  jury  probably 
understood  that  they  were  relieved  from  the  consideration 
of  the  intention  of  the  accused  as  a  fact  in  the  case.  It  can- 
not be  objected  that  the  premeditation  is  made  the  subject 
of  inference  and  presumption,  because,  usually,  this  fact 
cannot  be  proved  in  any  other  way.    2  Stark.  Ev.  739. 

But  they  should  have  been  told  that  this  presumption 
was  to  be  drawn  by  them,  and  did  not  arise  by  implication 
of  law.  Graves  v.  TTie  State,  12  Wis.  593 ;  Methard  v.  The 
State,  19  Ohio,  367. 

I  do  not  refer  to  the  ordinary  inference  of  malice,  which,  by 
the  common  law  and »  our  statute,  arises  upon  proof  of  the 
killing,  but  to  the  premeditation  and  deliberation  mentioned 
in  the  act  of  1870,  which  by  that  act  are  directly  submitted 
to  the  decision  of  the  jury.  In  all  cases  of  intentional 
homicide  malice  is  implied,  and  so  it  must  have  been  here 
if  the  jury  could  find  nothing  to  mitigate  the  offense.  But 
premeditation  and  deliberation  is  the  subject  of  proof  of 
which  the  government  assumes  the  burden,  and  of  this  I 
think  the  jury  were  not  sufficiently  informed. 

Another  part  of  the  charge  presents  a  question  which  has 
been  the  subject  of  much  learned  discussion  in  the  courts 
of  this  country,  and  appears  to  be  still  unsettled,  although 
I  think  the  weight  of  authority  is  opposed  to  the  views  of 
the  district  court.  The  court  charged  that  circumstances  of 
mitigation,  justification  or  excuse  must  be  established  by  a 
fair  preponderance  of  testimony,  and  that  doubt  as  to 
whether  the  killing  was  in  heat  of  blood  or  with  malice, 
would  not  be  sufficient  to  acquit  of  the  charge  of  murder. 

The  doctrine  of  reasonable  doubt  was,  however,  applied 
to  the  crime  of  which  the  accused  was  convicted,  and  if  the 
case  were  not  to  be  tried  anew,  it  might  not  be  necessary  to 
notice  that  portion  of  the  charge  which  relates  to  the  evi- 
dence required  of  the  accused.  The  charge  is  grounded 
upon  section  36  of  the  Criminal  Code,  which,  after  proof  of 
the  killing  by  the  government,  in  terms,  casts  upon  the 
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accused  the  burden  of  proving  circumstances  of  mitigation, 
justification  or  excuse,  unless  such  circumstances  appear  in 
the  evidence  against  him.  The  law  of  homicide,  as  found 
in  the  Criminal  Code,  was  evidently  drawn  from  the  common 
law,  and  probably  this  section  was  intended  to  preserve  the 
common-law  rule  respecting  malice  in  cases  of  homicide.  I 
think  that  the  language  accords  with  that  used  by  the  oom- 
mon-law  writers  upon  the  same  subject,  sufficiently  to  war- 
rant this  inference.  At  all  events  it  is  noticeable  that,  by 
the  statute  as  well  as  by  the  common  law,  if  the  circum- 
stances of  mitigation,  justification  or  excuse  are  apparent 
in  the  testimony  of  the  government,  the  accused  is  entitled 
to  the  benefit  of  the  presumption  of  innocence,  which 
demands  that  his  guilt  shall  be  made  to  appear  beyond  a 
reasonable  doubt.  But  it  is  said  that,  if  these  circumstances 
do  not  so  appear,  he  must  establish  them  by  testimony  out- 
weighing that  of  the  government.  Now,  the  circumstances 
attending  an  act  give  character  to  it,  inasmuch  as  they 
evince  the  intention  of  the  actor  at  the  time  of  the  fact 
Section  2,  Criminal  Code.  Usually,  the  proof  of  the  killing 
will  disclose  the  circumstances  attending  it,  and  the  charac- 
ter of  the  crime  is  demonstrated  by  the  same  evidence  which 
establishes  it.  But  if  the  government  is  able  to  make  proof 
of  the  homicide,  without  more,  and  the  accused  is  therefore 
compelled  to  give  evidence  of  the  attending  circumstances, 
it  seems  to  me  that  he  ought  not  to  be  placed  under  greater 
hardship  or  subjected  to  a  more  rigorous  rule  than  would 
have  been  applied,  if  the  government  had  frankly  presented 
the  whole  case  to  the  jury. 

The  argument  in  the  TorJc  case,  9  Met  93,  which  is  diffi- 
cult to  answer  or  to  accept,  proceeds  no  further  than  the 
case  of  homicide,  without  further  proof  on  the  part  of  the 
government,  and  it  appears  to  me  that  there  are  unanswera- 
ble objections  to  the  doctrine  thus  limited.  It  often  hap- 
pens, as  in  this  case,  that  several  witnesses  of  a  criminal  act 
give  different  accounts  of  it  and  some  of  the  testimony  is 
more  favorable  to  the  accused  than  the  remainder. 

The  government   usually  selects  the  testimony  which 
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tends  most  strongly  to  conviction,  while  the  accused  relies 
npon  that  which  is  most  favorable  to  himself.  Shall  it  be 
said  that  in  such  case  the  testimony  for  the  defense  must 
outweigh  the  testimony  of  the  prosecution  ? 

The  testimony  of  the  accused  may  be  supplemented  by 
that  of  the  government,  or  it  may  be  sufficient  to  balance  the 
opposing  testimony  ;  but  if  it  is  sufficient  to  raise  a  reasona- 
ble doubt  of  the  guilt  of  the  defendant  in  the  minds  of  the 
jury,  the  presumption  of  innocence  will  operate  in  his  fa- 
vor. "However  the  rule  may  be  in  cases  where  the  defend- 
ant sets  up,  in  answer  to  a  criminal  charge,  some  separate, 
distinct  and  independent  fact  ox  series  of  facts,  not  immedi- 
ately connected  with,  and  growing  out  of,  the  transaction  on 
which  the  criminal  charge  is  founded,  there  can  be  no  doubt 
that,  in  a  case  like  the  present,  the  burden  of  proof  remains 
on  the  government  throughout  to  satisfy  the  jury  of  the 
guilt  of  the  defendant.  It  appears  by  the  evidence,  as  stated 
in  the  bill  of  exceptions,  that  the  justification  upon  which 
the  defendant  relied  was  disclosed  partly  By  the  testimony 
Introduced  by  the  government  and  in  part  by  evidence  of- 
fered by  the  defendant,  and  that  it  related  to  and  grew  out 
of  the  transaction  or  res  gesta,  which  constituted  the  alleged 
criminal  act."  McKee  v.  Com.,  1  Ben.  L.  C.C.  297,  and  note ; 
State  v.  McClure,  5  Nev.  132  ;  State  v.  Bartlett,  43  N.  H. 
224  ;  State  v.  Flye,  26  Me.  316. 

If  we  except  the  statute  in  its  common-law  relations  where 
the  presumption  of  malice  always  encountered  the  pre- 
sumption of  innocence  we  shall  not  be  able  to  approve  the 
charge  of  the  court  below.  Where  the  defense  is  based  upon 
the  facts  and  circumstances  growing  out  of  the  charge  itself, 
we  cannot  indulge  the  presumption  of  innocence  and,  at 
the  same  time,  require  the  accused  to  establish  those  facts 
and  circumstances  by  preponderance  of  testimony,  because 
less  evidence  may  be  sufficient  to  engender  a  reasonable 
doubt  of  guilt. 

In  a  case  of  less  consequence  we  should  hesitate  to  re- 
verse a  judgment  for  misdirection  to  the  jury  alone,  but  we 
cannot  assume  the  grave  responsibility  of  determining  the 
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correctness  of  the  verdict  upon  the  evidence  in  a  capital 
case.  The  judgment  is,  therefore,  reversed  and  the  cause 
remanded  with  directions  to  the  district  court  to  award  a 
new  trial. 

Reversed. 
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Pbactice — amending  record  after  judgment — upon  whom  to  Bene  mtiet. 
Where  an  order  allowing  a  bill  of  exceptions  to  be  filed  in  vacation  vis 
omitted  from  the  record,  notice  of  an  application  to  amend  the  record  in 
that  particular  may  be  served  upon  the  attorneys  who  appeared  for  the 
opposing  party  at  the  trial  of  the  cause. 

Amendment  of  record  at  a  subsequent  term.  Where  an  order  allowing  a  bill 
of  exceptions  to  be  filed  in  vacation  was  omitted  from  the  record  by  mis- 
take of  the  clerk,  the  court  may,  at  a  subsequent  term,  allow  the  record 
to  be  amended  by  Inserting  such  order  nunc  pro  tunc. 

Error  to  District  Court,  Arapahoe  County. 

Upon  motion  to  strike  the  bill  of  exceptions  from  the 
record. 

Messrs.  France  &  Rogers,  in  support  of  the  motion. 

Messrs.  Charles  &  Elbert,  contra. 

Belford,  J.  The  defendants  in  error  move  to  strike  from 
the  record  the  bill  of  exceptions,  and  rest  the  motion  on  two 
grounds. 

It  appears  that  at  the  June  term  of  the  district  court  the 
judgment  in  this  case  was  entered  up.  The  plaintiffs  in 
error  were  allowed  thirty  days  to  prepare  a  record  and  file 
bond,  and  sixty  days  to  settle  their  bill  of  exceptions.  By 
the  inadvertence  of  the  clerk  the  order  made  by  the  judge 
in  reference  to  filing  the  bill  of  exceptions  was  omitted  from 
the  record.  This  order  was  made  at  the  last  hour  of  the 
last  session  of  the  term,  and  the  omission  was  not  discov- 
ered until  some  weeks  after.  At  the  ensuing  term  of  the 
court  the  plaintiffs  in  error,  having  given  notice  to  the  at- 
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torneys  of  the  defendants,  made  their  application  to  the 
court  to  have  this  omission  supplied.  This  application  was 
founded  upon  affidavit  of  Doane' s  attorneys,  which  set  up 
the  facts  that  the  order  had  been  made  by  the  judge  and 
omitted  from  the  record  by  the  clerk.  The  judge,  acting  on 
Ms  own  recollection  of  what  had  occurred,  together  with 
what  appeared  from  the  affidavits,  allowed  the  omission  to 
be  supplied. 

It  is  claimed  by  defendant's  counsel  that  the  notice  above 
referred  to  was  insufficient  because  the  same  was  served  on 
the  attorneys  and  not  on  the  parties.  That  final  judgment 
having  been  entered  at  the  July  term,  their  connection 
with  the  case  by  operation  of  law  had  ceased,  and  that  the 
amendment  of  the  record  must  be  regarded  as  having  been 
made  without  notice,  and  therefore  not  valid  or  binding. 

We  find  ourselves  unable  to  sanction  this  claim.  It  is  a 
noticeable  fact  that  the  same  counsel  who  appeared  for  the 
defendants  below  appear  for  them  here.  There  seems  to  be 
no  breach  in  the  line  or  continuity  of  employment. 

While  it  is  generally  true  that  the  power  of  the  attorney, 
under  his  general  warrant,  expires  when  judgment  is  ren- 
dered, yet  it  is  equally  true  that  the  power  of  the  attorney 
will  be  retained  even  after  the  entry  of  final  judgment  on 
the  record,  and  beyond  the  purpose  of  merely  superintend- 
ing the  execution  of  the  same.  If  a  writ  of  error  be 
brought  against  his  client,  it  has  long  been  the  practice  to 
require  that  he  should  be  served  with  notice.  2  Sel.  Pr. 
365.  So  the  entering  of  final  judgment  by  the  defendant's 
attorney  maybeirregul"-.  What  objection  is  there  in  such 
case  to  serving  him  with  notice  of  a  motion  to  set  it  aside, 
and  to  call  upon  him  to  defend  and  make  it  good  f  It  is 
his  business  at  least  to  see  that  a  regular  judgment  in 
favor  of  his  client  should  be  perfected  and  sustained  when 
the  court  has  awarded  in  his  favor.  Having  conducted  the 
suit,  he  is  best  able  to  resist  all  attacks  upon  the  judgment. 
Indeed,  his  own  regularity  is  generally  drawn  in  question 
by  the  proceeding.  For  a  similar  reason  he  is  the  proper 
person  to  be  served  with  notice  when  the  judgment  or  any 
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other  proceeding  in  which  he  has  participated  is  sought  to 
be  set  aside  or  questioned  on  the  ground  of  merits,  as  is 
done  in  this  case.  We  think  that  the  case  of  Lusk  v.  Hast- 
ing*, 1  Hill,  656,  is  decisive  of  this  point ;  and  if  it  were 
not  we  would  still  be  induced  to  hold  that  the  duty  of  an 
attorney  does  not  cease  to  his  client  so  long  as  the  judg- 
ment obtained  by  him  is  menaced  by  farther  judicial 
action. 

It  is  next  objected  that  the  court  could  not,  at  a  subse- 
quent term,  amend  its  records. 

In  AlTiers  v.  Whitney,  1  Story,  310,  Mr.  Justice  Stobt 
says:  "It  is  plain  that  at  the  common  law  no  judgment 
was  amendable  after  the  term  at  which  it  was  entered ;  and 
amendments  could  be  made  in  the  process,  pleadings  and 
proceedings  only  while  the  cause  stood  in  paper,  and 
before  judgment.  The  authority  to  amend  then,  even  in 
England,  in  cases  of  this  sort,  is  dependent  upon,  and  lim- 
ited by,  statute.  Mr.  Tidd  has  laid  this  down  as  the  clear 
doctrine  of  the  courts  in  all  cases  of  ordinary  suits  in  Eng- 
lish courts  of  practice.  Judgments  and  records  are  there 
never  allowed  to  be  amended  except,  in  the  first  place,  where 
the  case  is  within  the  reach  of  some  statute,  or,  in  the  next 
place,  when  there  is  something  to  amend  by  ;  that  is,  when 
there  is  some  memorial,  paper  or  other  minute  of  the  trans- 
actions in  the  case  from  which  what  actually  took  place  in 
the  prior  proceedings  can  be  clearly  ascertained  and  known.'' 
Tidd,  713,  714. 

We  acknowledge  the  force  of  this  doctrine,  and  question 
the  right  of  allowing  a  judge  to  alter  a  judgment  after  the 
close  of  the  term,  when  there  is  nothing  to  amend  by ;  and 
he  assumes  to  do  it  on  the  ground  that  the  judgment,  as 
entered,  does  not  express  the  intention  of  his  mind  at  the 
time  it  was  entered.  To  tolerate  a  practice  of  this  kind 
might  give  a  license  to  the  judge  to  carry  the  records  of  his 
court,  and  the  ultimate  rights  of  parties,  about  the  country 
in  his  head.  Yet,  notwithstanding  what  has  been  said 
above,  the  doctrine  in  this  country,  in  reference  to  amend- 
ments of  records,  may  be  said  to  have  orystalized  into  the 
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following  legal  propositions,  namely :  That  any  error  or 
defect  in  a  record  which  occurs  through  the  act  or  omission 
of  the  clerk  of  the  court  in  entering,  or  failing  to  enter,  of 
record  its  judgments  or  proceedings,  and  is  not  an  error  in 
the  express  judgment  pronounced  by  the  court  in  the  exer- 
cise of  its  judicial  discretion,  is  a  mere  clerical  error  and 
amendable,  no  matter  in  how  important  a  part  of  the  record 
it  may  be ;  and  when  the  error  or  defect  is  in  respect  to  the 
entry  of  some  judgment,  order,  decree  or  proceeding  to 
which  one  of  the  parties  in  the  cause  was  of  right  entitled, 
as  a  matter  of  course,  according  to  law  and  established 
practice  of  the  court,  it  will  sometimes  be  presumed  to 
have  occurred  through  the  misprison  of  the  clerk,  and  will 
always  be  amendable  if,  from  other  parts  of  the  record,  or 
from  other  convincing  and  satisfactory  proofs,  it  can  be 
clearly  ascertained  what  judgment,  order  or  decree  the  party 
was  entitled  to  ;  nor  is  it  necessary,  so  far  as  clerical  errors 
go,  that  the  amendment  should  be  made  during  the  term  at 
which  judgment  is  rendered.  In  the  case  of  Shaw  v.  Berth- 
ard  it  was  held,  that,  when  an  entry  of  default  was  not 
made,  it  is  amendable  in  the  court  below,  and,  on  appeal,  the 
amendment  will  be  presumed  to  have  been  made.  10  Ind. 
227.  So  in  Burrow  v.  Blair  ^  12  Ind.  371,  a  clerical  error, 
whereby  a  judgment  for  foreclosure  and  the  order  of  sale, 
and  the  execution  covered  land  at  the  time  not  included  in 
the  mortgage,  was  allowed  to  be  amended. 

In  the  case  of  IAmericJc  petitioners^  18  Mann.  R.,  the 
court  say :  "  When  a  defect  in  a  record  is  occasioned  by  an 
omission  of  the  court  to  render  the  proper  judgment,  or  to 
come  to  a  conclusion  upon  the  whole  matter  embraced  in 
the  cause,  such  defect,  arising  out  of  an  incorrect  or  a 
want  of  judicial  action,  cannot  be  amended  after  the  term 
has  closed  and  the  cause  is  no  longer  sub  Judice.  But,  if 
the  court  have  performed  its  whole  duty  correctly,  and  the 
recording  officer  has  erred  in  making  up  a  proper  or  full 
record,  the  court  may,  in  its  discretion,  cause  the  record  at 
any  time  to  be  amended  or  corrected  so  as  to  have  it  de- 
clare the  whole  truth.  Each  court  must  necessarily  be  the 
Vol.  I.— 58 
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judge  of  what  it  has  decided  and  adjudged ;  and,  when  it 
orders  an  amendment  of  the  record,  the  presumption  of 
other  courts  must  necessarily  be  that  it  does  not  undertake 
to  order  its  clerk  to  record  what  it  never  had  decided." 

In  the  case  of  Blicer  v.  The  Bank  of  Pittsburgh,  16 
How.  579,  it  was  objected  that  the  judgment  was  not  en- 
tered upon  the  minutes  kept  by  the  clerk.  The  court 
say:  "But  the  court  had  the  power  to  make  the  amend- 
ment, which  they  did  make,  and  which  removed  the  objec- 
tion, by  entering  the  judgment  nunc  pro  tunc.  This  was  a 
duty  discharged  by  the  court  in  the  exercise  of  a  discretion 
which  no  court  can  revise." 

In  the  case  of  Latshaw  v.  Steinman,  11  Serg.  &  Rawle, 
356,  it  was  held  that  the  court  below  might,  in  their  discre- 
tion, amend  a  judgment  by  default,  and  that  the  appellate 
court  would  not  inquire  whether  they  had  exercised  their 
discretionary  power  judiciously." 

In  the  case  of  SticJcdale  v.  Johnson,  14  Iowa,  179,  a 
motion  was  made  in  December,  1861,  to  strike  the  bill  of 
exceptions  from  the  record.  The  motion  was  sustained  be- 
cause it  appeared  affirmatively  that  the  same  had  been 
signed  and  filed  in  vacation,  without  the  consent  of  the 
appellee.  At  the  April  term  of  the  district  court,  A.  D.  1862, 
the  appellant  moved  the  court  to  supply  an  omission  in  trie 
final  record  of  said  cause,  so  that  it  might  be  made  to  con- 
form to  the  order  of  the  court,  made  at  the  September  term, 
1861,  in  this,  to  wit :  "That  by  consent  of  parties  the  bill 
of  exceptions  was  ordered  to  be  prepared  and  signed  in  vaca- 
tion." This  motion  was  supported  by  affidavits;  counter 
affidavits  were  filed  by  the  attorneys  on  the  other  side,  deny- 
ing, in  very  positive  terms,  that  they  ever  assented  to  any 
such  arrangement,  referring  to  some  circumstances  in  confir- 
mation of  their  statement.  The  motion  was  overruled  and 
an  appeal  taken. 

The  supreme  court  say :  "  The  facts  about  which  there  is 
conflicting  evidence  transpired  before,  and  in  the  presence 
of,  the  judge  below.  He  is  supposed  to  have  some  knowl- 
edge and  recollection  of  the  facts  himself.    They  relate  to  a 
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supposed  omission  in  his  records,  which  are  exclusively 
under  his  own  control  and  keeping.  It  would  be  manifestly 
improper,  under  the  circumstances  and  the  showing  made, 
for  us  to  overrule  his  decision.' ' 

Here  the  court  treats  the  subject  as  a  matter  of  discretion 
resting  with  the  court  below,  and  not  to  be  interfered  with 
by  the  appellate  tribunal. 

In  Hudgkins  v.  Kempy  18  How.  530,  it  appears  that 
Taney,  C.  J.,  in  vacation,  ordered  the  clerk  to  enter  up  an 
appeal  as  of  the  term.  An  appeal  had  been  prayed  and 
allowed,  but  the  clerk  had  failed  to  enter  the  order.  When 
it  came  to  the  supreme  court  for  review  it  was  not  regarded 
as  error. 

The  case  of  Malbeson  Adams  v.  Qranffs  admr.,  2  How. 
279,  is  a  strong  case.  There  the  declaration  was  in  two 
counts,  one  as  administrator,  and  one  in  the  plaintiff's  own 
right — general  verdict  and  judgment  arrested,  but  no  venire 
de  novo  awarded,  or  judgment  non  obstante  veredicto.  At 
the  second  term,  subsequent,  and  one  year  afterward,  a 
motion  was  made  to  vacate  the  order  arresting  the  judgment. 
It  was  sustained.  And  on  affidavits  showing  what  evi- 
dence had  been  given  on  the  trial,  the  verdict  was  amended 
so  as  to  apply  it  to  the  first  count.  Judgment  was  given  on 
the  first  count,  and  a  nolle  prosequi  entered  as  to  the  other. 
ITeld,  on  error,  that  there  is  no  time  absolutely  fixed  within 
which  such  an  amendment  as  the  one  in  question  must  be 
made ;  all  that  is  required  is  that  it  should  be  within  reason- 
able time,  and  when  no  such  change  of  circumstances  shall 
have  intervened  as  may  render  it  inconvenient  or  inexpedient. 

That  such  an  amendment,  though  usually  made  by  refer- 
ence to  the  judge's  notes,  may  be  had  upon  any  other  evi- 
dence equally  clear  and  satisfactory  (see  the  cases  there  cited). 

Many  other  authorities  might  be  cited,  showing  that 
amendments  of  this  character  are  matters  of  discretion,  but 
we  deem  it  unnecessary.  We  see  no  error  in  the  action  of 
the  court  below.  The  motion  to  strike  the  bill  of  exceptions 
from  the  record  must  be  overruled. 

Motion  denied. 
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Dower  —  right  of — not  known.  In  this  territory  a  wife  has  no  dower  in  the 
real  estate  of  her  husband.    1  Bess.  363. 

Married  women  — power  to  contract.  By  the  act  of  1861,  to  protect  the  rights 
of  married  women  (1  Sees.  152),  a  wife  may  make  contracts  respecting  her 
separate  business  and  estate ;  beyond  these  limits  her  contracts  are 
governed  by  the  common  law  and  are  therefore  void.  She  cannot  warrant 
her  husband's  title  to  realty,  or  covenant  for  his  act  or  default  in  any 
respect  whatever. 

Power  of  attorney  to  convey  husband? $  lands  executed  by  wife.  Therefore, 
where  husband  and  wife  joined  in  a  power  of  attorney,  the  attorney  could 
do  no  act  under  the  power  which  should  in  any  way  charge  the  wife's 
estate  or  bind  her  or  those  in  privity  with  her. 

Deed  bt  husband,  without  wife,  under  power  from  both,  A  deed  conveying 
the  husband's  land,  executed  in  the  name  of  the  husband  only,  by  an 
attorney  in  fact,  under  a  power  proceeding  from  the  husband  and  wife,  is 
as  effectual  as  if  the  wife  had  joined  therein. 

Power  of  attorney  —  conditions  imposed  on  attorney.  In  an  authority  to 
convey  lands,  the  principal  may  impose  frivolous  and  impertinent  condi- 
tions upon  his  attorney,  and,  if  the  conditions  are  merely  indifferent,  and 
not  malum  prohibitum  or  malum  in  se,  his  will  shall  be  observed. 

Power  of  attorney  —  condition  against  public  jkflicy.  It  is  against  public 
policy  that  land  records  should  be  incumbered  by  invalid  conveyances 
purporting  to  be  executed  by  persons  incapable  in  law,  and  so  holding  out 
empty  promises. 

A  power  of  attorney,  executed  by  husband  and  wife,  which  confers  authority 
to  convey  lands  of  the  husband,  in  so  far  as  it  requires  that  the  convey- 
ance shall  be  made  in  the  name  of  the  wife,  imposes  a  condition  which 
the  law  will  not  suffer  the  attorney  to  perform. 

Power  of  attorney  —  illegal  or  void  condition.  An  illegal  or  void  condition 
inserted  in  a  warrant  of  attorney  may  be  disregarded  by  the  attorney. 

Power  from  husband  and  wife  to  sell  husband s  estate  —  how  executed.  A 
power  proceeding  from  husband  and  wife,  as  to  the  estate  of  the  husband, 
is  well  executed  in  his  name  alone. 

Deed  valid  without  acknowledgment.  A  conveyance  is  valid  between  the  par- 
ties thereto  and  those  having  notice  thereof  though  not  acknowledged. 

In  ejectment  by  a  grantor  against  one  who  claims  title  under  his  grantee,  if 
the  execution  of  the  deed  is  admitted,  no  question  can  be  raised  respect- 
ing the  certificate  of  acknowledgment. 

Deed  —  what  is  sufficient  signing  by  attorney  in  fact.  Where  the  christian 
name  of  an  attorney  in  fact  is  inserted  in  the  power  of  attorney  and  in 
the  deed,  a  signature  to  the  deed,  in  which  the  initial  letter  of  Buch 
tian  name  is  used,  is  sufficient. 
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s  Error  to  District  Court,  Arapahoe  County. 

The  action  was  ejectment,  and  the  cause  was  heard  upon 
an  agreed  statement  of  facts,  as  follows :  1st.  That  the  lots 
mentioned  in  the  declaration  in  this  suit  are  within,  and  a 
part  of,  the  land  entered  by  James  Hall,  probate  judge,  etc., 
tinder  an  act  of  congress,  entitled  "An  act  for  the  relief  of 
the  citizens  of  Denver,  in  the  territory  of  Colorado,"  ap- 
proved May  28,  1864.  2d.  That  said  land  so  entered  was 
duly  patented  by  the  United  States  to  the  said  James  Hall, 
probate  judge,  etc.,  by  letters  patent,  bearing  date  July  1, 
A.  D.  1868.  3d.  That,  on  the  11th  day  of  August,  A.  D. 
1865,  the  said  James  Hall,  probate  judge,  etc.,  duly  con- 
veyed the  said  lots  to  the  plaintiff,  Ben  Holladay.  4th. 
That  the  defendant,  Anthony  Dailey,  was  in  the  possession 
of  the  said  lots  at  the  time  of  the  commencement  of  this 
suit.  5th.  That,  on  the  27th  day  of  September,  A.  D.  1866, 
Bela  M.  Hughes,  acting  as  attorney  in  fact,  for  and  in  the 
name  of  the  plaintiff,  Ben  Holladay,  made,  executed  and 
delivered  a  conveyance  of  said  lots  (with  others)  to  Richard 
E.  Whiteitt,  for  a  valuable  consideration  paid  to  said 
Hughes.  6th.  That,  in  the  execution  of  such  last-named 
conveyance  as  attorney  in  fact  for  the  plaintiff,  the  said 
Bela  M.  Hughes  acted  under  and  by  virtue  of  a  certain  let- 
ter or  power  of  attorney  from  Ben  Holladay  and  N.  A. 
Holladay,  his  wife,  of  the  date  of  February  13,  1866.  7th. 
That,  under  and  through  said  last-mentioned  deed,  the 
defendant,  or  those  under  whom  he  claimed  to  hold  said 
lots,  derive  title  thereto.  8th.  That  the  genuineness  of  the 
signatures  to  the  said  power  of  attorney,  and  the  said  last- 
mentioned  deed,  as  well  as  the  signing  of  the  same  respect- 
ively, is  hereby  admitted.  9th.  That  the  only  question  in 
dispute  between  the  parties  hereto  is,  the  legal  sufficiency 
of  the  said  power  of  attorney  from  Ben  Holladay  and  wife 
to  Bela  M.  Hughes,  and  the  deed  thereunder,  made  from 
Holladay  by  Hughes,  his  attorney  in  fact,  to  Richard  E. 
Whitsitt,  to  pass  the  legal  title  of  the  said  plaintiff,  Holla- 
day, in  and  to  said  lots,  to  the  said  Whitsitt.    10th.  That 
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the  exhibits  hereto  annexed,  marked  "A"  and  "B" 
respectively,  are  copies  of  the  power  of  attorney  and  of 
the  deed  last  above  referred  to,  together  with  the  certificate 
of  acknowledgment  thereunto  attached,  and  said  copies 
shall  stand  in  this  stipulation  for  the  original  11th.  The 
matter  in  controversy  in  suit  is  submitted  to  the  court,  with- 
out the  intervention  of  the  jury,  either  party  having  the 
privilege  of  submitting  such  a  statement  of  points  and  brief 
of  authorities  as  he  sees  fit,  first  furnishing  the  opposite 
party  with  a  copy  thereof.  12th.  If  the  court  be  of  the 
opinion  that  the  deed  and  power  of  attorney  herewith 
exhibited  are  sufficient  to  convey  the  legal  title  of  Holladay 
to  said  lots  to  Whitsitt,  then  judgment  is  to  be  given  for  the 
defendant ;  if  the  court  be  of  the  opinion  they  are  insufficient 
to  convey  said  title,  then  judgment  is  to  be  given  for  the 
plaintiff. 

The  substantial  parts  of  the  power  of  attorney  referred  to 
are  as  follows : 

"  Know  all  men  by  these  presents  that  we,  Ben  Holladay 
and  N.  A.  Holladay,  his  wife,  of  the  State  of  New  York, 
for  and  in  consideration  of  the  sum  of  one  dollar  to  us  in 
hand  paid,  as  well  as  other  considerations  us  thereunto 
moving,  have  this  day  constituted  and  appointed  Bela 
M.  Hughes,  of  the  State  of  Kansas,  our  true  and  lawful 
agent  and  attorney  in  fact  for  us,  and  in  our  names  to  sell 
and  convey  to  any  purchaser  or  purchasers  for  such  price 
or  prices  as  to  him  may  seem  best,  all  or  any  lots  of  ground 
in  Denver  city,  Colorado,  in  the  county  of  Arapahoe,  in 
said  territory,  the  title  to  which  is  now  vested  in  said  Ben. 
Holladay,  *  *  *  and  the  said  Ben  Holladay  and 
N.  A.  Holladay,  his  wife,  do  hereby  authorize  said  Hughes 
to  proceed  to  sell  said  property  on  such  terms  as  he  may 
consider  best  for  their  interest ;  this  power  to  sell  said  prop- 
erty and  real  estate,  or  any  part  of  it,  to  continue  until  the 
whole  of  the  said  property  or  real  estate  is  sold  by  their  said 
attorney  and  agent,  and  shall  extend  also  folly  to  all  out 
lots  of  parcels  of  ground  in  and  around  the  said  Denver  city, 
and  it  is  provided  that,  in  case  of  the  death  of  either  of  the 
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said  parties  making  this  power  of  attorney,  no  farther 
power  shall  be  necessary  to  onr  said  attorney  in  fact 
and  agent,  to  enable  him  to  complete  conveyances  for 
property  then  sold,  or  to  proceed  to  sell  the  same  or  any 
part  thereof  thereafter,  but  he  shall  proceed,  notwithstand- 
ing, to  sell  and  convey  said  property  until  the  same  is 
all  disposed  of  by  Mm,  *  *  *  hereby  ratifying  and  con- 
firming all  that  the  said  Hughes  may  do  and  perform  in  the 
premises  under  this  power  of  attorney  to  him  given." 

The  first  clause  of  the  deed  to  Whitsitt  was  as  follows : 
This  indenture,  made  this  27th  day  of  September,  in  the 
year  of  our  Lord,  eighteen  hundred  and  sixty-six,  between 
Ben  Holladay,  of  the  city  and  State  of  New  York,  by  Bela 
M.  Hughes,  his  duly  authorized  attorney  in  fact,  party  of 
the  first  part,  and  Richard  E.  Whitsitt,  of  the  city  of 
Denver,  party  of  the  second  part,  witnesseth,  etc.,  etc.  The 
deed  was  signed,  "Ben  Holladay,  by  his  attorney  in  fact, 
B.  M.  Hughes."  The  certificate  of  acknowledgment 
attached  to  the  deed  was  as  follows:  "On  this  twenty- 
ninth  day  of  September,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  sixty-six,  before  me,  a  notary 
public,  in  and  for  the  county  aforesaid,  personally  came 
Ben  Holladay,  by  Bela  M.  Hughes,  his  attorney  in  fact, 
personally  known  to  me  to  be  the  same  person  described  in 
and  who  executed  the  within  conveyance,  and  acknowledged 
that  he  freely  and  voluntarily  executed  the  same  as  the 
attorney  of  Ben  Holladay,  and  as  the  free  and  voluntary 
act  and  deed  of  the  said  Ben  Holladay  therein  described." 

The  objections  to  the  deed  from  Holladay  to  Whitsitt 
were  as  follows : 

First.  The  attorney  in  fact  deviated  from  his  warrant  of 
authority  in  making  the  deed  in  controversy  ;  and,  thereby, 
made  a  deed  that  was  entirely  unauthorized. 

Second.  Said  deed  was  not  acknowledged  in  accordance 
with  the  laws  then  in  force  in  Colorado. 

Third.  Said  deed  was  not  subscribed  by  the  attorney  in 
fact,  as  the  laws  of  Colorado  then  required. 

The  district  court  gave  judgment  for  defendant. 


464  Holladay  t>.  Dailey.  [Feb.  T., 

Hallett,  C.  J.,  took  no  part  in  the  decision. 

Mr.  Alfred  S a  yre,  for  plaintiff  in  error. 

Mr.  B.  M.  Hughes  and  Messrs.  Charles  &  Elbert,  for 
defendant  in  error. 

Wells,  J.  I  will  consider  first  the  question,  whether  the 
letter  of  attorney  under  which  Hughes  acted,  or  assumed  to 
act,  on  the  conveyance  to  Whitsitt,  imposed  as  one  of  the 
conditions  to  the  exercise  of  his  authority,  that  the  convey- 
ances made  in  pursuance  thereof  should  be  in  the  names  of 
Holladay  ani  his  wife. 

This  is  purely  a  question  of  interpretation,  and  the  intent 
of  the  instrument  is  to  be  derived  solely  from  the  words 
used  therein,  read  in  the  light  which  the  situation  of  the 
parties,  so  far  as  this  appears,  affords. 

It  is  perfectly  clear,  as  we  think,  that,  if  the  attorney  had 
united  Mrs.  Holladay  with  her  husband,  as  grantor,  on  the 
conveyance  which  he  assumed  to  execute,  it  could  have 
effected  no  purpose,  for,  though  the  wife  united  in  the  letter 
of  attorney,  she  had  no  dower  in  the  lands,  as  it  would 
seem  was  supposed ;  it  has  not  been  shown  that  she  had 
any  other  estate  vested  or  contingent  upon  which  her  con- 
veyance could  operate,  and  we  will  not  presume  such  estate 
in  the  absence  of  proof  thereof;  neither  could  she  have 
bound  herself  by  any  covenant  in  the  conveyance,  for,  under 
the  statute,  as  it  then  stood,  the  power  of  the  wife  to  con- 
tract extended  only  to  the  sale  and  conveyance  of  her  sep- 
arate estate,  real  and  personal,  and  to  the  carrying  on  and 
contracting  about  any  trade  or  business  conducted  upon  her 
separate  account.  Acts  1861,  p.  152,  §§  2,  3,  10.  All  the 
contracts  of  a  feme  covert  beyond  these  limits  were  still,  as 
they  were  at  common  law,  absolutely  void.  The  statute  did 
not  authorize  the  wife  to  warrant  her  husband's  title  to 
realty  or  to  covenant  for  his  act  or  default  in  any  respect 
whatever ;  and,  in  this  case,  the  wife  having  no  estate  in  the 
realty,  which  she  could  convey,  and  having  no  power  to 
engage  in  regard  to  her  husband's  estate,  it  is  clear  that 
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she  could  not  authorize  another  to  so  convey  or  engage  for 
her,  and  the  letter  of  attorney  was,  therefore,  as  to  her, 
absolutely  void.  It  was  as  if  her  name  had  not  been  in 
Berted  in  it,  or  subscribed  to  it,  the  attorney  could  do  no  act 
thereunder  which  should  in  any  way  charge  her  estate,  or 
bind  her,  or  those  in  privity  with  her. 

The  conveyance  which  the  attorney  did  make  was  quite 
as  effectual  to  this,  as  if  her  name  had  been  inserted  therein, 
and  by  him,  or  by  herself,  indeed,  subscribed  thereto. 

Nevertheless,  if  the  husband,  by  the  letter  of  attorney, 
has  required  that  all  conveyances  thereunder  shall  be 
in  the  joint  names  of  himself  and  the  wife,  then,  howsoever 
empty  and  profitless  the  form,  the  attorney  was  not  on  this 
account  merely'  at  liberty  to  disregard  it.  The  principal, 
in  an  authority  to  convey  lands,  may,  I  suppose,  lawfully 
require  that  the  conveyance  shall  be  upon  parchment  or 
attested  by  certain  witnesses,  or  shall  be  by  deed  indented, 
and  not  otherwise,  or  he  may  impose  any  other  frivolous 
and  impertinent  condition  which  caprice  may  suggest ;  and 
the  mere  vanity  and  ineptitude  of  the  condition  will  not 
avoid  it ;  for,  though  the  law  requires  it  not,  yet  the  owner 
of  the  lands  may  ;  and  if  the  condition  be  merely  indiffer- 
ent, and  not  either  malum  proMbitv/m  nor  malum  in  se,  his 
will  shall  be  observed. 

But  here,  as  I  think,  the  condition  which  it  is  said  was 
imposed  upon  the  exercise  of  the  agent's  authority  was  not 
only  vain,  but  illegal ;  for  it  is  manifestly  against  public 
policy,  that  our  land  records  should  be  incumbered  by 
invalid  conveyances,  purporting  to  be  executed  by  persons 
incapable  in  law,  and  so  holding  out  empty  promises.  If 
such  conveyances  be  tolerated  —  if  one  may  do  by  another 
what  he  may  not  do  in  his  own  person  —  if  the  husband  may, 
by  way  of  condition  or  in  any  other  way,  authorize  the  attor- 
ney whom  he  alone  has  constituted  to  subscribe  the  wife's 
name  to  a  deed  by  which  she  cannot  be  bound,  inserting 
therein  covenants  and  recitals  which  assume  or  purport  to 
be  hers,  it  may  probably  happen  that  ignorant  and  incau- 

tiouspersons  will  be  led  to  purchase  the  estate  on  the  faith 
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of  the  wife's  supposed  ability  and  liability  to  respond  in 
damages  in  case  of  the  failure  of  title,  or  on  the  faith  of  Borne 
imagined  estoppel.  If  one  may,  in  this  manner,  assume  to 
have  authorized  his  wife's  name  to  be  subscribed  to  a  convey- 
ance or  covenant,  I  do  not  see  why  he  may  not  exercise  the 
same  liberty  with  that  of  his  neighbor.  Certainly,  the  recog- 
nition of  such  a  power  or  right  will  serve  no  good  purpose, 
and  it  may  breed  uncertainty  in  titles  and  unprofitable  liti- 
gation. 

I  am  therefore  of  opinion  that  the  construction  for  which. 
the  counsel  for  plaintiff  in  error  has  so  ingeniously  con- 
tended will  render  the  letter  of  attorney  nugatory,  for,  by 
this  construction,  it  imposes  a  condition  precedent,  which 
the  law  will  not  suffer  the  attorney  to  perform,  and  it  is  said 
that  if  one  grant  an  estate  upon  condition  precedent  which 
it  is  unlawful  to  perform,  here,  both  the  estate  and  the 
condition  are  void,  for  an  estate  can  neither  commence  nor 
increase  upon  an  unlawful  condition  (Shepherd's  Touch- 
stone, 132),  and  so  I  conceive  is  the  law  where  a  power  is 
sought  to  be  created  upon  like  condition.  Though,  possi- 
bly, it  may  better  be  likened  to  a  bond  with  condition  repug- 
nant to  mere  positive  law,  in  which  case  it  is  said  the  condi- 
tion only  is  void,  and  the  bond  shall  stand  single  (2  BL 
Com.  300),  but  I  think  not. 

Therefore,  to  effectuate  the  manifest  purpose  of  the  prin- 
cipal—  namely,  to  convert  these  lands,  which  were  at  a 
distance  from  his  place  of  residence,  and  so  beyond  his  per- 
sonal supervision  and  control,  into  money  —  and  in  order 
that  the  letter  of  attorney  may  not  utterly  fail  of  effect,  I 
think  we  are  authorized  to  read  it  as  if  the  name  of  the 
wife  were  not  contained  therein  (as  in  effect  it  is  not)  and  as 
if  the  authority  had  been  in  terms  "  for  me  and  in  my  name 
to  convey,"  etc. 

And  this,  though  it  may  seem  to  do  violence  to  the  text 
of  the  instrument,  is  warranted  by  authority ;  for  it  is  said 
that:  "If  divers  join  in  a  deed  and  some  are  able,  and 
some  are  not  able,  this  shall  be  said  to  be  his  deed  alone 
that  is  able ' '  (Shepherd' s  Touchstone,  81),  that  is  to  say,  the 


1872.]  Mubphy  v.  Cunningham.  487 

words  of  grant,  confirmation  and  the  like,  which  are  written 
in  the  plural  shall  be  read  in  the  singular,  for  if  taken  in 
the  plural,  there  are  none  to  whom  they  can  be  ascribed. 

As  to  the  other  questions  which  have  been  argued,  we 
think  that  the  conveyance  of  the  attorney,  under  which  the 
defendant  derives  title,  was  well  enough  executed,  and  that 
whether  it  was  acknowledged  in  conformity  with  the  statute 
or  not  is  a  matter  of  indifference,  for  the  acknowledgment 
is  but  a  means  of  proving  the  execution  and  authenticating 
the  record,  when  the  instrument  shall  be  thereafter  re- 
corded; and  the  statute  which  requires  it  being  in  the 
affirmative,  and  without  any  negative  implication  to  ex- 
clude the  common  law,  the  conveyance  will  be  valid,  as  be- 
tween the  parties  thereto  and  those  having  notice  thereof, 
even  though  not  acknowledged  at  all. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Affirmed. 
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Mubphy  v.  Cunningham. 

Practice  —  biU  of  exception*,  when  it  should  be  signed.  A  bill  of  exceptions 
mast  be  signed  daring  the  term  at  which  the  judgment  or  opinion 
excepted  to  is  given,  unless  a  day  in  vacation  is  allowed  thezef  or  by  order 
of  the  court. 

Practice  —  objection  waived  by  joining  in  error.    But  if  a  defendant  join  in 
error,  he  thereby  waives  the  objection  that  the  bill  of  exceptions  was  hied 
in  vacation  without  an  order  of  court,  and  all  matters  appearing  in  the       12«     8 
transcript,  which  are  esteemed  in  law  to  form  part  of  the  record,  will  be 
considered  by  the  court. 

New  trial — presumption  in  fa/cor  of  finding.  Where  an  issue  of  fact  is 
submitted  to  the  judge  at  nisiprius,  he  performs  the  functions  of  both 
court  and  jury,  and  the  same  presumption  must  be  indulged  to  sustain  hi* 
finding  as  would  be  made  in  favor  of  the  verdict  of  a  jury. 

New  trial  —  sufficiency  of  evidence  to  support  verdict.  Where  the  evidence 
is  conflicting,  and  the  question  is  upon  the  credibility  of  the  witnesses,  a 
new  trial  will  not  be  granted. 

Costs  on  appeal  prom 'justice  of  the  peace — power  to  apportion  disore-    , 
tionary.    The  power  conferred  by  section  16,  chapter  10,  Revised  Statutes,  / 
156,  to  apportion  costs  on  appeal  from  justice  of  the  peace,  is  to  be  exer-/ 
cised  in  the  discretion  of  the  district  court,  and  error  cannot  be  assigney 
upon  the  ruling  of  the  district  court  in  relation  thereto.  / 


A 
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Appeal  from  District  Court !,  Jefferson  County . 

The  action  was  brought  before  a  justice/)f  the  peace,  and 
thence  appealed  to  the  district  court.  At  the  trial  in  the 
district  court,  the  plaintiff  testified :  That  in  the  month  of 
December,  1870,  he  worked  for  the  defendant  five  and  one- 
half  days  in  a  drift,  at  taking  out  coal,  and  that  the  same  was 
worth  four  dollars  per  day ;  that,  before  commencing  said 
work,  he  agreed  with  defendant  to  take  out  and  deliver,  at  the 
mouth  of  said  drift,  the  coal,  and  was  to  have  two  dollars  per 
ton  for  what  he  took  out  and  so  delivered ;  that  he  did  not 
know  how  much  coal  he  did  take  out,  but  took  out  several 
loads ;  that  he  bought  of  the  defendant  two  pick-eyes,  worth 
seventy-five  cents  each,  and  a  piece  of  steel  of  about  eight 
pounds  weight,  and  had  the  use  of  defendants '  mule  three 
days,  at  one  dollar  per  day,  in  taking  out  coal,  and  had  not 
paid  defendant  for  same  or  either,  and  defendant  was  enti- 
tled to  credit  for  same ;  that  he  did  not  know  what  the  steel 
was  worth  ;  that  he  worked  for  defendant  ten  and  one-half 
days  at  quarrying  and  removing  rock,  which  work  was 
worth  per  day  three  and  one-half  dollars  ;  that  before  be- 
ginjiing  said  rock  work,  he  agreed  with  defendant  to  make 
an  excavation  in  a  bank,  thirty-three  feet  in  length,  three 
feet  in  width,  and,  on  an  average,  about  eleven  feet  high,  the 
same  being  almost  nothing  in  height  where  he  was  to  com- 
mence digging  in  the  bank,  and  about  twenty  feet  at  the 
back  part  of  said  excavation ;  that  he  agreed  to  make  said 
excavation  for  the  sum  of  fifty  dollars,  to  commence  work 
thereon  immediately ;  no  time  agreed  for  the  payment  there- 
for ;  that  he  worked  at  said  excavation  ten  and  a  half  days ; 
that  the  charge  made  in  his  account  on  file  for  ten  and  a  half 
days'  work  was  for  work  done  at  said  excavation  ;  that  he 
commenced  and  did  said  work  immediately  after  making 
said  contract,  which  was  in  November,  A.  D.  1870 ;  that  wit- 
ness considered  that  he  had  completed  the  said  excavation 
according  to  contract ;  that  he  measured  the  said  excavation 
by  stepping  off  lengthwise,  and  the  width  thereof  by  a  scra- 
per, which  scraper  he  measured  with  his  hands ;  that,  while 
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plaintiff  was  still  engaged  at  the  work  on  said  excavation, 
the  defendant  appeared  and  claimed  that  it  was  not  yet  com- 
pleted, according  to  the  contract,  and  desired  the  plaintiff 
to  do  certain  things  in  order  to  the  completion  of  the  same, 
which  the  plaintiff  refused  to  do  and  therefore  quit  work  on 
said  excavation. 

Michael  Hollorum  testified  :  That  he  worked  upon  said 
excavation  for  the  plaintiff,  and  helped  measure  the  same 
by  stepping  the  length  thereof,  and  by  measuring  the  width 
thereof  with  a  scraper,  previously  measured  with  his 
hands,  and  the  same  measured  about  thirty-three  feet  in 
length,  and  about  three  feet  in  width. 

The  defendant  testified :  That  the  plaintiff  had  agreed  to 
take  out  what  coal  he  took  from  drift  for  two  dollars  per 
ton ;  that  the  plaintiff  took  out  in  all  only  two  tons  of  coal 
and  no  more ;  that  plaintiff  had  the  use  of  defendant's  mule 
in  taking  out  said  coal  three  days,  worth  one  dollar  per  day 
for  the  use  of  said  mule,  the  plaintiff,  by  agreement,  was 
to  allow  the  defendant;  that  defendant  let  plaintiff 
have  two  pick-eyes,  for  which,  by  agreement,  the  plaintiff 
was  to  allow  defendant  one  dollar  and  fifty  cents  ;#that 
plaintiff  got  a  piece  of  steel  of  defendant  worth  two  and  a 
half  or  three  dollars,  for  which  plaintiff  was  to  allow  de- 
fendant what  the  said  steel  was  worth  ;  that  defendant  had 
never  at  any  time  employed  the  plaintiff  to  work  for  him 
by  the  day,  and  the  plaintiff  had  never  worked  by  the  day 
for  him  at  any  kind  of  work  ;  that  the  work  done  by 
plaintiff  at  quarrying  and  removing  rock,  was  performed 
under  contract ;  that  the  contract  was  as  made  by  plaintiff 
and  defendant ;  that  the  plaintiff  was  to  make  for  the  sum 
of  fifty  dollars,  to  be  paid  when  the  work  was  completed,  a 
certain  excavation,  thirty-three  feet  long,  two  and  a  half  feet 
wide,  and,  ont  he  average,  eleven  feet  high  ;  that  the  exca- 
vation was  to  be  made  into  a  bank,  and  the  way  they  came 
to  call  it  eleven  feet  high,  was,  that  they  first  measured  the 
bank  to  ascertain  the  quantity  of  dirt  and  r6ck  to  be  moved, 
and  the  same  being  about  nothing  in  height  when  it  begun,  / 

And  about  twenty  feet  high  at  the  back  part,  they  called  it 
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eleven  feet  high  on  an  average ;  that  the  plaintiff  did  not 
complete  said  work  according  to  contract,  and  that  it  had 
afterward  cost  defendant  thirty-seven  and  one-half  dollars 
in  cash  for  hired  help  to  finish  said  excavation,  as  the 
plaintiff  had  agreed  to  make  it ;  that  the  plaintiff  did  not 
do  more  than  one-half  the  work  necessary  to  complete  said 
excavation,  and  voluntarily  abandoned  the  same  without 
finishing  it. 

John  Armor  testified :  That  plaintiff  told  him  he  was  to 
have  $60  for  making  the  excavation  ;  plaintiff  also  told 
him  that  the  excavation  was  to  be  three  feet  wide  and  thirty- 
three  feet  long,  and  that  the  same  would  average  about 
eleven  feet  high  ;  witness  saw  the  excavation  after  it  had 
been  abandoned  by  plaintiff,  and  that  fully  one-half  or 
more  of  the  work  necessary  to  be  done  to  complete  the 
excavation  according  to  contract,  as  witness  learned  from 
plaintiff,  was  left  undone. 

The  court  gave  judgment  for  the  plaintiff  and  against  the 
defendant  for  $35  damages,  and  for  costs  of  suit 

The  plaintiff  had  judgment  before  the  justice  of  the  peace 
for  $42  damages,  and  for  costs,  and  it  was  assigned  for  error 
in  this  court  that  the  district  court  erred  in  rendering  judg- 
ment against  appellant  for  all  of  the  costs  of  the  suit.  It 
was  also  assigned  for  error  that  the  finding  of  the  district 
court  was  against  the  evidence. 

Mr.  A.  H.  De  France,  for  appellant. 

Mr.  George  W.  Purkins,  for  appellee. 

Wells,  J.  By  the  record  which  has  been  certified  to  us 
in  this  case,  it  appears  that  the  bill  of  exceptions  taken  by 
the  plaintiff  in  error  was  not  filed  until  the  lapse  of  nearly 
sixty  days  after  the  adjournment  of  the  term  at  which  the 
judgment  complained  of  was  given,  and  the  record  fails  to 
show  that  time  was  given  to  present  such  bill  of  exceptions. 

According  to  all  the  authorities,  and,  indeed,  by  the  letter 

of  the  statute,  the  bill  of  exceptions  must  be  signed  during 

y  the  term  at  which  the  judgment  or  opinion  excepted  to  is 
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given,  unless  a  day  in  vacation  is  allowed  therefor  by  order 
of  the  court.    Rev.  Stat.,  ch.  70,  §  21. 

And,  according  to  some  cases,  if  the  record  fails  to  show 
such  order,  and  that  the  bill  of  exceptions  was  filed  within 
the  time  limited,  it  cannot  be  considered  in  the  appellate 
court,  even  though,  as  it  would  seem,  the  objection  is  not 
suggested  by  counsel.  Moffit  v.  Pollard,  19  Ind.  178 ; 
Cable  v.  Smoyer,  id.  202 ;  Pick  v.  Vankirk,  15  id.  159 ; 
Hance  v.  MiUer,  21  111.  637. 

We  think,  however,  that  the  verbal  agreement  of  the  par- 
ties or  of  counsel  may  supply  the  absence  of  such  order  of 
court,  and  the  defendant  in  error  having  joined  in  error  and 
assented  to  the  submission  of  the  cause  upon  written  argu- 
ment, we  will  construe  this  as  implying  a  stipulation  that 
all  matters  appearing  in  the  transcript  and  which  are 
esteemed  in  law  (b  fqrm  a  part  of  the  record  are  properly 
certified  to  us. 

But  accepting  the  bill  of  exceptions  which  is  set  out  in 
the  record  as  properly  before  us,  we  are  not  able  to  see  that 
any  error  was  committed  in  the  court  below. 

The  only  question  in  issue  between  the  parties  was, 
whether  the  plaintiff  had  fully  performed  the  contract  for 
grading  and  excavation  which  constituted  the  principal  item 
of  his  account,  and  upon  this  question,  we  must  presume, 
unless  the  contrary  clearly  appears,  that  the  court  below 
found  correctly. 

Where  an  issue  of  fact  is  submitted  to  the  determination 
of  the  judge  at  nisi  prius  he  performs  the  functions  of  both 
court  and  jury;  he  is  the  exclusive  judge  of  the  credibility 
of  witnesses,  and  in  the  court  of  review  the  same  presump- 
tion must  be  indulged  to  sustain  his  finding,  as  would  be 
made  in  favor  of  the  verdiqt  of  a  jury,  if  the  issue  had  been 
submitted  to  a  jury. 

We  must,  therefore,  presume  that  his  honor,  who  presided 
below,  regarded  the  witnesses  who  were  sworn  on  the  part 
of  the  defendant  below  (or  some  of  them)  as  unworthy  of 
credit ;  and  we,  who  have  not  heard  the  witnesses,  and  can- 
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not  draw  conclusions  from  their  manner  and  bearing  in  giv- 
ing testimony,  cannot  say  that  he  has  erred. ' 

The  finding  of  the  court  below,  therefore,  cannot  be  said 
to  be  erroneous ;  and  if  there  is  any  error  apparent  in  the 
amount  allowed  to  plaintiff  below  for  his  damages,  it  is  not 
an  error  of  which  his  adversary  can  be  heard  to  complain. 

Neither  can  it  be  assigned  for  error  that  the  court  below 
omitted  to  apportion  the  costs,  for  this  is  a  matter  purely 
in  the  discretion  of  the  court. 

Let  the  judgment  of  the  Jefferson  district  court   be 

affirmed,  with  costs. 

Affirmed. 


4  a*-  Matthews  et  al.  v.  Glines  et  al. 

4    341 
II    510 

Nkw  trial  — sufficiency  of  evidence  to  support  verdict.    Where  the 

is  conflicting,  and  the  question  is  upon  the  credibility  of  the  witnesses,  a 
new  trial  will  not  be  granted. 

Error  to  Probate  Court,  Arapahoe  County. 

Assumpsit  for  work,  labor  and  services  rendered. 

At  the  trial,  the  plaintiff,  E.  A.  Beser,  testified  that  plain- 
tiffs were  real  estate  agents,  and  that  Glines,  one  of  the 
defendants,  applied  to  him  to  sell  a  brick  house  and  lots,  on 
which  the  same  was  located,  at  the  price  of  $7,000 ;  that 
there  was  nothing  said  as  to  the  commission  to  be  charged 
for  making  such  sale  ;  that  the  customary  charge  was  five 
per  cent  up  to  $3,000,  and  three  per  cent  on  all  sums  above 
$3,000 ;  that  he  had  several  conversations  with  one  B  about 
the  property,  and  that  he  advised  B  to  purchase  it,  and  that 
B  did  purchase  it. 

E.  G.  Matthews,  one  of  the  plaintiffs,  testified  that  he  had 
several  conversations  with  B  about  the  property  ;  that,  upon 
one  occasion,  B  told  witness  that  defendants  had  reduced 
the  price  to  $6,500,  and  that  B  said  that  he  would  take  the 
property  at  that  price.  Witness  subsequently  told  defend- 
ant Glines  that  B  would  take  the  property  at  the  price 
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named ;  that  Glines  then  said  he  could  not  have  it  at  that 
price.  Glines  came  to  plaintiffs'  office  a  few  minutes  after- 
ward and  told  plaintiffs  to  make  the  sale  at  $6,600.  Wit- 
ness did  not  remember  that  he  said  any  thing  farther  to  B. 
Witness  testified  that  the  customary  rate  for  selling  city 
property  was  five  per  cent  on  the  first  $3,000,  three  per  cent 
over  $3,000  up  to  $8,000,  and  two  per  cent  on  all  over  $8,000. 
Dr.  J.  F.  Bancroft  testified:  That  he  had  several  con- 
versations with  plaintiffs,  and  with  one  Hyatt  Hussey, 
abont  the  property,  and  that  he  negotiated  the  purchase  of 
the  property  with  Hnssey.  Plaintiffs  also  proved  a  convey- 
ance, made  by  defendants,  to  George  A.  Jarvis,  for  the 
property  in  question,  which  conveyance  was  so  made  by 
direction  of  Dr.  Bancroft. 

George  Glines,  one  of  the  defendants,  testified  that  he 
never  had  any  conversation  with  Matthews  in  regard  to  the 
property ;  that  Matthews  said  to  him  at  one  time,  that  he 
was  a  member  of  the  firm  of  Matthews  &  Reser,  and  that  he 
had  been  trying  to  sell  the  property  in  question  to  Dr.  B. ; 
that  witness  subsequently  called  at  Matthews  &  Resets 
office,  and  told  them  if  Dr.  B.  came  there,  to  tell  him  the 
property  was  not  for  sale,  and  that  he  could  not  have  it. 
Witness  further  testified,  that  Reser  once  asked  him  if  he 
had  sold  the  Tom  Smith  property  ;  he  said  Dr.  B.  had  been 
bothering  them  about  it  a  good  deal ;  he  said,  What  do  you 
ask  for  it !  I  told  him  we  asked  $7,000 ;  he  said,  I  don't 
think  he  will  give  that ;  I  said,  all  right,  he  can't  have  it 
for  any  less.  Witness  afterward  asked  Reser  who  author- 
ized him  to  sell  the  property  ;  he  said  Mr.  Hnssey ;  witness 
said  that  was  all  right ;  any  thing  Mr.  Hussey  does  is  all 
right ;  after  the  property  was  sold,  Reser  came  into  witness' 
office  and  said,  ain't  you  going  to  allow  us  some  commis- 
sions on  that  sale  up  there f  Witness  said,  what  sale? 
he  said,  the  Tom  Smith  property.  Witney  told  him,  I  did 
not  authorize  you  to  sell  that  property ;  Reser  said  Mr. 
Hussey  did ;  witness  said,  all  right,  go  to  Hussey  and 
collect  commissions  of  him ;  witness  told  him  that  he, 
witness,-did  not  owe  him  any  thing  ;  witness  further  testi* 
Vol.  I.  —  60 
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fied  that  he  never  employed  the  plaintiffs  to  sell  the 
property. 

Hyatt  Hussey  testified  as  follows :  I  was  the  party  that 
sold  the  property  described  in  the  deed ;  Mr.  Reser  came  to 
me  one  day  and  said  he  had  sold  the  property,  along  about 
the  middle  of  March,  and  told  me  the  property  was  sold ; 
I  asked  him  who  gave  him  the  property  for  sale ;  he  told 
me  Mr.  Glines  ;  I  then  asked  him  the  terms  of  sale ;  he  told 
me  the  property  was  sold  for  $7,000  to  Dr.  Bancroft,  and 
that  Dr.  B.  would  come  to  the  office  and  let  me  know  to 
whom  to  draw  the  deed ;  about  an  hour  afterward,  Dr.  B. 
came  to  the  office  and  positively  refused  to  take  the 
property  at  $7,000,  but  offered  $6,800,  which  I  declined ; 
we  had  conversation  on  the  subject  two  or  three  times  a 
week,  and  some  three  weeks  after  that  the  sale  was  finally 
made. 

The  court  found  for  the  defendants. 

Messrs.  Brown  &  Putnam,  for  plaintiffs  in  error. 

Mr.  M.  Benedict  and  Mr.  John  F.  Bostwice^  for 
defendants  in  error. 

Per  Curiam.  This  case  must  be  governed  by  the  prin- 
ciple of  Mwrphy  v.  OunningAamy  ante  407. 

The  only  error  complained  of  is,  that  the  judgment  should 
have  been  for  the  plaintiffs  and  not  for  the  defendants,  as 
by  the  record  appears. 

The   evidence   was  conflicting,  and  whether  judgment 

should  have  gone  for  the  plaintiffs,  or  against  them,  depends 

upon  whether  credit  was  due  to  the  witnesses  called  for 

them,  or  to  those  who  were  called  for  their  adversary.    The 

judge  who  presided  below,  and  before  whom  the  issue  was 

tried  without  a  jury,  gave  credit  to  the  letter,  and  it  does 

not  lie  with  us  to  review  his  action  in  this  regard. 

The  judgment  is  affirmed,  with  costs. 

Affirmed. 
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Central  City  Water  Company  v.  Kihber  et  al. 

Practice—  what  must  be  expressed  in  a  special  ease.  Where  parties  waive 
process  and  pleading,  and  come  before  the  court  upon  an  agreed  case,  the 
nature  of  the  relief  sought  must  be  expressed  in  the  agreement. 

Jurisdiction — upon  a  special  ease  or  statement  of  facts.  In  such  case  the 
court  acquires  jurisdiction  of  the  parties  and  of  the  subject-matter,  by 
force  of  the  agreement,  and  if  nothing  is  expressed  as  to  the  judgment  or 
decree  to  be  rendered  upon  the  facts  stated,  the  court  is  not  empowered  to 
do  any  thing  whatever  in  the  premises. 

Appeal  from  District  Court,  Oil/pin  County. 

There  was  neither  process  nor  pleading  in  the  court  below; 
the  parties  filed  a  paper  as  follows : 

This  agreement,  made  and  entered  into  this  15th  day  of 
October,  A.  D.  1871,  by  and  between  the  Central  City  Water 
Company  and  E.  L.  Salisbury,  Job  V.  Kimber,  Erasmus 

Garrott,  Lawrence  Miley,  Robert  W.  Mead, Borham, 

William  Fuller,  Henry  W.  Lake,  mill  owners  on  North 
Clear  creek, 

Witnesseth :  That,  whereas,  there  is  a  dispute  pending 
between  said  company  and  said  mill  owners,  as  to  the  right 
of  said  company  to  take  and  divert  the  waters  of  Peck 
gulch,  and  to  run  the  same  into  Central  City  for  public  and 
private  use,  to  wit :  for  fire  purposes  and  use  in  houses  and 
mills  ;  and,  whereas,  it  is  desirable  that  said  dispute  be 
speedily,  and  once  for  always,  settled  by  legal  adjudication 
without  reference  to  technicalities,  etc.  Now,  therefore,  in 
consideration  of  the  premises,  it  is  hereby  agreed : 

1.  That  the  said  water  company  is  duly  incorporated 
under  chapter  18,  Revised  Statutes  of  Colorado,  and  under 
all  the  several  sections  of  said  chapter  relating  to  ditches 
and  flumes,  subject  to  all  liabilities,  and  entitled  to  all 
benefits  given  by  said  chapter  and  said  sections. 

2.  That  the  said  company  propose  to  take  water  out  of 
Peck  gulch,  a  tributary  of  North  Clear  creek,  at  a  point 
about  one  hundred  rods  above  its  mouth,  and  convey  water 
to  Central  by  route  designated;  and  that  such  water  is 
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thus  diverted  from  North  Clear  creek,  and  does  not  Teach  it 
again,  if  at  all,  till  at  a  point  below  a  majority  of  the  mills 
on  North  Clear  creek. 

3.  That  the  mills  owned  by  said  mill  owners  are  all  situ- 
ate on  North  Clear  creek,  at  distances  varying  from  two  to 
four  miles  below  the  month  of  Peck  gulch,  and  have  been 
run  and  used  by  the  present  owners  and  grantors  for 
periods  of  from  two  to  ten  years,  and  are  both  water  and 
steam ;  and  that  a  certain  amount  of  water  is  needed  for 
each  mill,  both  for  the  batteries  and  for  steam  purposes,  all 
of  which,  as  well  as  for  water  power,  when  used,  has  here- 
tofore been  taken  from  said  North  Clear  creek. 

4.  It  is  also  admitted  and  agreed,  that,  in  a  dry  season  of 
the  year,  the  water  is  insufficient  to  use  as  an  economic 
water  power  without  the  aid  of  steam,  but  is,  most  of  the 
time,  sufficient  to  supply  the  batteries  and  water  for  steam 
purposes. 

5.  It  is  also  agreed  and  admitted,  there  is  at  least  one 
stream  running  into  said  Clear  creek  below  the  mouth  of 
Peck,  and  above  all,  or  nearly  all,  of  the  mills. 

6.  It  is  further  agreed,  that  this  case  shall  be  submitted  to 
the  district  court  of  Gilpin  county,  at  November  session, 
upon  the  facts  above  set  forth,  and  the  evidence  to  be  taken 
and  presented  as  hereinafter  mentioned ;  and  that  the  mat- 
ter in  dispute  shall  be  submitted  to  said  court  at  all  events 
and  without  any  delay  or  postponement,  and  that  the  decis- 
ion of  said  court  as  to  the  right  of  said  water  company  to 
take  the  water  from  said  Peck  gulch  shall  be  final,  except 
in  case  either  party  may  wish  to  appeal,  in  which  case  such 
appeal  may  be  taken  to  the  supreme  court,  and  this  agree- 
ment and  the  evidence  taken  shall,  together  with  the  record, 
be  taken  as  the  record  in  this  case,  and  such  appeal  shall 
be  heard  upon  such  record  at  the  next  session  of  the 
supreme  court,  and  neither  party  shall  be  allowed  to  post- 
pone the  hearing  thereof  for  any  cause  whatever. 

It  is  further  agreed,  that,  upon  final  decision  of  this 
cause,  either  by  the  district  court  or  by  the  supreme  court, 
both  parties  shall  submit  and  make  no  attempt  to  deprive 
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the  other  of  any  right  adjudged  to  belong  to  them  or  it,  or 
to  interfere  with  the  waters  of  Peck  gulch  so  as  to  dimin- 
ish the  flow  legally  going  to  the  other,  except  upon  agree- 
ment duly  made. 

It  is  further  agreed,  that  no  process  need  be  issued  here- 
in ;  that  upon  filing  of  this  agreement  with  the  clerk  of  the 
district  court  at  its  next  session,  all  parties  hereto  shall  be 
in  said  court,  and  subject  to  its  jurisdiction,  and  that  the 
costs  in  this  case  shall  be  paid,  one-half  by  said  company, 
and  one -half  by  the  mill  owners. 

It  is  also  agreed,  that  each  party  shall  choose  a  compe- 
tent engineer,  who  shall  choose  a  third,  who  shall  make  an 
accurate  measurement  of  the  water  running  in  Peck  gulch, 
both  at  its  mouth,  and  at  a  point  directly  above  the  point 
from  which  the  company  propose  to  take  the  water  out,  and 
also  the  amount  of  increase  of  water  by  reason  of  the  bed 
rock  ditch,  dug  by  said  company.  Also  the  amount  of 
water  running  in  North  Clear  creek,  immediately  above  the 
mouth  of  Peck  gulch,  the  amount  running  in  said  creek, 
immediately  above  Missouri  gulch,  and  the  amount  run- 
ning in  said  creek,  at  a  point  near  the  mill  known  as  the 
Mammoth  Company' s  mill,  as  well  as  the  amount  running 
in  Missouri  gulch,  and  report  the  same,  under  oath,  to  the 
court,  at  said  November  session,  and  lastly,  all  other  testi- 
mony desired  by  either  party  may  be  taken  in  writing  be- 
fore the  clerk  of  said  court,  on  three  days'  notice,  in  writing, 
npon  either  Hugh  Butler,  Esq.,  or  G.  B.  Reed,  Esq.,  for  the 
mill  owners,  or  upon  Willard  or  H.  M.  Teller,  on  part  of  the 
company  ;  such  testimony  to  be  taken  in  time,  so  as  to  not 
delay,  in  any  manner,  the  hearing  of  said  cause,  and  that 
no  attempt  shall  be  made  by  said  company  to  take  the 
water  of  said  Peck  gulch  until  a  final  decision  has  been  had 
in  the  district  or  supreme  court,  except  upon  postponement 
of  said  hearing  and  decision  by  the  said  mill  owners. 

In  witness  whereof  the  parties  have  hereunto  set  their 
hands. 

Edw.  L.  Salisbury,  Job  V.  Kimber,  L.  C.  Miley,  Robert 
W.  Mead,  Kimber,  and  Fullerton,  H.  W.  Lake. 
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The  court  found  for  the  plaintiffs,  Kimber  et  al.,  and  that 
the  said  defendant  had  not  the  right  to  take  and  divert  the 
water  of  Peck  gulch  in  said  county,  and  to  run  the  same 
into  Central  City  in  said  county,  for  defendant's  private 
purposes,  to  wit,  for  fire  purposes,  and  for  use  in  houses 
and  mills. 

Judgment  was  given  against  the  defendant  for  costs. 

Messrs.  Johnson  &  Teller,  for  appellant 

Mr.  G.  B.  Reid,  for  appellee. 

Hallett,  C.  J.     These  parties  appeared  in   the  court 

below,  with  a  statement  of  facts  signed  by  appellees  only, 

from  which  it  appears  that  they  desired  an  adjudication  of 

v  some  kind  as  to  the  right  of  appellant  to  divert  the  waters 

of  Peck  gulch  from  their  natural  channel.  It  does  not 
appear  that  the  waters  of  Peck  gulch  have  been  diverted, 
but  it  is  stated  that  appellant  proposes  to  do  so,  and  the 
only  paragraph  in  the  agreed  statement  which  conveys  any 
*  information  as  to  the  nature  of  the  relief  sought  is  that  in 
which  it  is  agreed  that  the  decision  of  the  court  as  to  the 
right  of  appellant  to  divert  the  waters  of  Peck  gulch  shall 
be  final.  Usually  a  special  case  or  statement  of  facts  is 
made  in  a  cause  pending,  where  the  nature  of  the  relief 
sought  is  sufficiently  indicated  by  the  form  of  action.  But 
if  parties  waive  process  and  pleading,  and  come  before  the 
court  upon  a  naked  statement  of  facts,  there  is  nothing -in 
the  record  to  show  what  relief  is  desired  unless  it  is 
expressed  in  the  agreement  itself.  The  court  acquires 
jurisdiction  of  the  parties  and  of  the  subject-matter  in  such 
case  by  force  of  the  agreement,  and  if  nothing  is  expressed 
as  to  tilie  judgment  or  decree,  to  be  rendered  upon  the  facts 
stated,  the  court  is  not  empowered  to  do  any  thing  whatever 
in  the  premises.  Courts  are  established  to  administer  the 
law  in  cases  of  specific  injury,  and  to  render  judgments 
and  decrees  is  the  essential  power  conferred  upon  them. 
N  All  judicial  proceedings  are  instituted  and  maintained  for 

the  purpose  of  obtaining  specific  relief,  and  this  does  not 
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appear  to  have  been  directed  to  that  end.  If  parties  may 
go  before  a  court  with  a  naked  statement  of  facts,  and 
demand  information  as  to  their  rights,  without  more,  our 
courts  will  become  schools  of  instruction,  with  little  time 
to  attend  to  their  proper  and  legitimate  duties.  The  ques- 
tion propounded  in  this  record  is  interesting  and  probably 
important,  but  we  must  decline  to  answer  it.  When  it 
becomes  necessary  to  determine  the  rights  of  these  parties, 
for  the  purpose  of  affording  relief  to  either  of  them,  we  will 
cheerfully  perform  that  duty,  but  we  cannot  engage  in  an 
idle  discussion  which  would  be  without  any  definite  result 
or  legal  character.  The  court  below  was  authorized  by  the 
agreement  of  the  parties  to  divide  the  costs  ot  the  proceed- 
ing between  them,  and  this  was  not  done,  but  all  the  costs 
were  adjudged  against  appellant.  As  the  matter  of  costs 
only  was  within  the  jurisdiction  of  the  court,  we  do  not 
think  it  necessary  to  remand  the  cause  for  the  purpose  of 
securing  a  correct  judgment  upon  that  point,  and  therefore 

the  judgment  will  be  reversed. 

Jieversed. 


Gilpin  v.  Watts. 

Specific  performance  —  title  to  land.  A  vendor  who  seeks  specific  perform- 
ance of  a  contract  for  a  sale  of  land  mast,  in  his  bill  of  complaint,  set 
forth  his  readiness  and  ability  to  make  a  good  title  to  the  land. 

Specific  performance  —  decree  should  extend  to  the  whole  contract.  Upon 
bill  by  vendor  against  vendee  to  enforce  specific  performance  of  contract 
for  sale  of  land,  the  defendant  cannot  be  required  to  pay  the  purchase- 
money,  or,  in  default  thereof,  to  surrender  the  contract  to  be  canceled, 
except  upon  the  condition  that  the  complainant  convey  the  land  to  him. 

Possession  of  land  obtained  under  contract  of  purchase.  Where  a  vendee  of 
land  has  obtained  possession  from  the  vendor  under  a  contract  of  purchase, 
if  he  refuses  to  pay  the  purchase-money,  and  accept  the  vendor's  title,  he 
must  surrender  the  possession.  And  this,  although  the  vendor  has  not  a 
good  title. 

Practice — how  possession  may  be  recovered.  And  the  vendor  may  recover 
possession  of  the  land  in  a  suit  to  enforce  specific  performance  of  the 
contract. 

Pleading — prayer  for  possession  need  not  be  special.  In  such  case  the  com 
plainant  may  have  relief  under  the  general  prayer. 


1 
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Appeal  from  District  Court,  Arapahoe  County. 

Thk  complainant  alleged  in  his  bill,  that,  on  the  17th  of 
February,  1862,  he  entered  into  a  contract  with  William 
Gilpin,  defendant,  for  the  sale  of  certain  land  granted  to 
the  heirs  of  Lois  Maria  Baca,  by  the  act  of  congress  enti- 
tled "An  act  to  confirm  certain  private  land  claims  in  the 
territory  of  New  Mexico,"  approved  June  21, 1860  (12  Stat 
at  Large,  72).    That,  by  the  terms  of  said  contract,  he  sold 
to  the  defendant  one  of  the  grants  or  claims  of  land  men- 
tioned in  said  act  of  congress,  which  was  estimated  to  con- 
tain one  hundred  thousand  acres  of  land,  for  the  sum  of 
thirty  cents  per  acre,  payable  in  five  equal  annual  install- 
ments, commencing  two  years  after  the  date  of  sale ;  the 
purchase-money  to  bear  interest  at  five  per  cent  per  annum 
from  the  date  of  sale,  payable  semi-annually,  the  first  pay- 
ment of  interest  to  be  made  with  the  first  installment  of 
purchase-money.    That  defendant  was  to  locate  the  tract 
of  land,  and  complainant  was  to  convey  the  same  to  him  in 
fee  simple  when  the  same  should  be  located,  paid  for  and 
surveyed.    That,  at  defendant's  request,  the  float  or  grant 
was  located  on  a  tract  of  land  then  in  the  territory  of  New 
Mexico,  but  now  in  the  county  of  Saguache,  in  the  territory 
of  Colorado,  which  tract  was  described  in  the  bill,  and  it 
was  alleged  that  it  amounted  to  99,289^-  acres.  *  Complain- 
ant further  alleged  that  he  had' obtained  a  conveyance  in 
fee  simple  from  the  heirs  of  Baca  to  the  said  tract  of  land, 
a  copy  of  which  was  attached  to  the  bill  as  an  exhibit 

This  conveyance,  as  appeared  from  the  copy  attached  to 
the  bill,  contained  the  names  of  about  sixty-five  grantors,  of 
whom  some  had  executed  it,  and  others  had  not.  A  person 
had  subscribed  his  name  to  the  conveyance  as  attorney  in 
fact  for  the  heirs  of  various  parties,  but  the  names  of  such 
heirs  were  not  subscribed.  There  were  other  objections  to 
the  conveyance,  which  it  is  not  necessary  to  mention.  Com- 
plainant further  alleged  that  he  had  tendered  to  defendant 
a  deed  for  the  land,  and  that  the  purchase-money  had  not, 
nor  had  any  part  thereof,  been  paid  to  him,  and  that  such 
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purchase-money  was  still  due  and  unpaid.  It  was  further 
alleged  that,  at  the  time  of  the  contract,  the  defendant  en- 
tered into  possession,  of  the  land,  and  had  retained  the  pos- 
session thereof.  The  defendant  demurred  to  the  bill  for  want 
of  equity,  and  because  the  complainant  did  not  show  in  his 
bill,  title  in  fee  simple  to  the  land.  The  demurrer  was  over- 
ruled, and  the  defendant  stood  by  it.  Upon  the  coming  in 
of  the  master9  s  report,  the  defendant  excepted  thereto,  which 
exceptions  were  overruled,  and  the  court  decreed  that  there 
was  due  the  complainant  on  the  contract  the  sum  of 
$42,267.68,  and  that  the  defendant  pay  the  same  to  complain- 
ant within  sixty  days,  and  in  default  of  such  payment, 
that  the  defendant  be  forever  barred  and  foreclosed  of  all 
equity  of  redemption,  etc.,  and  that  the  defendant  surren- 
der the  said  contract  to  be  canceled,  etc. 

Messrs.  Miller  &  Markham,  and  Messrs.  Charles  & 
Elbert,  for  appellant 

Mr.  John  S.  Watts,  pro  se. 

Mr.  S.  E.  Browne  and  Mr.  Alfred  Sa yre,  of  counsel  for 
appellee. 

Wells,  J.  Three  questions,  arising  upon  this  record, 
appear  to  us  entitled  to  consideration.  First.  Does  the 
complainant's  bill  make  a  case  for  the  interposition  of 
equity  to  compel  specific  performance  ?  Second.  Assuming 
the  bill  to  have  sufficiently  stated  a  case  for  specific  per- 
formance, is  the  decree  which  was  given  below  the  proper 
decree  upon  such  case  I  Third.  Was  there  error  in  over- 
ruling the  defendant's  demurrer  to  the  complainant's  bill? 

The  resolution  of  the  first  of  these  questions  depends 
upon  whether  the  exhibits  attached  to  the  bill,  and  which 
are  therein  prayed  to  be  taken  as  a  part  thereof,  shall  be 
considered  as  a  part  of  the  bill  in  such  sense  that,  upon 
demurrer,  the  court  may  look  into  the  exhibits  and  receive 
what  appears  therein  to  falsify  the  complainant's  express 
allegations.  The  complainant  contracted  to  give  a  perfect 
Vol.  L  — 61 
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title,  and  specific  performance  cannot  be  decreed  at  his  suit 
unless  he  be  prepared  to  furnish  such  perfect  title ;  and  Ms 
readiness  and  ability  to  do  this  ought,  we  think,  to  be 
affirmatively  set  forth  in  the  bill,  for  so  are  the  precedents; 
though  it  is  held  that,  if  he  show  himself  able  to  make  a 
good  title  at  the  time  of  final  decree,  this  will  satisfy  the 
averment. 

Now,  if  we  are  to  consider  the  exhibits  as  a  part  of 
the  bill,  in  the  sense  in  which  counsel  have  assumed  that 
they  are,  it  may  well  be  doubted  whether  complainant  has 
such  a  title  as  he  has  contracted  to  convey.  But  whether 
the  exhibits  are  a  part  of  the  bill  in  this  sense,  and  so  are 
brought  into  view  upon  demurrer,  is  a  question  upon  which 
we  are  not  agreed.  ' 

But,  however  the  first  question  may  be  resolved,  we  are 
all  of  opinion  that  the  second  must  be  answered  in  the 
negative,  for,  assuming  that  the  complainant's  bill  suffi- 
ciently makes  out  his  equity  to  have  the  contract  which  is 
set  up  specifically  performed,  yet  the  court  below  has 
decreed  that  the  defendant  below,  by  a  day  limited,  make 
payment  of  the  purchase-money,  or,  in  default  of  such  pay- 
ment, surrender  the  contract  to  be  canceled  ;  and  there  is 
no  requirement  upon  the  complainant  to  make  the  convey- 
ance which  was  the  consideration  of  the  defendant's  promise 
to  pay.  That  is  to  say,  the  defendant  is  required  to  per- 
form on  his  part,  and  complainant  is  at  liberty  to  perform, 
or  omit  io  perform,  at  his  own  option. 

It  is  true  that  the  bill  contains  an  offer  to  produce,  sub- 
ject to  the  order  of  the  court,  the  conveyance  which,  it  is 
averred,  complainant  had  before  tendered  to  the  defendant; 
but  there  is  nothing  to  show  that  such  conveyance  was,  in 
fact,  ever  brought  into  court  or  delivered  to  any  officer  of 
court ;  and  the  original  cause  being  determined  by  the  final 
decree,  it  appears  to  us  doubtful  whether  the  defendant  has 
any  remedy  to  compel  its  production.  The  decree  ought 
to  be  a  final  determination  of  the  whole  controversy,  so  far 
as  the  case  made  warrants.  The  purchaser  ought  not  to  be 
required  to  pay  the  purchase-money,  and  then  resort  to  his 
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motion  or  bill  of  review,  or  other  process,  if  there  be  any 
effectual  to  this  end,  to  secure  a  conveyance. 

As  to  the  third  question :  The  argument  of  counsel  for 
the  plaintiff  in  error  upon  this  point  rests  upon  two 
assumptions,  namely :  1.  That  the  conveyance  of  Baca's 
heirs,  alleged  to  have  been  executed  to  the  complainant,  is 
to  be  taken  as  a  part  of  the  bill  or  demurrer ;  and,  2.  That 
unless  complainant's  bill  shows  a  case  for  specific  perform- 
ance, which  is  the  relief  specially  prayed,  he  can  have  no 
relief  whatever.  To  the  first  of  these,  as  before  said,  we  are 
not  prepared  to  assent,  and  the  latter  we  conceive  to  be 
opposed  to  both  reason  and  authority.  For  though,  when 
it  is  doubtful  to  what  relief  in  particular  the  complainant, 
upon  the  state  of  facts,  is  entitled,  the  bill  ought  technically 
to  be  framed  with  a  double  aspect,  or  with  a  prayer  for 
alternative  relief,  yet  nothing  is  better  settled  than  that  when 
specific  relief  in  one  form  only  is  prayed,  and  this  relief 
cannot  be  granted,  the  court  may,  nevertheless,  when  the 
bill  contains  the  general  prayer,  grant  any  relief  consistent 
with  the  facts  stated,  unless  in  the  particular  case  this 
course  would  operate  to  surprise  the  defendant 

Now  in  this  case  the  bill  alleges  and  the  demurrer  admits 
that  thfe  defendant  has  enjoyed  the  lands  which  are  the 
subject  of  the  controversy,  his  possession  being  derived 
from  the  complainant,  since  the  year  1863 ;  and  granting,  for 
the  argument  sake,  that  the  complainant  is  not  able  to 
make  out  such  a  title  as  the  defendant  contracted  for, 
nevertheless  the  defendant,  if  he  will  not  accept  such  title 
as  the  complainant  tenders,  ought  certainly  not  to  retain 
this  possession.  He  cannot  have  both  the  lands  and  the 
money  which  he  has  agreed  to  pay  for  the  lands.  Smith  v. 
Zfloydy  1  Madd.  66;  Clark  v.  WiUson,  15  Vesey,  317; 
TinddU  v.  Cobham,  6  M.  &  K.  385. 

It  appears  by  the  English  cases,  which  I  have  cited,  that 
where  there  is  a  controversy  as  to  the  title  tendered,  and  the 
purchaser  has  already  been  let  into  possession,  the  court 
will,  on  mere  motion,  require  him  to  either  bring  the  pur- 
chase-money into  court  or  yield  up  the  possession.    I  do 
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not  see  that  it  is  said  that  the  bill  must,  on  its  face,  show  a 
case  for  specific  performance  in  order  to  entitle  the  vendor 
to  his  motion,  nor  upon  principle  ought  this  to  be  required; 
for  when  the  vendor's  bill  does  aver  his  ability  to  make  title, 
his  right  to  the  provisional  alternative  relief,  by  motion,  as 
practiced  in  the  English  courts,  rests  not  at  all  upon  this 
averment,  but  upon  the  principle  that  he  ought  not  to  be 
deprived  of  the  lands,  nor  kept  out  of  possession  thereof 
without  compensation,  even  though  his  title  be  defectiva 
To  have  afforded  such  relief  would  certainly,  therefore,  have 
been  consistent  with  the  case  made  by  the  bill,  whether  the 
title  there  set  up  be  a  perfect  title,  or  otherwise.  Neither 
could  it  have  occasioned  surprise  or  prejudice  to  the  defend- 
ant, for  it  would  have  been  the  same  relief  which  the  bill 
prays  specifically,  though  in  less  degree. 

We  are  of  opinion,  therefore,  that  no  error  was  com- 
mitted in  overruling  the  demurrer  to  complainant's  bill. 

For  the  error  in  the  final  decree,  however,  that  decree  will 
be  reversed,  and  the  cause  is  now  remanded  to  the  district 
court  for  farther  proceedings  according  to  equity. 

Reversed. 


Anderson  et  al.  v.  Sloan,  Administrator. 

Practice — affidavit  denying  execution  of  instrument  sued  on.  An  affldivft 
accompanying  a  plea  of  non  est  factum  must  follow  the  plea  so  far  m  to 
deny  the  execution  of  the  instrument  sued  on. 

Where  it  is  alleged  in  a  declaration  on  an  appeal  bond,  that  defendants  exe- 
cuted the  bond  by  the  name  and  style  of  T.  G.  Anderson,  Edwin  Sendder 
and  A.  C.  Hunt,  an  affidavit  in  which  it  is  averred  that  the  defendants  did 
not  make  their  said  supposed  writing  obligatory,  signed  Thomas  O.  Ander- 
son, Edwin  Scudder  and  A.  C.  Hunt,  is  not  sufficient  to  deny  the  execution 
of  the  instrument. 

Pleading  —  nil  debet  in  debt  on  a  specialty.  In  an  action  on  an  appeal  bond 
the  plea  of  nil  debet  is  bad. 

Surety  in  appeal  bond  cannot  require  obligee  to  proceed  against  hisprmdpd- 
In  an  action  on  an  appeal  bond,  a  plea  by  a  surety  in  the  bond  that  exe- 
cution has  not  been  sued  out  on  the  judgment  from  which  the  appeal  wis 
taken  is  bad.  ' 
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Pleading  in  debt  on  appeal  bond.  In  an  action  on  an  appeal  bond  by  an 
administrator  of  the  obligee,  a  plea  interposed  by  a  surety  in  the  bond  to 
the  effect  that,  if  the  plaintiff,  as  administrator,  etc.,  has  been  damnified, 
it  is>becaiise  of  the  wrong  and  default  of  his  intestate,  is  bad. 

Waiver  of  dsmubbjbb  by  going  to  trial.  If,  after  filing  a  demurrer  to  the 
declaration,  a  defendant  proceeds  to  trial  on  the  merits,  he  thereby  waives 
his  demurrer,  and  cannot  object  in  this  court  that  the  issue  thereon  remains 
undetermined. 

Waiter  of  issue  of  fact  by  going  to  trial.  And  in  such  case  the  defendant 
cannot  object  that  there  was  no  issue  of  fact.  If  he  appear  at  the  trial 
and  proceed  as  upon  issue  joined,  he  must  abide  the  result. 

Record  of  defendants  appearance  at  trial.  Where  the  record  recites  that  the 
defendants  appeared  at  the  trial,  the  presumption  is  that  all  were  present 
who  had  been  served  with  process. 

Pl  eadeng  denying  execution  of  instrument  must  be  verified.  If  a  plea  deny- 
ing the  execution  of  the  instrument  sued  on  is  put  in  without  oath,  the 
execution  of  the  instrument  need  not  be  proved. 

Judgment  in  action  cf  debt — form.  In  an  action  of  debt,  a  judgment  in  the 
form  used  in  actions  of  assumpsit  is  erroneous. 

Practice — where  error  in  form  of  judgment.  But  if  no  error  appears  prior 
to  the  verdict,  the  cause  will  be  remanded,  with  leave  to  plaintiff  to  move 
the  court  below  for  the  proper  judgment. 

Appeal  from  District  Court,  Arapahoe  County. 
Mr.  H.  R.  Hunt  and  Mr.  Alfred  Sayre,  for  appellants. 
Messrs.  Charles  &  Elbert,  for  appellee. 

Belford,  J.  This  was  an  action  on  an  appeal  bond, 
instituted  in  the  Arapahoe  district  court  by  the  appellee 
against  the  appellants.  The  declaration  charges  that  the 
defendants  below,  Thomas  GK  Anderson,  Edwin  Scudder 
and  A.  C.  Hunt)  under  the  name  and  style  of  T.  G.  Ander- 
son, Edwin  Scudder  and  A.  C.  Hunt,  executed  their  certain 
writing  obligatory,  sealed  with  their  seals,  etc.,  and  condi- 
tioned as  follows :  The  condition  of  this  obligation  is  such, 
that,  whereas,  the  said  John  GK  Sloan,  etc.,  did,  on  the  26th 
day  of  April,  1868,  in  the  district  court,  etc.,  recover  a  judg- 
ment against  the  above  bounden  Thomas  G.  Anderson,  for 
the  sum  of  $1,200,  etc.,  from  which  said  judgment  the  said 
Thomas  G.  Anderson,  did,  etc.,  sue  out  of  the  supreme  court 
etc.,  a  writ  of  error,  removing  said  cause  from  the  district  to 
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the  supreme  court,  and  which  writ  of  error  was  to  operate 
as  a  supersedeas.  Now,  if  the  above  bounden  Thomas  G. 
Anderson  shall  duly  prosecute  his  said  writ  of  error,  and 
shall  pay  said  judgment,  costs,  interest  and  damages  incase 
said  judgment  shall  be  affirmed,  then  the  above  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  effect  It 
is  further  averred,  that  the  judgment  was  duly  affirmed  by 
the  supreme  court,  and  that  Anderson  has  failed  and  refused 
to  pay  said  judgment  and  costs,  or  any  part  thereof,  accord- 
ing to  the  letter  and  effect  of  the  said  writing  obligatory, 
whereby,  etc.,  an  action  has  accrued,  etc. 

To  this  declaration,  Hunt  filed  several  pleas.  1st  Nan 
est  factum.  2d.  Amounting  to  nil  debet.  3d.  That  he  had 
signed  the  bond  as  surety,  and  that  no  execution  had  been 
issued  on  the  original  judgment  by  Sloan  against  Anderson. 
4th.  That  if  the  plaintiff  or  his  intestate  has  been  damnified, 
it  is  owing  to  their  own  laches,  etc. 

Anderson  filed  a  general  demurrer,  and  also  assigned 
special  causes — which  demurrer  remained  undisposed  of  at 
the  time  of  the  trial. 

As  to  Scudder,  the  record  shows  the  following  plea: 
"And  the  said  defendants,  Edwin  Scudder  and  Thomas 6. 
Anderson,  comes  and  defends  the  wrong  and  injury,  when, 
etc.,  and  says  that  the  said  writing  obligatory  in  said  decla- 
ration mentioned  is  not  his  deed,  and  of  this  he  puts  him- 
self on  the  country,  etc.,  (signed)  Edwin  Scudder,  by  Alfred 
and  Daniel  Sayre,  his  attorneys.' ' 

The  plaintiff  filed  a  demurrer  to  the  second,  third  and 
fourth  pleas  interposed  by  Hunt,  and  also  a  motion  to  strike 
out  the  verification  to  the  plea  of  non  est  factum.  The 
demurrer  and  motion  were7  sustained  by  the  court,  and  this 
action  of  the  court  constitutes  one  of  the  errors  assigned. 

The  verification  to  the  plea  of  non  est  factum  was  in  the 
following  form : 

The  said  defendant,  A.  C.  Hunt,  by  way  of  verification  to 
the  plea  by  him  above  pleaded,  being  duly  sworn,  upon 
oath  says  :  "  That  he  and  the  said  defendants,  Thomas  Gh 
Anderson  and  Edwin  Scudder,  at  the  time  when,  etc.,  in 
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the  said  declaration  mentioned,  or  at  any  other  time,  did 
not  make  their  said  supposed  writing  obligatory,  signed 
Thomas  G.  Anderson,  Edwin  Scudder  and  A.  C.  Hunt. 
(Signed)  A.  C.  Hunt,  sworn  and  subscribed,"  etc. 

It  is  evident  that  this  verification  is  evasive  and  in  no  man- 
ner responsive  to  the  allegation  of  the  declaration.  It  was 
not  charged  that  the  writing  obligatory  sued  on  was  signed 
Thomas  GK  Anderson,  Edwin  Scudder  and  A.  C.  Hunt. 
The  person  making  this  affidavit  could  readily  swear  to  the 
statements  therein  contained,  and  when  the  oath  was  so 
taken,  the  execution  of  the  bond  set  out  in  the  declaration 
would  remain  undenied.  It  is  equally  clear  that  the  affiant 
did  not  intend  to  deny  the  execution  of  the  bond  as  charged. 

The  court  committed  no  error  in  striking  this  verification 
from  the  files.    King  v.  Haines,  23  111.  341. 

As  to  the  plea  of  nil  debet  it  is  clearly  bad ;  no  principle 
of  law  being  better  settled  than  that  this  is  an  improper 
plea  to  an  action  of  debt  upon  a  specialty  or  deed  where  it 
is  the  foundation  of  an  action.  Sneed  v.  Wister,  8  Wheat. 
694 ;  6  Blatchford,  162. 

The  third  and  fourth  pleas  are  no  better.  The  condition 
of  the  bond  is,  that  if  the  judgment  be  affirmed,  the  parties 
executing  the  obligation  shall  pay  the  judgment,  damages 
and  costs.  It  was  not  necessary  that  an  execution  should  be 
sued  out  on  the  judgment  before  a  right  of  action  would 
accrue  on  the  bond.  As  between  the  obligors  and  obligees, 
all  the  obligors  are  principal  debtors,  though,  as  between  each 
other,  they  may  have  the  rights  and  remedies  resulting  from 
the  relation  of  principal  and  surety.  As  long  as  the  obligee 
does  no  act  varying  the  terms  of  the  original  contract,  he 
has  the  same  claim  upon  the  sureties  that  he  has  upon  the 
principal  for  the  payment  of  the  bond. 

It  is  objected  in  the  argument)  though  not  specially 
assigned  as  error,  that  the  trial  below  was  wrong,  Ander- 
son' s  demurrer  remaining  undisposed  of.  We  are  aware 
that  in  Gray  v.  Cooper,  5  Ind.  606,  and  Waldo  v.  BicJUer, 
17  id.  634,  it  has  been  held  error  to  proceed  to  trial  of  issues 
of  fact  before  the  jury,  where  issues  of  law  remain  undis- 
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posed  of ;  but  we  are  not  at  liberty  to  follow  these  cases, 
even  if  we  concurred  in  the  reasons  assigned  in  their  sup- 
port 

In  the  case  of  Evans  v.  Gee,  11  Pet.  85,  this  precise  point 
was  involved,  and  the  court  held  that  the  irregularity  was 
waived  by  the  defendant  going  to  trial  upon  the  merits,  and 
that  he  could  not  avail  himself  of  it  in  the  appellate  court. 
Regarding  the  plea,  above  alluded  to,  as  the  individual  plea 
of  Scudder,  the  record  shows  that  the  "  defendants "  sub- 
mitted to  trial  on  the  merits,  and  that  the  defendants  made 
their  motion  for  a  new  trial,  and  the  judgment  was  rendered 
against  the  " defendants." 

In  the  case  of  Kirby  v.  Holmes,  6  Ind.  33,  it  is  held,  that 
if  a  judgment  be  rendered  in  form  against  the  defendants, 
it  will  be  presumed  to  be  against  all  of  them. 

The  record  shows  that  the  defendants  were  all  personally 
served  with  process,  and  that  they  appeared  to  the  action  by 
their  attorneys,  and  when  they  submitted  to  a  trial  on  the 
merits,  we  cannot  do  otherwise  than  presume  that  it  amounted 
to  a  waiver  of  the  demurrer  on  the  part  of  Anderson. 

Of  course  the  presumption  spoken  of  by  the  supreme 
court  of  Indiana  would  not  obtain  when  there  was  no  ser- 
vice of  process  or  personal  appearance.  It  must  be  under- 
stood as  applying  to  cases  where  the  word  "defendants" 
may  embrace,  and  should  be  understood  to  embrace,  all  the 
defendants  who,  as  the  record  showed,  might  and  should  be 
embraced  in  the  judgment.  Clagqet  v.  Blanchard,  8  Dana, 
43 ;  Violet  v.  Waters,  1  J.  J.  Marsh.  303. 

It  may  be  claimed,  however,  that,  although  the  demurrer 
was  waived,  still  there  was  no  issue  as  to  Anderson,  and 
hence  a  mistrial.  We  cannot  allow  the  defendant,  after 
permitting  the  cause  to  proceed  as  though*  issue  had  been 
joined,  to  take  advantage  of  that  fact  in  this  court. 

It  is  claimed  by  the  appellants  that  the  court  erred  in 
allowing  the  bond  to  go  in  evidence ;  that  there  was  a  vari- 
ance between  that  offered  and  the  one  declared  upon.  We 
think  not.  The  bond  was  set  out  in  the  declaration  in  hoc 
verba.    The  obligation  offered  corresponded  with  that  set 
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out  There  was  no  sworn  plea  denying  the  execution  of  the 
bond,  and  it  was  not  necessary  to  furnish  any  proof  of  its 
execution.  Non  est  factum  was  the  general  issijie  at  com- 
mon law  in  actions  on  bonds,  and  its  office  was  to  put  in 
issue  the  execution  of  the  deed  sued  on.  It  was  not  neces- 
sary that  the  plea  should  be  verified.  In  this  territory  the 
term  non  est  factum  is  and  has  been  applied  to  all  pleas, 
answers  and  replies  that  deny  the  execution  of  a  written  in- 
strument constituting  the  foundation  of  the  previous  plead- 
ing answered  by  such  denial ;  but  such  pleading  has  not 
been  regarded  as  having  the  effect  to  put  in  issue  the  execu- 
tion of  any  written  instrument,  but  only  its  existence,  unless 
the  pleading  was  verified  by  oath. 

We  are  clearly  of  the  opinion  that  no  error  was  commit- 
ted by  the  court  below  in  allowing  the  bond  to  be  read  in 
evidence.  The  other  assignments  of  error  are,  in  our 
judgment,  equally  untenable. 

The  judgment,  however,  will  have  to  be  reversed,  it  being 
entered  in  assumpsit  instead  of  debt.  But  as  a  careful  ex- 
amination has  failed  to  show  any  error  previous  to  the  find- 
ing of  the  verdict,  and  inasmuch  as  it  is  sufficient  to  sustain 
a  judgment,  we  deem  it  unnecessary  to  award  a  venire 
facias  de  novo,  but  we  reverse  the  judgment  and  remand 
the  cause,  with  leave  to  plaintiff  to  move  the  court  below  for 
a  judgment  on  the  verdict.    And  the  court  below  is  directed 

to  enter  the  proper  judgment. 

Reversed. 


Akdke  v.  Jokes. 

Appeal — how  prayed  for.  If  several  defendants  pray  an  appeal  jointly,  and 
the  appeal  bond  is  executed  by  one  only,  and  recite  an  appeal  by  one,  it  is 
irregular,  and  the  appeal  will  be  dismissed. 

Affbal  bond  —  when  amendable.  In  such  case  the  appeal  bond  1b  not 
amendable. 

Appeal  from  District  Court,  Clear  Creek  County. 

Jones  recovered  judgment  against  Andre  and  Haskins ; 
both  defendants  appealed,  and  day  was  given  to  perfect  the 
Vol.  I.  —  62 
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appeal,  by  bond,  with  security.  Within  the  time  limited 
Andre  filed  his  bond,  with  surety,  but  his  co-defendant  did 
not  join  therein,  and  the  condition  of  the  bond  recited  an 
appeal  by  Andre  only. 

Mr.  H.  M.  Teller,  for  appellee,  moved  to  dismiss  the 
appeal  for  the  imperfections  of  the  bond. 

Mr.  W.  B.  Gobsline,  for  appellant,  asked  leave  to  amend 
the  bond. 

Belfobd,  J.,  was  of  opinion  that  leave  to  amend  ought 
to  be  allowed. 

Per  Curiam.    The  motion  to  dismiss  must  be  allowed ; 

the  appeal  was  granted  upon  certain  conditions,  which  have 

not  been  complied  with.    Haskins  has  evidently  abandoned 

his  appeal.    The  defendants  might  have  prayed  joint  and 

several  appeals,  but  they  both  united  in  the  only  appeal 

which  was  prayed,  and  a  joint  appeal  of  two  cannot  be 

prosecuted  by  one  only.     Watson  v.  Thrall,  3  Gilm. 

Johnson  v.  Barber,  4  id.  1. 

Motion  allowed. 


Clements  t>.  Hahn. 

Practice  in  sufrbiob  coubt— certiorari  far  lost  records.  Certiorari  will  not 
be  issued  to  bring  up  matter,  not  of  record,  in  the  court  below. 

Where  a  bill  of  exceptions  has  been  lost  from  the  files  of  the  court  below, 
certiorari  cannot  be  issued  to  bring  up  the  record  of  such  bill  until  the 
loss  has  been  supplied. 

Error  to  District  Court,  Gilpin  County. 

Plaintiff  in  error  suggested  diminution  of  the  record  on 
the  affidavit  of  Charles  C.  Post,  Esq.,  who  appeared  for 
the  defendant  in  the  court  below,  now  plaintiff  in  error, 
and  who  deposed  to  facts  tending  to  show  that  a  bill  of  the 
exceptions  reserved  by  the  defendant  upon  the  trial  in  the 
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court  below  had  been  prepared  by  him  and  allowed,  and 
signed  by  the  chief  justice  who  presided  at  that  trial,  and 
had  been  afterward  filed  in  the  office  of  the  clerk  of  the 
district  court.  The  affidavit  further  set  forth  that  deponent 
had  diligently  searched  the  office  of  said  clerk  and  pro- 
cured the  clerk  to  make  search  among  all  the  papers  in  his 
office  and  in  all  places  where  it  might  be,  and  that  said  bill 
of  exceptions  could  not  be  found. 

Per  Curiam.    Certiorari  cannot  go  upon  this  showing. 

The  affidavit  relied  upon  shows  that  the  bill  of  exceptions 

no  longer  remains  in  the  court  below,  and  the  clerk  of  that 

court  cannot  certify  what  is  not    It  may  be  that,  upon 

proper  showing,  the  district  court  will,  in  the  exercise  of 

its  discretion,  allow  this  bill  of  exceptions  to  be  supplied 

by  copy.     If  that  should  be  done,  you  may  then  renew 

your  suggestion. 

Motion  denied. 


Paul  v.  Luttrbll. 

Pbactice — proceedings  when  judgment  is  reversed  and  cause  is  remanded. 

When  the  judgment  of  a  district  court  is  reversed  in  this  court,  and  the 

cause  is  remanded  for  a  new  trial,  the  jurisdiction  of  the  district  court  is 

restored,  and  the  parties  are  bound  to  attend  and  proceed  to  trial  whenever 

required  by  that  court. 
In  such  case  it  is  not  essential  that  the  plaintiff  should  proceed  at  the  first 

term  after  the  judgment  is  reversed. 
Nor  that  he  should  file  the  precept  or  mandate  of  this  court  before  proceeding 

In  the  district  court. 
Nor  that  he  should  give  notice  to  his  adversary  of  his  intention  to  docket  the 

cause  in  the  district  court. 

Upon  motion  for  supersedeas. 

Luttbell  brought  replevin  against  Paul  in  the  Jefferson 
district  court,  and  upon  the  writ  of  replevin  the  property 
was  taken  by  the  sheriff  and  delivered  to  him.  At  the  last 
term  of  this  court  a  judgment  theretofore  given  in  the 
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district  court  was  reversed,  and  the  cause  was  remanded  for 
a  new  trial. 

At  the  October  term,  1871,  of  the  district  court,  ajtuy 
was  called,  and  upon  their  verdict  judgment  was  given  for 
the  plaintiff  Lnttrell,  that  he  have  the  property,  and 
damages  for  the  detention  thereof  were  adjudged  to  him, 
and  a  retomo  Ttabendo  was  awarded. 

Upon  this  trial,  as  appeared  by  the  record,  no  one 
appeared  for  the  defendant ;  it  further  appeared,  that  no 
transcript  of  the  order  of  this  court,  whereby  the  cause  was 
remanded,  was  at  any  time  filed  in  the  district  court. 

Paul  now  moved  for  a  supersedeas,  assigning  for  error, 
among  other  things : 

1.  That  after  reversal  in  the  supreme  court  of  the  former 
judgment,  the  district  court  proceeded  to  a  new  trial  of  the 
issues,  and  gave  judgment  thereon,  although  no  precept  or 
mandate  had  been  issued  out  of  the  supreme  court  direct- 
ing the  said  district  court  to  proceed  farther. 

2.  That,  after  judgment  of  reversal  in  the  supreme  court 
of  the  former  judgment  given  in  the  district  court,  the 
cause  was  not  docketed  in  the  district  court  until  the  second 
term  succeeding,  and  then  without  notice  to  the  defendant 

3.  That,  by  the  judgment  of  the  district  court,  the 
defendant  was  required  to  return  to  the  plaintiff  the  goods 
and  chattels  which  were  already  in  plaintiff's  possession. 

Per  Curiam.  Your  motion  must  be  denied.  When  the 
former  judgment  of  the  district  court  was  reversed,  the 
defendant  still  remained  in  court,  and  was  bound  to  attend 
and  proceed  to  trial  whenever  required  by  the  district 
court.  He  was  not  entitled  to  notice  from  the  plaintiff  of 
his  purpose  to  docket  the  cause  or  proceed  to  trial. 

That  the  plaintiff  failed  to  have  the  cause  docketed,  or  to 
file  the  mandate  of  this  court  in  the  court  below  at  the  first 
term  after  judgment  of  reversal,  is  nothing ;  the  cause  was, 
nevertheless,  pending  there,  and  if  the  defendant  desired 
any  step  taken  at  that  time  he  might  have  procured  the 
mandate  himself,  or  he  might  have  proceeded  as  the  plain- 
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tiff  did,  filially,  without  the  mandate.  The  jurisdiction  of 
the  district  court  over  the  cause  was  restored  as  soon  as 
judgment  was  given  in  this  court.  The  mandate  was  but 
evidence  of  that  jurisdiction ;  and,  though  there  are  pru- 
dential reasons,  perhaps,  why  transcript  of  the  final  orders 
of  this  court,  where  causes  are  remanded,  should  be  filed 
in  the  court  below  before  either  party  is  allowed  to  proceed, 
yet  it  is  not  error  to  proceed  without  it,  for  the  question  is 
altogether  one  of  jurisdiction,  and  if  the  transcript  should  ' 
be  filed  at  any  time  hereafter,  as  it  may  be,  it  will  afford  con 
elusive  evidence  that,  at  the  time  when  the  district  court 
gave  the  judgment  now  complained  of,  it  had  jurisdiction 
to  do  so. 

The  award  of  the  writ  of  retomo  appears  to  us  to  be 
irregular,  and  if  the  plaintiff  in  error  proceeds  with  his 
writ  of  error  he  may  probably  have  that  order  vacated,  but, 
in  the  mean  time,  the  defendant  in  error  must  be  at  liberty 
to  take  execution  for  his  damages. 

Motion  denied. 


Shalloboss  a.  Kretschmer. 

Ebbor  assigned  as  to  matters  not  of  record.  Error  cannot  be  assigned  upon 
the  ruling  of  the  court,  in  allowing  a  promissory  note  to  be  read  in  evi- 
dence, unless  the  note  has  been  preserved  in  the  record. 

Damages  allowed  where  writ  has  been  prosecuted  for  delay.  It  appearing  that 
the  writ  of  error  was  prosecuted  for  delay,  twenty  per  cent  of  the  amount 
of  the  judgment  below  was  awarded  to  the  defendant  in  error. 

Error  to  Probate  Oowrt^  Arapahoe  County. 

Messrs.  Browne  &  Putnam,  for  plaintiff  in  error. 

Mr.  John  Mechling,  for  defendant  in  error. 

Per  Curiam.  A  brief  filed  on  behalf  of  plaintiff  in  er- 
ror contains  the  statement  that  a  promissory  note  was  im- 
properly received  in  evidence  in  the  conrt  below ;  bnt  the 
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note  is  not  preserved  in  the  record,  and  we  cannot  act  upon 
the  statement  of  counsel,  unsupported  by  the  record.  The 
writ  of  error  appears  to  have  been  prosecuted  for  delay,  and 
we,  therefore,  affirm  the  judgment  of  the  court  below,  with 
costs,  and  assess  twenty  per  cent  of  the  judgment  below 
against  the  plaintiff  in  error  as  damages. 

Reversed. 


Watson  v.  Hahn. 

Consideration — equitable  right  trill  support  express  promise.  It  the  remedy, 
by  second  indorsee  of  a  promissory  note  against  first  indorser,  is  in  equity 
alone,  this  equitable  right  is  sufficient  to  support  an  express  promise  upon 
which  he  may  recover  at  law. 

Pleading  and  evidence  —  common  counts.  In  an  action  by  the  second  in- 
dorsee of  a  promissory  note  against  the  first  indorser,  the  plaintiff  may 
recover  upon  evidence  of  an  express  promise  under  the  common  counts. 

Presumption  in  favor  of  judgment  below.  Where  the  bill  of  exceptions  does 
not  contain  all  of  the  evidence  given  on  the  trial  in  the  court  below,  the 
court  will  presume  that  the  finding  of  the  district  court  is  correct. 

Practice — objection  to  testimony  must  be  specific.  Upon  a  general  objection 
in  the  court  below,  to  copies  of  papers  offered  in  evidence,  it  cannot  be 
alleged  in  this  court  that  there  was  not  sufficient  evidence  of  the  loss  of 
the  original  papers  to  warrant  the  use  of  copies ;  that  objection  should 
have  been  made  In  the  district  court. 

Error  to  District  Court,  Gilpin  County. 
Mr.  L.  C.  Rockwell,  for  appellant 
Mr.  S.  B.  Hahn,  pro  se. 

Hallett,  C.  J.  Assumpsit  by  second  indorsee  against 
first  indorser  of  a  promissory  note,  and  demurrer  to  special 
counts  in  the  declaration  overruled ;  plea  of  general  issue 
to  the  common  counts,  and  trial  to  the  court  and  judgment 
for  the  plaintiff. 

Upon  the  question  raised  by  the  demurrer,  the  supreme 
court  held,  under  a  Virginia  statute  in  some  respects  similar 
to  ours,  that  an  indorsee  of  a  promissory  note  could  not  sue 
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a  remote  indorser  at  law  (Mandeville  v.  Middle,  1  Cranch, 
200),  and  that  the  remedy  was  by  bill  in  equity.  Riddle  v. 
Mandemlle,  5  Cranch,  322.  In  Illinois,  whence  our  statute 
was  obtained,  the  rale  is  otherwise.  Clifford  v.  Keating, 
3  Scam.  250. 

However  this  may  be,  defendant  in  error  proved  an 
express  promise  to  pay,  and  upon  this  he  may  recover 
under  the  common  counts.  According  to  the  case  in  5 
Cranch,  defendant  in  error  was  entitled  to  recover  in  equity 
if  the  law  is  as  claimed  by  plaintiff,  and  this  equitable 
right  will  support  the  express  promise  upon  which  an 
action  at  law  may  certainly  be  maintained.  1  Pars,  on  Cont. 
444.  Therefore  it  is  not  necessary  to  inquire  whether  the 
demurrer  was  properly  overruled,  and  we  express  no 
opinion  on  the  point.  Again,  it  does  not  appear  that  the 
bill  of  exceptions  contains  all  of  the  evidence  given  on  the 
trial  in  the  court  below,  and  we  will  presume  that  the  find- 
ing of  the  court  is  correct.    Ballance  v.  Leonard,  37  111.  43. 

Copies  of  certain  papers  were  received  on  the  trial,  to 
which  plaintiff  in  error  objected  generally,  but  this  objection 
cannot  be  renewed  here.  If  there  was  not  sufficient  evidence 
of  the  loss  of  the  original  papers  to  warrant  the  use  of 
copies,  that  objection  should  have  been  made  in  the  court 
below.  As  to  the  depositions,  some  of  the  testimony  was 
irrelevant,  but  we  cannot  reverse  the  judgment  for  that 
reason.  The  testimony  is  abundantly  sufficient  to  support 
the  judgment  of  the  court,  and  that  which  is  irrelevant  and 
immaterial  could  not  have  had  any  influence  in  determining 
the  issue. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Doaite  et  al.  v.  Glenn  et  al. 

Rytdrnce  of  declarations  of  parties  in  charge  of  property  to  show  possession. 
On  the  trial  of  an  issue  as  to  ownership  of  property,  between  interpleading 
claimants  and  plaintiffs  in  attachment,  the  declarations  of  the  claimants 
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and  others  who  were  present  with  the  property,  made  to  the  officer  at  the 
time  the  writ  was  levied,  are  admissible  to  show  who  were  in  possession 
of  the  property. 

Evidence  as  to  who  woe  in  charge  of  property  admissible.  The  officer  hairing 
testified  that  the  claimants  were  with  the  property  attached  at  the  time  the 
levy  was  made,  his  testimony  upon  that  point  was  admissible,  and  a  motion 
to  exclude  all  of  his  testimony  from  the  jury,  was  properly  overruled. 

Mishombb — of  to  middle  name.  The  law  knows  but  one  christian  name,  and 
the  omission  or  incorrect  insertion  of  a  middle  name  or  initial  letter  is 
immaterial. 

Pbacticb — when  formal  objections  to  deposition  must  be  made.  Formal  objec- 
tions to  a  deposition  most  be  made  before  trial,  and  the  objection  that  the 
official  character  of  a  notary  public,  by  whom  the  deposition  was  taken,  ifl 
not  authenticated,  is  of  this  nature. 

Deposition — witness  must  be  sworn  in  the  cause.  A  deposition  taken  in  an 
attachment  suit,  upon  notice  that  the  deposition  would  be  read  upon  the 
trial  of  the  cause,  and  the  witness  being  sworn  to  testify  in  that  cause,  is 
not  admissible  upon  the  trial  of  an  issue  between  interpleading  *fr«n*»rf» 
of  the  property  attached  and  the  plaintiffs  in  the  attachment. 

Pbesumftion  of  ownership  arising  from  possession  of  personal  property. 
Upon  issue  Joined  between  interpleading  claimants  and  plaintiffs  in  attach- 
ment, where  there  is  evidence  to  show  that  the  claimants  were  in  posses- 
sion of  the  property  at  the  time  the  writ  was  levied,  the  jury  was  properly 
instructed,  that,  if  the  property  was  found  in  possession  of  the  claimant! 
at  the  time  of  the  levy,  from  such  possession  the  law  raises  a  presumption 
that  the  claimants  were  then  the  owners  of  such  property. 

Judgment  on  issue  found  for  interpleading  claimants.  It  is  irregular  to  enter 
judgment  in  favor  of  the  interpleading  claimants  for  the  possession  of  the 
property  attached,  but  where  all  the  property  attached  is  embraced  in  the 
claimant's  pleading,  the  irregularity  is  not  sufficient  to  reverse  judgment 

Evidence  of  ownership  of  property  attached  —  sheriff'*  return.  Where 
the  sheriff  returns  to  a  writ  of  attachment  that  the  defendants  are  not 
found  in  his  county,  and  does  not  state  in  whose  possession  he  found  the 
property  attached,  such  return  does  not  make  out  a  prima  fade  case  of 
ownership  of  the  property  in  the  attachment  defendants. 

Error  to  District  Court,  Arapahoe  County. 

The  sheriff's  return  to  the  writ  of  attachment  was  as  fol- 
fows :  "  I  have  duly  executed  this  writ  by  levying  on 
seven  hundred  and  fifty-five  head  of  Texas  cattle,  branded 
seventy-one.  Six  horses  or  two  mares  and  four  geldings, 
one  saddle,  one  bridle,  one  heavy  wagon,  one  sorrel  mare 
branded  §,  connected  on  right  shoulder,  one  sorrel  mare 
branded  OX  on  left  hip,  M  S  on  shoulder,  one  sorrel  horse 
branded  LL  on  shoulder,  one  bay  horse  branded  H  on 
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shoulder,  one  black  poney  branded  HS  on  shoulder,  one 
black  poney  branded  B  on  shoulder,  as  I  am  therein  com- 
manded, and  have  the  said  property  now  in  my  possession. 
The  within-named  Oliver  S.  Glenn  and  Rufus  E.  Talpey 
are  not  found  in  my  county." 

The  claimants  described  the  property  in  their  plea  as  fol- 
lows :  "  Seven  hundred  and  fifty-five  head  of  Texas  cattle 
branded  "71,"  one  sorrel  mare  branded  §,  connected  on 
right  shoulder,  one  sorrel  mare  branded  OX  on  left  hip,  one 
sorrel  horse  branded  LL  on  shoulder,  one  bay  horse 
branded  H  on  shoulder,  one  black  poney  branded  HS  on 
shoulder,  one  black  poney  branded  B  on  shoulder,  one 
saddle,  one  bridle,  one  heavy  wagon." 

The  judgment  of  the  court  was  as  follows :  "  It  is  con- 
sidered by  the  court  that  the  property  taken  by  virtue  of 
the  writ  of  attachment  in  this  cause  be  delivered  up  to  the 
said  Lockhart  T.  Glenn  and  George  O.  Talpey,  and  that  a 
writ  of  retorno  Tiabendo  be  awarded  and  issued  therefor." 

In  addition  there  was  judgment  for  costs. 

The  evidence  is  sufficiently  stated  in  the  opinion  of  the 
court. 

The  first  instruction  to  the  jury  is  given  in  the  opinion  of 
the  court ;  the  second  and  third  instructions  were  as  fol- 
lows: 

If  the  interpleading  claimants  purchased  the  stock  which 
is  in  controversy  with  the  funds  of  the  defendants,  or  held 
the  same  for  the  use  of  the  defendants,  then  such  purchase 
and  holding  was  a  fraud  upon  the  creditors  of  the  defend- 
ants, and  the  property  in  question  was  subject  to  the  levy 
of  the  plaintiff's  writ  of  attachment 

Such  fraud  as  supposed  in  the  last  instruction  is  not  to 
be  presumed  or  inferred  without  proofs,  and  it  is  for  the 
jury  to  say,  upon  all  of  the  facts  and  circumstances  in 
proof,  whether  the  possession  of  the  interpleading  claimants 
was  an  honest  one  or  merely  colorable  and  fraudulent. 

Messrs.  Charles  &  Elbert,  for  plaintiffs  in  error. 

Messrs.  France  &  Rogers,  for  defendants  in  error. 
Vol.  L— 63 
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Eelford,  J.  Plaintiffs  in  error  commenced  suit  by 
attachment  in  the  district  court  of  the  county  of  Weld,  on 
the  22d  day  of  September,  1870,  against  Oliver  S.  Glenn  and 
Bufus  E.  Talpey,  for  the  sum  of  $7,000.  A  writ  of  attach- 
ment was  issued,  directed  to  the  sheriff  of  said  county, 
which  was,  on  the  23d  day  of  September,  1870,  levied  on  the 
following  described  property,  to  wit :  seven  hundred  and  fifty- 
five  head  of  Texas  cattle,  six  horses,  one  saddle  and  bridle, 
and  one  heavy  wagon.  At  the  following  December  term 
of  the  district  court  defendants  in  error  filed  in  said  suit 
their  plea,  claiming  that  they  were  the  absolute  owners 
of,  and  entitled  to,  the  immediate  possession  of  the  prop- 
erty above  set  forth.  To  this  plea  a  replication  was  filed 
by  the  attachment  plaintiffs,  denying  that  the  property 
levied  on  by  the  writ  of  attachment,  and  described  in 
said  plea,  was  the  property  of  said  interpleader^  or 
that  they  were  entitled  to  the  possession  of  the  sama 
Issue  being  joined,  by  stipulation  of  the  parties,  the  cause 
was  brought  to  Arapahoe'  county  for  trial.  The  jury  re- 
turned a  verdict  for  the  defendants  in  error,  on  which  judg- 
ment was  rendered  for  return  of  the  property  attached.  On 
the  trial  below,  the  interpleading  claimants,  to  support  the 
issue  on  their  side,  introduced  as  a  witness  one  Thomas  £. 
Benson,  who  testified  that,  as  deputy  sheriff,  he  had  levied 
the  writ  of  attachment ;  "that  at  the  time  of  the  levy  he 
found  the  property  in  the  possession  of  George  Glenn  and 
Dr.  Talpey.  These  young  men  were  in  possession  of  the 
cattle.  They  had  some  herders  with  them.  One  colored 
person  driving  a  team,  and  one  other  man  on  horseback. 
Did  not  know  that  they,  the  interpleaders,  were  in  possession 
more  than  the  other  men  who  were  there,  except  from  what 
they  told  him.  Saw  them  there  with  the  cattle,  so  were  the 
ether  men  as  much  as  they."  The  plaintiffs  moved  to 
exclude  this  testimony,  on  the  ground  that  Benson's  knowl- 
edge of  the  possession  was  derived  from  the  declarations  of 
the  claimants  and,  therefore,  hearsay  and  inadmissible. 
This  motion  was  denied  by  the  court,  and  this  constitutes 
the  first  assignment  of  error,  which  we  will  notice.    The 
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declarations  made  by  the  claimants  to  Benson  do  not  appear 
in  the  record,  and  hence,  we  are  unable  to  judge  of  their 
character  and  force. 

It  is  a  settled  rale,  that  the  best  evidence  that  the  nature 
of  the  case  will  admit  of  must  be  adduced  unless  some 
obstacle  lies  in  the  way  which  legally  authorizes  a  resort  to 
inferior  evidence.  The  highest  degree  of  certainty  of  which 
the  mind  is  capable,  with  respect  to  the  existence  of  a  par- 
ticular fact,  consists  in  a  knowledge  of  the  fact,  derived 
from  actual  perception  of  the  fact  by  the  senses.  It  is  sel- 
dom, however,  that  a  jury  can  act  upon  knowledge  of  this 
description;  it  rarely  happens  that  a  fact  which  can  be 
decided  by  mere  inspection  is  submitted  to  the  considera- 
tion of  the  jury.  The  second  degree  of  evidence  in  the 
scale  of  certainty  consists  of  information  derived  from  the 
relation  and  information  of  those  who  have  had  the  means 
of  obtaining  actual  knowledge  of  the  fact,  from  actual  per- 
ception of  the  same  by  the  senses ;  and  upon  knowledge 
thus  derived  juries  must  in  general  act.  The  jury  must  be 
informed  of  the  facts  by  those  who  are  eye  and  ear  wit- 
nesses of  them.  The  third  degree  of  evidence  in  the  scale 
of  certainty  consists  of  information  derived,  not  imme- 
diately from  one  who  has  had  actual  knowledge  of  the  fact 
by  the  perception  of  his  senses,  but  from  one  who  knows  it 
only  by  its  having  been  asserted  by  some  other  person ;  this 
is  generally  hearsay  evidence.  And,  although  there  is  a 
rule  which  excludes  hearsay  evidence,  yet  there  are  numer- 
ous exceptions  to  it,  which  courts  are  bound  to  recognize 
and  enforce,  and  among  the  exceptions  thus  recognized  is, 
that  when  a  declaration  is  in  itself  a  fact,  and  is  part  of  the 
res  gesta,  the  objection  to  hearsay  evidence  ceases. 

The  distinction  between  a  mere  recital,  which  is  not  evi- 
dence, and  a  declaration  which  is  to  be  considered  as  a  fact 
in  the  transaction,  and  therefore  evidence,  frequently  occa- 
sions much  discussion.  The  rule  is  this :  if  the  declaration 
has  a  tending  to  illustrate  the  question,  and  any  importance 
can  be  attached  to  it  as  a  circumstance,  which  is  part  of 
the  transaction  itself,  and  deriving  a  degree  of  credit  from 
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its  connection  with  the  circumstances,  independently  of  any 
credit  to  be  attached  to  the  speaker,  then  it  is  admissible. 
The  objection  of  hearsay  evidence  can  never  operate  to  the 
exclusion  of  any  statement  of  a  fact  which  the  law  regards 
as  a  proper  and  safe  medium  for  conveying  the  truth  to  a 
jury  ;  for,  in  such  case  the  evidence  is  admissible,  because 
it  is  in  itself  and  ip  connection  with  the  circumstances  deserv- 
ing of  credit,  and  it  is  no  more  hearsay  evidence  than  the 
fact  itself.  Such  evidence  does  not  rest  upon  the  credit  due 
to  the  person  who  makes  the  statement,  but  it  is,  in  general, 
good,  although  the  person  who  made  it  would  not,  in  ordi- 
nary cases,  be  believed  upon  oath.  It  is  admitted  as  a  part 
of  the  transaction,  on  the  presumption  that  it  is  calculated 
to  elucidate  the  facts  with  which  it  is  connected,  and  it  is 
evidence,  although  the  party  who  made  it  is  himself  a  com- 
petent witness.  Ingram  v.  Flasket,  3  Blackf  .  454.  In  treat- 
ing of  this  subject  Clifford,  J.  (Insurance  Co.  v.  Mosley, 
8  Wal.  412),  says :  "  Undoubtedly  whenever  evidence  of 
an  act  done  by  a  party  is  admissible,  the  declarations  he 
made  at  the  time  the  act  was  done  are  also  admissible,  if 
they  were  of  a  character  to  elucidate  and  unfold  the  act, 
because  they  derive  a  degree  of  credit  from  the  act  itself 
and  do  not  rest  entirely  upon  a  statement  not  made  under 
oath.  But  such  declarations  cannot  properly  be  received  as 
evidence,  unless  the  principal  act  which  they  accompany 
and  to  which  they  relate  is  itself  material  to  the  issue  to  be 
submitted  to  the  jury,  nor  unless  the  declarations  were  made 
at  the  time  the  principal  act  was  done,"  etc.  The  record 
shows  that,  at  the  time  of  the  levy  of  the  writ  of  attachment, 
these  claimants  were  with  the  cattle.  This  is  a  distinct  fact 
in  itself  and  a  fact  which  was  ascertained  by  Benson  by 
actual  perception,  a  fact  which  he  could  and  did  testify  to, 
so  that  we  find  something  to  which  the  declarations  can 
attach,  and  from  which  they  derive  a  legal  support  The 
latter  would  be  clearly  inadmissible  were  they  disconnected 
from  the  act  of  levy.  If  made  at  any  other  time  they  could 
not  be  received,  and  their  admissibility  is  only  secured  by 
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reason  of  their  forming  a  part  of  the  transaction,  of  the  levy, 
or  what  occurred  at  that  time. 

In  Nilson  v.  Iverson,  19  Ala.  95,  the  declaration  of 
a  party,  while  in  the  possession  of  a  slave,  "  that  she  was 
his  negro  and  that  he  intended  to  keep  her,"  was  held  ad- 
missible as  part  of  the  res  gestce  to  prove  the  character  of 
his  possession.  And  in  Nilson  v.  Iverson,  17  Ala.  216, 
the  court  holds  that  the  declarations  of  a  party  in  posses- 
sion are  admissible  as  a  part  of  the  res  gestce  to  prove  the 
character  of  his  possession,  as  that  he  claims  the  property 
as  his  own,  or  holds  it  in  subordination  to  the  claims  of 
another.    1  Halstead's  Ev.  424,  426. 

The  material  issue  to  be  tried  in  this  case  was,  the  posses- 
sion and  ownership  of  the  property  at  the  date  of  the  levy. 
The  return  of  the  sheriff  to  the  writ  shows  that  the 
attachment  defendants,  Oliver  S.  Glenn  and  Rufus  E. 
Talpey,  were  not  found  in  his  county  at  the  time  the  prop- 
erty was  attached,  and  on  the  trial  of  the  interplea  the 
sheriff  testifies  that  the  claimants  were  with  the  herd.  This 
certainly  was  evidence  of  possession.  It  might  be  slight, 
but  still  it  is  entitled  to  some  regard,  and  especially  so  when 
nothing  appears  to  show  that  the  elder  Glenn  or  Talpey 
had  ever  been  in  possession  of  the  cattle.  It  is  true  that 
there  were  two  other  parties  with  the  interpleaders  at  that 
time,  a  colored  man  driving  a  team,  and  a  man  on  horseback. 
And  it  is  claimed  that  this  is  evidence  of  a  joint  posses- 
sion. It  is  sufficient  argument  on  this  point  to  say  that 
these  parties  nowhere  appeared  as  claimants,  nor  are  they 
known  in  any  w  ly  as  interested  in  this  suit,  or  as  parties  to 
this  record.  Benson  says  he  found  the  property  in  the 
possession  of  George  Glenn  and  Dr.  Talpey.  There  is  an 
evident  confusion  of  names  here,  and  no  effort  seems  to 
have  been  made  by  the  attorneys  in  the  court  below  to  ex- 
plain this.  But  it  appears  from  the  evidence  that,  in  using 
these  names,  the  witness  intended  and  designed  to  desig- 
nate Lockhart  T.  Glenn  and  George  O.  Talpey,  for  he  says : 
"these  young  men,  the  interpleading  claimants,  were  in 
possession  of  the  property,"  etc. 
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The  younger  Glenn  and  Talpey  were  both  present  in 
court,  and,  from  a  careful  reading  of  the  testimony, 
there  can  be  no  doubt  that  Benson  referred  to  them 
when  he  used  the  words  "  George  Glenn  and  Dr.  Talpey." 
Independent  of  any  declarations  made  by  these  parties,  it 
would  have  been  error  for  the  court  to  strike  out  the  evi- 
dence of  Benson,  for  the  reason  that  his  knowledge  of  the 
claimants'  possession  may  have  been  founded  quite  as  much 
on  the  feet  that  they  were  with  the  cattle,  and  driving 
them  as  from  their  declarations.  At  least,  in  establishing 
the  feet  of  possession,  the  circumstance  that  these  claim- 
ants were  with  the  cattle  was  proper  to  be  given  in  evi- 
dence, and  this  circumstance  is  detailed  by  Benson. 

The  next  error  assigned*  is  the  refusal  of  the  court  to 
allow  plaintiffs  to  read  in  evidence  the  deposition  of  James 
W.  Hanna.  Several  objections  were  made  by  the  defend- 
ants, which  we  will  notice  in  the  following  order : 

1.  The  commission  is  to  take  the  deposition  of  James  H. 
Hanna,  and  the  deposition  taken  is  that  of  James  W. 
Hanna. 

2.  That  there  is  no  authentication  of  the  character  of  the 
notary  public. 

3.  That  the  deposition  is  taken  in  the  original  cause,  and 
not  in  the  interpleading  suit,  and  does  not  permit  interrog- 
atories to  be  propounded  in  behalf  of  the  claimants. 

4.  That  the  parties  plaintiffs  in  this  suit  were  different 
from  those  named  in  the  commission. 

These  objections  were  all  made  for  the  first  time  on  the 
trial. 

There  is  nothing  in  the  first  objection.  In  legal  contem- 
plation, the  middle  letter  constitutes  no  part  of  one's  name. 
The  law  knows  but  one  Christian  name,  and  the  omission 
or  incorrect  insertion  of  a  middle  name  or  initial  is  imma- 
terial in  pleading;  so  also  in  a  commission  to  take 
depositions,  franklin  v.  TalVmadge,  3  Johns.  84 ;  Roose- 
velt v.  Gardiner,  2  Cow.  463 ;  Milk  v.  Christie,  1  Hill, 
102 ;  (Hnnis  v.  Martin,  10  Iowa,  347. 

The  second  objection  was  not  well  taken.    Generally 
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speaking,  a  party  cannot  be  allowed  to  lull  his  adversary 
into  security  by  his  silence  till  the  trial  commences,  and 
then  spring  an  objection  on  him  which,  if  sustained,  may 
deprive  him  of  the  proof  of  material  &cts,  which  he  might 
have  established  in  a  more  formal  and  regular  mode,  had 
the  objection  been  made  and  sustained  at  an  earlier  period. 
1  Gilm.  425.  When  formal  objections  are  not  made  prior 
to  the  commencement  of  the  trial,  they  cannot  be  heard 
afterward.  The  party  seeking  to  use  the  deposition 
would  be  justified  in  believing  that  these  objections  had 
been  waived.  To  hold  any  other  doctrine  on  this  subject 
would  work  most  serious  mischief.  In  many  instances  it 
would  operate  to  prevent  a  party  from  availing  himself  of 
the  attendance  of  witnesses,  by  whom  the  same  matters 
contained  in  deposition  might  be  proved. 

The  third  objection  is  of  a  more  serious  and  substantial 
character.  The  notice  was  served  on  the  defendants  in  the 
attachment  suit  as  well  as  on  the  claimants,  and  contained 
the  statement  that  the  deposition  was  to  be  used  in  evidence 
on  the  trial  of  the  above  entitled  cause,  now  pending,  etc., 
and  that  they  were  at  liberty  to  file  cross-interrogatories 
and  join  in  the  commission. 

Without  deciding  whether  the  notice  was  sufficient  to 
bind  the  claimants,  we  find,  from  an  examination  of  the 
notary's  certificate  to  the  deposition,  that  Hanna  was  sworn 
as  a  witness  in  the  case  of  Doane  et  al.  v.  Oliver  S.  Glenn 
and  Rvfus  E.  Talpey.  It  does  not  appear  that  he  was 
sworn  as  a  witness  in  the  cause  of  Glenn  and  TaJ/pey^  inter- 
pleader'Sy  v.  Doane  et  al.  To  have  made  this  deposition 
available  on  the  trial  of  the  interplea  the  witness  should 
have  been  sworn  in  that  suit.  The  parties  were  different, 
and  to  have  admitted  the  deposition  under  these  circum- 
stances would  ^have  been  to  give  the  plaintiffs  in  error  the 
benefit  of  his  testimony,  without  the  sanctity  of  an  oath. 
We  are  of  the  opinion  that  the  court  committed  no  error  in 
excluding  the  deposition. 

The  court  gave  to  the  jury  the  following  instruction, 
which  is  assigned  for  error : 


004  Boakx  et  al.  v.  Glenx  et  aL  [Feb.  T., 

"  The  burden  of  showing  that  they  are  the  owners  of  the 
property  in  question,  and  were  such  owners  at  the  time  of 
the  levy  of  the  attachment  is  upon  the  interpleading  claim- 
ante.  But,  if,  at  the  time  of  the  levy  of  the  writ  of  attach- 
ment in  this  case,  the  property  was  found  in  the  possession 
of  the  interpleading  claimants,  then,  from  such  possession, 
the  law  raises  a  presumption  that  the  interpleading  claim- 
ants were  then  the  owners  of  such  property,  and  unless  it 
has  been  shown  to  the  satisfaction  of  the  jury  that  such 
possession  of  the  interpleading  claimants  (if  they  were  so 
in  possession)  was  colorable  or  fraudulent,  and  a  possession 
for  the  use  of  the  defendants  in  this  suit,  the  interpleading 
claimants  may  recover." 

The  plaintiffs  in  error  claim  that  the  law  raises  no  pre- 
sumption of  ownership  from  the  possession  of  personal 
property.  Matthews,  in  his  work  on  Presumptive  Evidence, 
page  80,  says:  "As  to  personal  property  of  a  movable 
nature,  the  general  rule  is,  that  possession  constitutes  the 
criterion  of  title,  and  for  this  reason,  that  no  other  means 
exist  by  which  a  knowledge  of  the  fact  to  whom  it  belongs 
can  be  attained.  Hence,  a  vendor  of  personal  chattels  is 
never  expected  to  show  the  origin  of  his  right." 

Presumptions,  or,  as  they  are  sometimes  called,  "intend- 
ments of  the  law,"  are  inferences  or  positions  established  for 
the  most  part  by  the  common  and  occasionally  by  the  stat- 
ute law,  and  are  obligatory  alike  on  judges  and  juries. 
They  differ  from  presumptions  of  fact,  or  mixed  presump- 
tions, in  two  important  respects.  In  the  latter  a  discretion 
more  or  less  extensive,  as  to  drawing  the  inference,  is  vested 
in  the  tribunal,  while  in  the  former  the  law  peremptorily 
requires  a  certain  inference  to  be  made  whenever  the  facts 
appear,  which  it  assumes  as  the  basis  of  that  inference.  In 
the  second  place  presumptions  of  law  are,  in  reality,  rules 
of  law,  and  a  part  of  the  law  itself,  and  the  court  may  draw 
the  inference  whenever  the  requisite  facts  are  developed  in 
the  pleading,  while  all  other  presumptions,  however  obvi- 
ous, being  only  inferences  of  fact,  cannot  be  made  without  t 
the  intervention  of  the  jury.    There  is  a  class  of  presump- 
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tions  which  the  law,  out  of  regard  for  public  policy,  recog- 
nizes and  enforces.  In  such  cases  it  gives  an  artificial  effect 
to  the  facts  which  give  rise  to  the  presumption,  beyond  their 
natural  tendency  to  produce  belief.  For  instance,  when  one 
sets  fire  to*  a  house  the  presumption  is  that  he  intended 
injury  to  its  owner.  If,  then,  a  legal  presumption  is  one 
that  the  law  peremptorily  requires  to  be  drawn  from  certain 
ascertained  facts,  and  which  is  incumbent  alike  on  courts 
and  juries  to  make,  then  clearly  the  possession  of  personal 
property  does  not  create  such  a  presumption.  It  is  purely 
an  inference  of  fact  to  be  dealt  with  by  the  jury,  and  not 
one  of  law  to  be  applied  by  the  court,  and  falls  strictly 
within  Mr.  Starkie's  definition  of  natural  presumptions,  or 
presumptions  of  mere  fact.  It  depends  wholly  upon  its 
own  natural  force  and  efficacy  in  generating  conviction  in 
the  mind,  as  derived  from  those  connections  which  are 
pointed  out  by  experience,  and  is  altogether  independent  of 
all  artificial  legal  relations.  It  is  a  fact  to  be  weighed  by 
the  jury,  when  they  have  found  it,  as  a  circumstance,  tend- 
ing to  establish  in  their  minds  the  main  fact  in  issue,  to  wit : 
whether  the  possessor  is  the  real  owner. 

The  inaccuracy  of  calling  it  a  legal  presumption  finds 
sanction  in  the  language  of  many  courts  and  writers  upon 
the  subject  of  evidence.    12  Wis.  594. 

It  is  said  that  presumptions  of  this  kind  may  be  properly 
termed  legal  presumptions,  because  they  have  been  so  fre- 
quently drawn  under  the  sanction  of  legal  tribunals  that 
they  are  to  be  viewed  as  presumptions  authorized  by  law. 
We  cannot,  therefore,  say  that  in  this  cause  the  naming  it 
a  legal  presumption  in  the  instruction  to  the  jury  was  error. 
The  jury  were  told  that  the  burden  of  proving  ownership 
was  upon  the  claimants,  and  they  were  further  told,  that 
while  the  law  did  raise  a  presumption  of  ownership  from 
possession,  yet  if  that  possession  was  colorable,  or  for  the 
use  of  the  attachment  defendants,  then  they  could  not 
recover.  Even  if  the  instructions  were  erroneous  we  would 
not  feel  at  liberty  to  reverse  the  case  on  that  ground.    The 

plaintiffs  in  error  had  every  opportunity  to  make  good  their 
Vol.  I.  —  64 
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claim,  if  they  had  any.  Their  examination  of  witnesses  was 
long  and  ingenious,  and  yet  they  failed  to  bring  before  the 
jury  any  evidence  calculated  to  satisfy  them  that  the  elder 
Glenn  and  Talpey  were  the  owners  of  the  property.  There 
are  many  suspicious  circumstances  connected  with  the  pur- 
chase of  the  cattle  and  the  conduct  of  the  parties,  and  these 
were  all  brought  to  the  attention  of  the  jury,  and  after  weigh- 
ing them  they  returned  their  verdict  for  the  claimants. 

Whatever  may  be  our  opinion  of  the  merits  of  the  contro- 
versy, we  cannot  usurp  the  function  of  the  jury  and  disre- 
gard a  verdict  that  has  evidence  to  support  it.  The  issue 
below  was  a  clear  and  distinct  one.  Was  the  property  levied 
upon  the  property  of  the  interpleaders  ?  That  issue  was 
fully  tried  and  the  court  left  the  jury  free  to  pass  upon  it, 
and  they  resolved  it  against  the  plaintiffs  in  error.  The 
court,  in  the  second  instruction  given  to  the  jury,  told  than 
that  if  the  interpleading  claimants  purchased  the  stock  in 
controversy  with  the  funds  of  the  defendants,  or  held  the 
same  for  the  use  of  the  defendants,  then  such  purchase  and 
holding  was  a  fraud  upon  the  creditors  of  the  defendants, 
and  that  the  property  in  question  was  subject  to  the  levy  of 
the  plaintiffs'  writ  of  attachment.  Under  this  instruction, 
the  jury  had  the  right,  and  doubtless  did  consider  fully,  not 
only  the  evidence  of  Blackington,  but  all  the  circumstances 
which  were  brought  out  on  the  trial,  and  which  indicated 
the  character  of  the  transactions  had  by  the  younger  and 
elder  Glenn  and  Talpey  in  reference  to  the  cattle. 

Objection  is  also  made  to  the  form  of  the  judgment  ren- 
dered in  this  cause.  We  are  of  the  opinion  that  the  judg- 
ment in  the  present  form  is  irregular.  It  would  be  better, 
in  entering  judgment  in  cases  of  this  kind,  to  have  it  show 
that  the  property  described  in  the  plea  is  the  property 
adjudged  to  be  restored,  instead  of  the  property  levied 
upon  by  the  writ  of  attachment.  We  do  not,  however, 
conceive  that  an  irregularity  of  this  kind  is  in  anyway 
prejudicial  to  the  plaintiffs  in  error. 

There  is  one  other  point  made  by  the  plaintiffs  in  error 
which  we  think  it  proper  to  allude  to.    It  is  claimed  that 
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the  return,  made  by  the  officer  on  the  writ  of  attachment, 
was  prima  facie  evidence  that  this  property  belonged  to 
Oliver  S.  Glenn  and  Rnfus  E.  Talpey,  as  against  the  inter- 
pleading claimants,  and  would  have  been  sufficient  to  sup- 
port the  issue  on  behalf  of  the  plaintifife,  without  any  fur- 
ther evidence,  until  rebutted.  It  is  quite  true  that  such 
returns  are  commonly  evidence  of  more  or  less  force,  ac- 
cording to  circumstances,  and,  particularly,  with  respect  to 
parlies  against  or  for  whom  they  are  sought  to  be  used. 
A  familiar  illustration  is,  when  a  person  other  than  the 
defendant  in  execution  sues  or  is  sued  for  property  levied 
on  under  it,  in  which  base  the  return  usually  states  the 
property  to  belong  to  the  judgment  debtor,  but  the  real 
owner  is  always  permitted  to  contradict  such  statement. 
2  Philips'  Ev.  368,  369  (margin). 

The  sheriff,  in  making  his  return,  does  not  state  to  whom 
this  property  belongs,  nor  in  whose  possession  it  was  found. 
It  further  appears  that,  at  the  time  of  the  levy  of  the  writ, 
Oliver  S.  Glenn  and  Rufus  E.  Talpey  were  not  found  in 
Weld  county.  It  seems  to  me  that  it  would  be  doing  vio- 
lence to  every  principle  of  law,  to  hold  that  such  a  return 
furnishes  prima  facie  evidence  of  ownership  in  the  elder 
Glenn  and  Talpey  against  the  interpleaders. 

In  accordance  with  the  view  we  have  taken  of  this  case, 
the  judgment  of  the  court  below  must  be  affirmed. 

Affirmed, 


Sopris  v.  Webster. 

New  trial — verdict  not  eupported  by  evidence.  If,  in  an  action  of  replevin, 
no  evidence  of  the  value  of  the  property,  or  of  the  value  of  its  use,  in 
given,  no  more  than  nominal  damages  can  be  allowed  for  the  detention 
thereof. 

Appeal  from  District  Court,  Arapahoe  County. 
Mr.  L.  B.  France,  for  appellant. 
Mr.  S.  E.  Bbowke,  for  appellee. 
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Wells,  J.  The  judgment  in  this  case  is  clearly  erroneous. 
The  jury  awarded  the  plaintiff  $60  as  his  damages  for  the 
wrongful  detention  of  the  property  in  controversy,  while 
there  is  no  evidence  in  the  record  of  its  value  or  of  the  value 
of  its  use  during  the  detention.  There  was,  therefore,  no 
data  upon  which  damages  could  be  assessed,  and  only 
nominal  damages  should  have  been  allowed. 

For  this  error  the  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  to  the  district  court,  with  directions  to 
that  court  to  award  a  new  trial. 

liewrsed. 


The  People  v.  Myebs.  - 

JuKiBDicnoK  of  bupremb  Court  in  criminal  eases.  This  court  can  enter- 
tain jurisdiction  of  causes  only  in  the  methods  prescribed  by  law,  and  can- 
not give  judgment  in  a  criminal  cause  certified  into  this  court  from  a  dis- 
trict court,  without  writ  of  error. 

Practice — removal  of  record*  into  supreme  court.  This  court  will  not  take 
cognisance  of  questions  arising  in  a  criminal  cause,  which  are  brought 
into  this  court  from  a  district  court  by  agreement  of  parties. 

The  prisoner  having  been  fonnd  guilty  upon  an  indict- 
ment for  murder,  at  the  January  term,  1872,  of  the  Arapahoe 
district  court,  moved  for  a  new  trial.  Judgment  upon  this 
motion  was  reserved  until  the  next  succeeding  term  of  the 
court,  and  upon  motion  of  the  prisoner1  s  counsel,  the  dis- 
trict attorney  consenting,  certain  questions  arising  upon  this 
motion  were  directed  to  be  argued  in  the  supreme  court  at 
this  term. 

Harrison  &  Powers  for  the  prisoner  now  moved  upon 
certified  copy  of  the  order  of  the  district  court,  that  the 
question  therein  reserved  be  set  down  for  argument  at  a 
future  day  in  this  term. 

Per  Curiam.  We  cannot  hear  the  counsel  as  to  these  ques- 
tions.   There  is  no  warrant  for  the  course  which  was  pursued 
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here.  We  can  entertain  jurisdiction  of  causes  only  in  the 
methods  prescribed  by  law.  We  can  give  no  judgment  here 
which  shall  bind  the  prisoner  or  any  one  else.  Though  we 
should  be  of  opinion  that  a  new  trial  ought  to  be  granted,  the 
district  court  may  refuse  it,  and  if  we  should  be  of  the  con- 
trary opinion,  and  the  district  court  should  thereupon  deny 
the  prisoner's  motion,  he  may,  nevertheless,  bring  his  writ 
of  error,  and  we  must  hear  counsel  again. 

The  practice  of  the  English  courts  is  of  no  weight  upon  this 
question,  because  the  relation  which  the  English  courts  at 
nisiprius  have  to  the  court  in  banc  is  essentially  different 
from  that  of  our  district  courts  to  this  court.  When  the 
district  court  shall  have  given  final  judgment  upon  this 
indictment,  the  prisoner  may,  if  he  will,  apply  for  his  writ 

of  error. 

Motion  denied. 


Creighton  a.  Kerr  et  al.  1  aw 

12    2W 

Appearance —  effect  of  withdrawing.    If  a  defendant  enter  an  appearance  in     25  fioJ 
a  cause,  in  which  he  has  not  been  served  with  process,  and  afterward  with- 
draw his  appearance, "  without  prejudice  to  the  plaintiffs,"  the  plaintiffs 
are  in  the  same  position,  as  if  such  appearance  had  not  been  withdrawn 
or  in  any  manner  qualified. 

The  appearance,  to  all  intents  and  purposes,  still  stood  as  a  waiver  of  process, 
and  sufficiently  supported  the  judgment  nil  dicit  which  was  afterward 
given. 

Appeabaxge — effect  of  in  proceeding  in  rem.  If,  in  a  suit  in  attachment,  in 
which  service  of  process  has  not  been  made,  the  defendant  enter  his 
appearance,  the  character  of  the  proceeding  is  changed  from  an  action  in 
rem  to  an  action  in  personam. 

attachment — if  defendant  appear,  plaintiff  not  limited  to  amount  specified  in 
affidavit.  If,  in  such  action,  the  defendant  withdraw  his  appearance, 
"without  prejudice  to  the  plaintiffs,"  the  plaintiflfe  are  not  limited  to  the 
amount  or  causes  of  action  specified  in  the  affidavit  in  attachment,  but  may 
take  judgment  upon  the  declaration  for  an  amount  not  exceeding  the 
damages  laid  therein. 

Error  to  District  Court,  Arapahoe  County. 

Suit  commenced  by  attachment  to  the  Jnne  term,  1870 ; 
amount  specified  in  the  affidavit  $5,563.50.    Cause  of  action 
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in  the  affidavit,  for  telegraph  poles  and  labor  and  material 
furnished  by  the  plaintiffs  to  defendant  The  declaration 
contained  the  common  counts  for  work  and  labor,  for  tele- 
graph poles,  goods,  wares  and  merchandise,  for  money  paid, 
laid  out  and  expended,  and  a  count  upon  an  account  stated ; 
the  damages  were  laid  at  $8,000. 

At  the  October  term,  1870,  the  defendant  appeared  by 
Charles  &  Elbert,  his  attorneys,  and  submitted  to  a  rale  to 
plead  within  ten  days.  Afterward,  and  before  the  expira- 
tion of  the  ten  days,  an  order  was  entered  of  record  in  the 
cause,  as  follows : 

"Now  on  this  day  came  Messrs.  Charles  &  Elbert,  and 
withdrew  their  appearance  as  attorneys  for  the  said  defend- 
ant, without  prejudice  to  the  plaintiffs." 

Afterward,  and  at  the  same  term,  the  plaintiffs  obtained 
judgment  against  the  defendant  for  $8,000  and  costs. 

Messrs.  Belden  &  Powers  and  Messrs.  Charles  & 
Elbert,  for  plaintiff  in  error. 

Messrs.  Sayre  &  Wright,  for  defendant  in  error. 

Wells,  J.  It  appears  to  us  that  the  withdrawal  of  the 
appearance  which  was  entered  on  the  part  of  the  plaintiff 
in  error  in  the  court  below,  whether  it  be  regarded  as  the 
act  of  the  attorneys  merely  or  as  the  act  of  the  defendant 
himself,  left  the  plaintiffs  below  in  precisely  the  same  posi- 
tion as  if  it  had  not  been  withdrawn  or  in  any  manner  qual- 
ified. If  we  are  to  give  any  effect  to  the  words  of  the 
record  of  this  proceeding,  they  impart  a  stipulation  by  the 
defendant,  or  at  least  a  condition  imposed  by  the  court, 
that  the  plaintiffs  shall  not  lose  any  advantage  which,  by 
reason  of  the  appearance,  they  had  gained.  The  appear- 
ance, to  all  intents  and  purposes,  still  stood  as  a  waiver  of 
process,  and  sufficiently  supported  the  judgment  nil  dicit, 
which  was  afterward  given. 

And  this,  we  think,  also  disposes  of  the  second  question 
which  is  presented  by  counsel,  for,  if  we  consider  the 
appearance  which  was  interposed  on  behalf  of  the  defend- 
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ant,  as  still  so  far  subsisting  as  to  waive  the  necessity  of 
process ;  if  the  plaintiffs,  notwithstanding  the  withdrawal 
'  of  the  defendant's  attorneys,  still  maintained  their  advan- 
tage in  this  respect^  it  follows  that  there  was  still  an 
appearance  subsisting  on  behalf  of  defendant  for  all  pur- 
poses where  such  appearance  could  afford  the  plaintiff  any 
advantage. 

Therefore,  the  attachment  which,  in  the  first  instance, 
was  but  a  proceeding  in  rem,  and  which,  by  the  defend- 
ant's appearance,  had  assumed  the  character  of  an  action 
in  personam,  still  remained  of  the  same  character  after  the 
appearance  was  withdrawn,  and  the  plaintiffs  were  still 
entitled  to  have  judgment  for  whatever  damages  they 
might  establish  under  their  declaration  within  the  limit  of 
the  ad  damnum  laid  therein,  whether  the  causes  of  action 
cor'  ted  upon  were  the  same  as  those  mentioned  in  the  affi- 
davit or  different.  The  position  of  the  plaintiffs  was  the 
same  as  if  the  defendant  had  plead  to  the  action  and  the 
issue  had  been  tried  by  a  jury ;  and,  in  such  cases,  it  has 
uniformly,  we  believe,  been  held  that  the  plaintiff's  recovery 
is  not  limited  to  the  amount  or  causes  of  action  specified  in 
the  affidavit. 

We  see  no  error  in  the  record.    The  judgment  of  the 
court  below  is,  therefore,  affirmed. 

Affirmed. 


Consolidated  Gbegory  Compa:nt  v.  Raber. 

Aoknt  of  miking  COMPANY — extent  of  authority.  An  agent  of  a  mining  com- 
pany may  employ  laborers  in  the  business  of  the  company,  bat  he  cannot 
pledge  the  faith  of  the  company  to  persons  not  so  employed. 

If  an  agent  of  a  mining  company  employ  a  person  to  take  care  of  a  team  which 
does  not  belong  to  the  company,  used  by  such  agent  while  attending  to  the 
business  of  the  company,  and  also  while  attending  to  the  business  of  other 
parties  for  whom  the  agent  is  acting,  such  employment  is  beyond  the  scope 
of  the  agent's  authority  and  the  company  is  not  liable  for  the  wages  of  the 
person  so  employed. 
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New  trial — evidence  to  eupport  verdict.  In  an  action  against  a  mining  com- 
pany by  an  employee,  to  recover  lor  service*  rendered,  a  declaration  by  an 
agent  of  the  company  that  the  plaintiff  should  lose  nothing  by  the 
company,  and  another  declaration  by  a  director  of  the  company  to  thesune 
effect,  are  to  be  regarded  as  admissions  of  the  company  and  are  sufficient 
to  support  the  verdict. 

Practice— objection  to  testimony  must  be  specific  Upon  a  general  objection  to 
the  declarations  of  an  ageflt,  made  in  the  court  below,  the  party  cannot 
object  in  this  court  that  the  agent  had  no  authority  to  bind  his  principal. 

Practice — where  judgment  hoe  been  taken  for  a  greater  sum  than  the  ad  dam- 
num. If  judgment  is  obtained  for  an  amount  exceeding  the  damages  hid 
in  the  declaration,  the  plaintiff  in  the  judgment  may  remit  the  excess  and 
take  judgment  In  this  court  for  the  amount  claimed  in  his  declaration. 

Coots  —  when  plaintiff  below  has  taken  judgment  for  too  large  an  amount.  In 
smch  case  appellant  will  be  allowed  costs  in  this  court. 

Appeal  from  District  Court,  Gilpin  County. 

At  the  trial,  M.  B.  Hays  testified :  "That  he,  as  agent 
of  defendant,  employed  the  plaintiff  in  spring,  1867,  at  $60 
per  month,  and  that  plaintiff  worked  for  defendant  about  a 
year ;  that  the  work  of  plaintiff  was  to  take  care  of  the 
team  of  James  E.  Lyon  &  Co.,  and  to  saw  wood  for  the 
house  and  office,  and  there  was  due  defendant  on  the  15th 
of  January,  1868,  the  sum  of  $490 ;  that  he,  the  witness, 
was  the  agent  for  defendant,  and  for  James  E.  Lyon  &  Co.; 
that  the  team  was  used  by  him  in  the  business  of  defend- 
ant,  and  also  while  attending  to  the  business  of  other  com- 
panies." 

Mrs.  N.  Buckman  testified :  That  she  had  a  conversation 
with  Richman,  agent  of  defendant,  in  1868,  in  which  she 
said  to  Richman,  "I  hope  my  brother  will  not  lose  any 
thing  by  the  Consolidated  Gregory  Company,"  and  he  said, 
"He  shall  not."  Witness  was  then  asked  about  a  conver- 
sation with  Frank  Parmelee.  The  defendant  admitted  that 
Parmelee  was,  at  the  time  of  the  conversation,  a  director 
of  the  company.  Witness  then  stated  that  she  had  a  con- 
versation with  Parmelee  in  1868,  about  the  claim  of  plain- 
tiff against  defendant,  and  Parmelee  said  that  plaintiff  was 
a  good  boy,  and  should  lose  nothing  by  defendant 

The  defendant  objected  generally  to  the  evidence  of  Mrs. 
Buckman,  but  did  not  state  the  ground  of  objection.    The 
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verdict  was  for  $628.83,  and  the  damages  were  laid  in  the 
declaration  at  $490.  Appellee  filed  in  this  court  a  remitti- 
tur, by  which  he  proposed  to  remit  to  the  appellant  the 
amount  by  which  the  verdict  exceeds  the  ad  damnvm  in 
the  declaration. 

Messrs.  Johnson  &  Telleb,  for  appellant 

Mr.  L.  C.  Rockwell,  for  appellee. 

Hallett,  C.  J.  The  business  of  the  Gregory  Company 
is  mining,  milling  and  melting  ores.  Raber  was  employed 
by  the  agent  of  the  company  to  take  care  of  a  team,  the 
property  of  Lyon  &  Co. ,  which  the  agent  says  was  used  for 
the  company.  Lyon  &  Co.  made  no  charge  for  the  use  of 
the  team,  and  before  Raber  was  employed  the  company  had 
paid  for  its  keep.  I  cannot  perceive  that  these  facts  create 
any  obligation  on  the  part  of  the  company  to  pay  for 
Raber5  s  services.  If  Lyon  &  Co.  furnished  the  team  with- 
out charge,  this  is  no  evidence  to  show  a  contract  with  the 
groom.  It  is  true  that  the  agent  of  the  company  states  that 
he  employed  Raber  for  the  company,  but  this  was  evidently 
beyond  his  authority.  He  could  employ  laborers  in  the 
business  of  the  company,  but  he  could  not  pledge  the  faith 
of  the  company  to  persons  not  so  employed. 

But  the  declarations  of  Richman,  who  was  the  successor 
of  Hayes  in  the  agency,  and  of  Parmelee,  who  was  a  director 
of  the  company,  must  be  regarded  as  an  admission  by  the 
company  of  the  indebtedness  to  Raber,  and,  therefore,  a 
ratification  of  Hayes'  act  in  employing  him.  The  account 
was  entered  in  the  books  of  the  company,  and  Richman 
objected  to  it  when  he  took  charge  of  the  company' s  affairs. 
It  is  not  shown  that  any  other  demand  in  favor  of  Raber 
stood  upon  the  company's  books,  and  it  is  fair  to  presume 
that  both  Richman  and  Parmalee  referred  to  this  demand 
in  their  answers  to  Mrs.  Buckman's  inquiries.  Therefore  it 
cannot  be  said  that  the  verdict  is  not  supported  by  the  evi- 
dence, and,  although  the  right  of  the  plaintiff  below  is  not 
very  clear,  we  do  not  see  that  the  court  erred  in  refusing  a 
Vol.  L— 65 
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new  trial.  A  general  objection  in  the  court  below  to  the 
declarations  of  Richman  and  Pannelee  cannot  be  made  the 
basis  of  a  specific  objection  in  this  court  If  Richman  and 
Pannelee  had  no  authority  to  bind  the  company,  the  atten- 
tion of  the  court  below  should  have  been  drawn  to  the  fact, 
for  possibly  the  plaintiff  would  have  furnished  evidence  of 
their  authority  if  it  had  been  questioned.  The  amount 
recovered  exceeds  the  amount  shown  to  be  due,  but  appellee 
has  remitted  the  excess,  a  practice  sanctioned  by  high 
authority.    Bank  of  Kentucky  v.  Ashley,  2  Pet  327. 

The  remittitur  will  be  received,  reducing  the  judgment  to 
$490,  for  whiqh  execution  may  issue  from  this  court,  and 
the  appellant  will  be  allowed  costs  in  this  court 

Affirmed. 
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Practice  in  cases  of  criminal  abortion.  What  i$  for  the  consideration  of  (k 
jury-  Upon  indictment,  under  section  42,  Criminal  Code  (Bey.  Stat  SOS), 
for  administering  a  noxious  or  destructive  substance  or  liquid  to  a  womai 
pregnant  with  child,  with  intent  to  produce  miscarriage,  whether  the  sab- 
stance  or  liquid  is  noxious  or  destructive  is  a  question  of  fact  for  the  jury. 

IiroiCTMXirr  for  criminal  abortion — description  of  drug.  In  such  case  it  is  not 
necessary  to  set  out  in  the  indictment  the  kind  of  drug  or  liquid  admin 
istered. 

Evidence  at  to  drug  or  liquid  administered.  And  if  the  drug  or  liquid 
administered  is  described  in  the  indictment,  it  is  not  necessary  that  the 
proof  should  correspond  with  the  allegation. 

Evidence  at  to  effect  of  the  potion.  Nor  is  it  necessary  that  miscarriage  should 
be  produced.  If  the  noxious  substance  or  liquid  is  administered  wiA 
intent  to  produce  miscarriage,  the  crime  is  complete. 

Evidence  at  to  power  of  potion  to  produce  intended  retuU.  Nor  is  it  necessary 
that  the  noxious  substance  or  liquid  administered  should  be  poisonous,  as 
the  term  is  commonly  understood,  or  that  it  should  be  capable  of  produc- 
ing miscarriage. 

If  the  substance  administered  is  unwholesome,  and  may  probably  oocasioa 
injury  or  derangement  of  the  system  to  a  woman  pregnant  with  child,  tt 
is  noxious  within  the  meaning  of  the  statute. 

Practice  —  changing  form  of  instruction.  The  refusal  to  give  a  proper 
instruction  cannot  be  assigned  for  error,  when  the  court  gives  other 
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instructions  embracing  the  correct  principle  embraced  in  the  instruction 
asked. 
Evidence  of  cootbssion— whether  sufficient  to  establish  gttiU.  Upon  indict- 
ment for  administering  drags  to  a  woman  pregnant  with  child,  with  intent 
to  produce  miscarriage,  confessions  of  the  prisoner  to  the  effect  that  he 
gave  certain  drags  to  the  woman  named  in  the  indictment,  and  that  the 
effect  of  such  drugs  was  to  make  the  woman  sick,  may  be  sufficient  to 
establish  guilt,  there  being  other  evidence  to  prove  the  fact  of  pregnancy, 
and  it  appearing  that  about  the  time  of  the  alleged  offense  the  prisoner 
inquired  of  a  physician,  and  of  other  persons,  to  ascertain  what  kind  of 
drug  would  produce  miscarriage. 

Error  to  District  bowrt^  Arapahoe  County. 

Mr.  L.  C.  Book  well  and  Mr.  GK  W.  Miller,  for  plain- 
tiff in  error. 

Mr.  M.  A.  Rogers,  district  attorney,  first  judicial  dis- 
trict, and  Mr.  Clinton  Reed,  district  attorney,  second 
judicial  district,  for  the  people. 

Belford,  J.  The  indictment  in  this  case  contains  three 
counts.  The  first  alleges  that  the  defendant,  on  the  10th 
day  of  September,  1870,  at  the  county  of  Clear  creek, 
unlawfully,  willfully  and  feloniously,  did  administer  to, 
and  cause  to  be  taken  by,  one  Maria  Casey,  she,  the  said 
Maria,  being  then  and  there  pregnant  with  child,  a  large 
quantity  of  a  certain  noxious  and  destructive  substance 
called  boneset,  with  intent  thereby,  then  and  there,  to  pro- 
cure a  miscarriage  of  the  said  Maria,  etc. 

The  second  alleges  that  the  defendant,  unlawfully,  will- 
fully and  feloniously,  did  cause  to  be  taken  by  one  Maria 
Casey,  she,  the  said  Maria,  being  then  and  there  pregnant 
with  child,  a.  certain  noxious  substance  called  boneset,  and 
other  noxious  and  destructive  substances,  administered  to 
the  said  Maria  by  the  said  Daniel  Dougherty,  etc. 

The  third  count  differs  in  no  important  particular  from 
the  first.  In  the  court  below  the  prisoner's  attorney  moved 
to  quash  the  indictment,  on  the  ground  that  boneset  was 
not  a  destructive  or  noxious  substance  within  the  contem- 
plation of  the  statute.    This  motion  was  overruled,  and  this 
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to  cause  the  death  of  such  person,  and  being  thereof  duly 
convicted,  shall  be  punished  by  confinement  in  the  peniten- 
tiary for  a  term  not  less  than  one  year  and  not  more  than 
ten  ;  and  every  person  who  shall  administer  or  cause  to  be 
administered  or  taken  any  such  poison,  substance  or  liquid, 
or  who  shall  use  or  cause  to  be  used  any  instrument,  of 
whatever  kind,  with  intention  to  procure  the  miscarriage  of 
any  woman  then  being  with  child,  and  shall  thereof  be 
duly  convicted,  shall  be  imprisoned  for  a  term  fcnot  exceed- 
ing three  years  in  the  penitentiary,  and  fined  in  a  sum  not 
exceeding  one  thousand  dollars.  And  if  any  woman,  by 
reason  of  such  treatment,  shall  die,  the  person  or  persons 
administering,  or  causing  to  be  administered,  such  poison, 
substance  or  liquid,  or  using  or  causing  to  be  used  any 
instrument  aforesaid,  shall  be  deemed  guilty  of  man- 
slaughter," etc.  Crim.  Code,  §  42.  From  an  examination 
of  this  section,  it  will  be  observed  that  the  first  clause 
applies  to  cases  of  poisoning  as  popularly  understood; 
that  is,  to  cases  when  a  person,  desirous  of  destroying  the 
life  of  another,  willfully  and  maliciously  administers  the 
poison  or  other  destructive  substance,  against  the  consent 
of  the  person  taking  the  same.  For  instance,  when  a 
servant  girl,  designing  and  intending  to  take  life,  should 
place  arsenic  in  coffee;  and  the  words  "  malicious"  and 
"  willful "  applies  to  poisonings  of  this  kind,  and  not  to  cases 
of  abortion.  The  next  clause  applies  purely  to  cases  of  the 
nature  of  the  one  undergoing  investigation. 

The  acts  sought  to  be  prohibited  and  the  crime  sought  to  be 
punished,  are  the  using  of  noxious  substances,  or  instru- 
ments with  intent  to  produce  miscarriage.  It  is  not  nec- 
essary that  the  miscarriage  should  take  place — that  is,  that 
the  administering  of  the  drugs  or  the  use  of  the  instrument 
should  be  followed  by  the  expulsion  of  the  foetus.  That  is 
not  necessary  to  constitute  the  crime.  It  is  the  administer- 
ing  the  noxious  substance  or  the  use  of  the  instrument  with 
intent  to  produce  miscarriage  that  makes  up  the  crime  — 
and  as  to  the  intent,  it  may  be  remarked  that  it  is  a  well- 
settled  rule  of  law  that  a  sane  man.  a  voluntary  agent,  act- 
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ing  npon  motives,  must  be  presumed  to  contemplate  ami 
intend  the  necessary,  natural  and  probable  consequences 
of  his  own  acts.  If,  therefore,  one  voluntarily  or  willfully 
does  an  act  which  has  a  direct  tendency  to  destroy  another's 
life,  the  natural  and  necessary  conclusion  from  the  act  is, 
that  he  intended  so  to  destroy  such  life.  So,  if  the  direct 
tendency  of  the  willful  act  is  to  do  another  some  great  bod- 
ily harm,  and  death  in  fact  follows  as  a  natural  and  proba- 
ble consequence  of  the  act,  it  is  to  be  presumed  that  he 
intended  such  consequences,  and  he  must  stand  legally 
responsible  for  them.  So  when  a  physician  inserts  into  the 
womb  of  a  woman  pregnant  with  child,  instruments  calcu- 
lated to  produce  irritation  and  serious  derangement  of  the 
female  economy,  and  abortion  follows,  the  intention  to  pro- 
duce that  result  is  a  necessary  conclusion  from  the  act.  So 
where  drugs  regarded  as  abortives  are  administered  to  a 
pregnant  woman  whose  general  health  is  good  and  requires 
no  medicine,  and  said  drugs  so  administered  are  calculated 
to  produce  serious  disturbance  in  her  system,  and  miscar- 
riage is  thereby  superinduced,  it  may  be  presumed  that  the 
drugs  so  applied  were  designed  and  intended  to  produce 
that  result.  The  intention  may  be  rightly  inferred  from  the 
character  of  the  means  employed.  We  have  said  thus 
much  as  preparatory  to  the  consideration  of  the  instructions 
given  by  the  court  below  to  the  jury,  and  which  are  assigned 
for  error.  Over  the  prisoner5  s  objection,  the  court  gave  the 
following  instructions :  "  If  the  jury  believe  from  the  evi- 
dence that  the  prisoner  administered  or  caused  to  be  taken 
by  Maria  Casey,  named  in  the  indictment,  any  noxious  or 
destructive  substance  or  liquid  with  intent  to  procure  a  mis- 
carriage of  said  Maria  Casey,  then  the  jury  should  find  the 
said  defendant  guilty.  It  must  appear,  however,  in  order 
to  such  conviction,  not  only  that  the  prisoner  gave  such 
drug,  or  substance,  or  liquid,  but  that  it  was  actually  taken 
into  the  person  of  6aid  Maria  Casey.  It  will  suffice,  how- 
ever, that  prisoner  procured  and  gave  the  drug  or  substance 
to  said  Maria  with  the  intent  named,  and  that  she  afterward 
took  and  swallowed  such  drug  or  substance,  or  some  portion 
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of  it.  And  it  is  not  necessary  in  order  to  be  noxious  and 
destructive,  within  the  meaning  of  the  statute,  that  such 
drug  should  be  poisonous,  as  the  term  is  commonly  under- 
stood, or  should  be  capable  of  actually  producing  tfhe  mis- 
carriage. It  will  be  sufficient  if,  upon  the  consideration  of 
all  the  testimony,  it  shall  appear  to  the  jury  that  such  drug, 
so  administered  (if  any),  is  unwholesome  and  might  proba- 
bly occasion  injury  or  derangement  of  the  system  to  a 
woman  pregnant  with  child." 

In  determining  the  correctness  of  this  instruction  it  must 
be  borne  in  mind  that  the  act  of  miscarriage  is  not  necessary 
to  the  gist  or  completeness  of  the  crime.  The  crime  sought 
to  be  punished  is  the  administering  of  a  poison,  or  noxious 
or  destructive  substance  or  liquid,  with  the  vntenb  to  pro- 
duce miscarriage.  A  person  indicted  under  a  statute  for 
administering  a  drug,  or  doing  some  other  like  act,  with 
intent  to  procure  an  abortion,  may  be  convicted,  not  alone, 
when  the  proofs  show  an  unsuccessful  attempt,  but  equally 
when  they  show  an  attempt  successful ;  that  is,  show  an 
abortion  actually  committed.  2  Bishop's  Crim.  L.,  §  10. 
What  then  is  a  poisonous,  noxious  and  destructive  substance 
in  the  contemplation  of  this  act  %  A  poison  is  commonly 
defined  to  be  a  substance  which,  when  administered  in  small 
quantity >  is  capable  of  acting  deleteriously  on  the  body  ; 
and,  in  popular  language,  it  is  confined  to  substances  which 
destroy  life  in  small  doses.  It  is  obvious,  says  a  learned 
writer,  that  the  above  definition  is  too  restricted  for  the  pur- 
poses of  medical  jurisprudence.  It  would,  if  admitted, 
exclude  a  large  class  of  substances,  the  poisonous  properties 
of  which  cannot  be  disputed,  as  for  example  the  salts  of 
copper,  tin,  zinc,  lead  and  antimony,  which,  generally 
speaking,  act  only  as  poisons  when  administered  in  large 
doses.  A  person  may  die  either  from  a  large  dose  given  at 
one,  or  from  a  number  of  small  doses  given  at  such  intervals 
that  the  system  cannot  recover  from  the  effects  of  the  one> 
before  another  is  administered.  Some  substances,  such  as 
nitre,  have  not  been  known  to  act  as  poisons,  except  when 
taken  in  large  doses,  while  arsenic  acts  as  a  poison  when 
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taken  in  small  quantities.  But,  in  a  medico-legal  view, 
whether  a  person  die  from  the  effects  of  half  an  ounce  of 
nitre,  or  two  grains  of  arsenic,  the  responsibility  of  a  person 
who  crinftnally  administers  the  substance  is  the  same.  Each 
substance  must  be  regarded  as  a  poison,  differing  from  the 
other  only  in  its  degree  of  activity,  and,  perhaps,  in  its 
mode  of  operation.  The  result  is  the  same ;  death  is  caused 
by  the  substance  taken,  and  the  quantity  required  to  destroy 
life  or  produce  any  other  hurtful  result,  cannot,  therefore, 
be  made  a  ground  for  distinguishing  a  poisonous  from  a 
non-poisonous  substance.  It  cannot  be  doubted  that  the 
definition  of  poison,  above  given,  sprung  out  of  a  desire  to 
get  rid  of  the  difficulty  that  would  necessarily  be  encoun- 
tered in  separating  a  class  of  poisons  from  bodies  which  are 
generally  reputed  inert,  and  which,  under  certain  condi- 
tions, are  capable  of  producing  the  most  serious  mischiefs. 
Medical  practitioners  would  hardly  be  ready  to  admit 
that  common  salt,  an  article  of  constant  domestic  use,  can 
be  so  administered  as  to  become  as  deleterious  and  destruc- 
tive to  the  functions  of  life  as  strychnia.  An  instance  of 
common  salt  having  caused  death  occurred  in  1839.  A 
young  lady  swallowed  a  certain  quantity  for  the  purpose 
of  destroying  worms.  It  was  considered  to  be  a  harmless 
substance  according  to  common  notion,  but  in  the  course 
of  a  few  hours  some  alarming  symptoms  made  their  appear- 
ance, and  medical  assistance  was  sent  for.  She  was  found 
to  be  in  a  state  of  general  paralysis,  and  although  the 
stomach  pump  and  other  antidotal  means  were  speedily 
employed,  she  died  in  the  course  of  a  few  hours.  This  case 
is  deserving  of  notice  from  the  evidence  which  it  furnishes 
of  the  fallacy  of  the  popular  doctrine,  that  what  is  taken  so 
freely  in  small  quantities  with  benefit  may  be  taken  with 
equal  impunity  in  large  doses.  It  is  of  little  moment  there- 
fore, in  medicine  or  law,  whether  one  grain  of  one  substance 
or  one  ounce  of  another  substance  be  taken,  provided  the 
fjptal  effects  be  traceable  to  the  action  of  the  particular  sub- 
stance in  the  body.  This  is  the  point  to  which  a  medical 
jurist  must  direct  his  attention.    It  is  therefore  necessary 
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to  look  to  the  noxious  effects  produced  by  particular  sub- 
stances on  the  system,  and  the  adequacy  of  these  substances 
to  cause  death  under  symptoms  of  poisoning,  rather  than  to 
the  mere  quantities  in  which  they  may  be  taken.  The 
question  of  what  is  a  noxious  or  destructive  substance  most 
generally  arises  on  charges  of  attempted  abortion.  In  the 
case  of  White,  tried  in  England  in  1867,  it  was  proved  that 
the  prisoner  had  administered  to  the  prosecutrix  a  large 
dose  of  a  substance,  popularly  known  under  the  name  of 
hiera-picra.  This  is  a  compound  of  aloes  and  canella  bark. 
It  was  admitted  to  be  a  proper  medicine  in  small  doses,  but 
capable  of  acting  with  injurious  effects  on  pregnant  females 
when  given  in  large  doses.  The  prisoner  was  convicted. 
In  1842,  in  England,  two  men  were  indicted  for  causing  the 
death  of  another  by  the  administration  of  a  destructive 
substance.  On  the  day  laid  in  the  indictment  the  deceased 
had  drank  several  pints  of  beer  which  it  was  afterward 
proved  had  been  drugged  with  epsom  salts.  He  was  seized 
with  violent  purging,  and  died  within  forty-eight  hours. 
On  an  examination  of  the  body  the  lining  membrane  of  the 
alimentary  canal  was  found  inflamed,  and  there  was  no 
doubt  that  death  was  owing  to  the  irritant  effects  of  the  salt. 
One  of  the  prisoners  was  convicted.  The  quantity  of  the 
substance  taken  in  this  case  could  not  be  ascertained,  but 
there  is  reason  to  suppose  the  dose  was  large. 

Wharton,  in  his  work  on  Medical  Jurisprudence,  book  2, 
section  236,  says :  "  Most  authors  assert  that  there  are  no 
specific  medicinal  substances  by  which  abortion  can  be  pro- 
duced. The  only  drug  which  has  any  claim  to  be  considered 
as  specific  in  its  action  upon  the  uterus  is  the  ergot  of  rye ; 
savin  and  oil  of  tansy  are  more  frequently  used  than  ergot. 
They  have  both,  unfortunately,  a  popular  reputation  as 
agents  for  producing  abortion.  Their  action  as  abortives  is 
solely  due  to  their  poisonous  properties,  since,  when  given 
in  proper  medicinal  doses,  they  are  generally  aromatic  and 
stimulant.  In  fact  tansy  is  in  common  use  as  an  agreeable 
bitter  for  promoting  appetite,.    We  think,  however,  that  the 

administration  of  either  of  these  drugs  to  pregnant  women, 
Vol.  I.  — 66 
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should  always  be  looked  upon  with  suspicion,  for  we  can- 
not imagine  any  condition  which  at  this  time  would  require 
or  justify  their  use."  In  section  39,  he  says :  "  Power- 
ful purgative  medicines,  such  as  aloes,  jalap,  croton  oil  and 
elaterium  given  repeatedly,  or  in  doses  capable  of  setting  up 
violent  action  of  the  lower  bowels,  may  produce  abortion  by 
a  secondary  action  upon  the  uterus.  The  same  may  be  said  of 
cantharides  and  turpentine.  All  of  these  drugs  are  capable 
of  producing  a  great  degree  of  active  congestion  and  inflam- 
mation in  the  pelvic  viscera,  and,  hence,  the  uterus  is  not 
always  exempt  from  their  action.  It  is  certain  that,  in  the 
greater  number  of  cases,  when  abortives  are  criminally 
employed,  the  life  of  the  mother  is  more  readily  sacrificed 
than  that  of  her  offspring." 

As  the  greater  number  of  substances  known  under  the 
name  of  medicines  may  act  like  poisons,  according  to  the 
dose  or  circumstances  under  which  they  are  administered, 
and  no  precise  boundary  can  be  laid  down,  it  would  seem 
that  the  proof  of  the  crime  of  poisoning  should  rest  upon 
the  intention  with  which  the  substance  is  administered  and 
on  the  effects  produced,  or  on  satisfactory  evidence  that  it 
is  capable  either  of  destroying  life  or  causing  injury  to 
health.  And  in  deciding  this  question,  we  think  it  would 
be  doing  violence  to  the  wisdom  of  the  legislature  to  hold, 
that,  when  they  enacted  this  section,  they  intended  to  limit 
its  operation  to  such  substances  as  in  popular  conception 
were  regarded  as  absolutely  poisonous.  It  is  clear  and 
unmistakable  that  the  object  had  in  view,  in  the  enactment 
of  the  first  clause,  was  the  protection  of  the  person  from 
injury ;  from  stealthy  and  wicked  assaults  made  by  the 
designing  criminal  on  the  life  of  his  intended  victim,  through 
the  administration  of  drugs  hurtful  and  ruinous  to  health 
and  life. 

And  it  is  equally  clear  that,  in  the  enactment  of  the  second 
clause,  they  intended  specially  to  protect  the  mother  and 
her  unborn  child  from  operations  calculated  and  directed 
to  the  destruction  of  the  one  and  the  inevitable  injury  of 
the  other.    And  the  spirit  and  letter  of  the  law  are  violated 
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and  Bet  at  defiance,  when  a  miscarriage  is  sought  to  be  pro- 
duced, either  by  the  application  or  administration  of  drugs, 
which  act  directly  and  specifically  on  the  womb  and  thereby 
superinduce  uterine  contraction,  or  by  the  administration 
of  such  drugs  as,  operating  on  the  general  system  of  the 
mother,  tend  to  the  destruction  of  her  energy  and  strength 
and  the  diminution  of  her  vitality  and  health  and  make 
rnisoarriage  posaiblo,  provided  Sway,  aoch  drags  „ 
administered  with  the  intent  to  produce  miscarriage.  People 
v.  Carmichael,  6  Mich.  21.  In  the  attempts  made  at  abor- 
tion, the  health  of  the  mother  is  more  frequently  ruined 
than  the  life  of  the  child  is  destroyed,  and  believing  that 
the  legislature  in  the  enactment  of  this  humane  law  de- 
signed to  protect  both  from  injury,  we  believe  with  the 
judge  who  charged  the  jury  below,  that  "It  will  be  suffi- 
cient if,  upon  the  consideration  of  all  the  testimony,  it  shall 
appear  to  the  jury  that  such  drug  so  administered  (if  any) 
is  unwholesome  and  might  probably  occasion  injury  or  de- 
rangement of  the  system  to  a  woman  pregnant  with  child." 
If  any  doubt  could  exist  as  to  thtf'  correctness  of  the  fore- 
going views,  still  the  evidence  clearly  shows  that  the  sub- 
stance administered  by  the  prisoner,  which  was  a  compound 
of  boneset  and  some  other  unknown  drugs,  was  a  noxious 
substance.  It  made  the  woman  sick  and  injured  her  back. 
Taking  the  hurtful  consequences  resulting  from  the  adminis- 
tration of  it,  together  with  the  intent  with  which  it  was 
given,  there  can  be  no  question  that  it  fell  clearly  within 
the  meaning  of  the  words  "  noxious  or  destructive." 

On  the  trial,  the  prisoner's  counsel  asked  the  court  to  give 
an  instruction  on  the  subject  of  reasonable  doubt.  This 
instruction  was  little  else  than  a  transcript  of  C.  J.  Shaw's 
definition  of  reasonable  doubt  in  the  celebrated  Webster 
case.  The  court  declined  to  give  this  instruction  as  drawn 
by  prisoner's  counsel,  but,  in  lieu  Ihereof,  charged  the  jury 
that  a  reasonable  doubt  is  that  state  of  the  mind  on  which, 
upon  consideration  of  all  the  facts  proved,  the  jury  cannot 
say  I  am  satisfied  of  the  prisoner's  guilt.  A  reasonable 
doubt  is  not  a  mere  conjectural  doubt,  but  one  that  arises 
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oat  of  the  evidence,  by  fair  inference,  upon  consideration  of 
all  the  testimony. 

Had  the  court  refused  to  give  the  instruction  as  prayed 
for  by  the  defendant,  and  declined  to  give  the  jury  one  on 
the  same  subject,  it  would  have  been  error.  The  court 
itself  may  give  instructions.  The  refusal  to  give  a  proper  in- 
struction cannot  be  assigned  for  error,  when  the  court  gives 
others  embracing  the  correct  principle  of  law  involved  in 
the  instruction  asked.  Bland  v.  People,  3  Scam.  366  ;  12 
111.  261 ;  6  Pet  638. 

It  is  further  claimed  that  the  verdict  of  the  jury  cannot 
be  sustained,  for  the  reason  that  no  corpus  delicti  is  proved. 
What  is  the  corpus  delicti  in  this  case  1  The  pregnancy  of 
Maria  Casey,  and  the  administration  of  the  drugs  by  the 
defendant.  It  is  said,  by  the  counsel  for  the  prisoner,  and 
very  justly,  too,  that  confessions  made  by  a  prisoner,  unsup- 
ported by  corroborating  circumstances,  are  not,  of  them- 
selves, sufficient  to  prove  the  corpus  delicti.  There  should 
always  be  something  more  than  a  mere  naked  confession  of 
one  accused,  to  justify  a  verdict  of  guilty.  The  sad  exam- 
ples furnished  injudicial  annals,  should  make  courts  and 
juries  extremely  cautious  about  basing  convictions  on  foun- 
dations of  this  kind  alone.  We  have  carefully  considered 
the  evidence  in  this  case,  and  set  it  out  substantially. 

The  testimony  of  Harder  is  as  follows :  States  he  had 
repeated  conversations  with  defendant,  in  reference  to  ad- 
ministering drugs  to  Maria  Casey,  with  the  purpose  of  pro- 
curing abortion.  The  conversation  was  at  my  hotel,  in  the 
office  thereof,  in  Idaho.  The  first  conversation  was  had  in 
July,  or  August,  1870.  The  defendant  applied  to  me,  in 
July,  to  know  what  medicines  might  be  used  to  procure 
an  abortion.  I  told  him  I  heard  that  tansy  would  do  it 
He  stated  to  me  his  object  in  wanting  to  know ;  did  not 
mention  Maria  Casey's  name. 

I  told  him  to  marry  the  girl ;  said  he  would  see  her  in 
hell  first ;  he  said  the  girl  was  pregnant ;  he  said  he  had 
had  connection  with  her  not  only  at  that  time,  but  in  the 
spring  of  1870. 
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The  next  conversation  I  had  with  defendant  was  shortly 
after ;  he  said  he  was  going  to  Central  City  to  obtain  medi- 
cine to  procure  an  abortion ;  he  did  not  mention  the  name 
of  Maria  Casey ;  told  me  that  in  the  spring  he  had  had 
intercourse  with  Maria  Casey ;  in  all  the  other  conversations 
he  did  not  mention  her  by  name,  but  said  "  she ; "  part  of 
the  time  of  these  conversations  Maria  Casey  was  living  with 
defendant's  mother ;  the  other  part  at  Lewis'  ;  she,  Maria, 
went  to  Mrs.  Dougherty's  house  in  July ;  we  never  talked 
about  any  other  woman  being  pregnant,  or  about  abortion 
in  connection  with  any  other  woman ;  he  told  me  he  had 
procured  medicine  and  had  given  it  to  Maria,  and  that  she 
had  taken  it ;  that  it  made  her  sick  at  the  stomach ;  that  it 
did  not  have  the  desired  result ;  this  was  in  August ;  at  this 
conversation  Maria  was  living  at  Mr.  Lewis'  ;  defendant 
said  he  had  been  over  and  given  her  the  medicine;  in 
another  conversation  defendant  told  ,me  that  Maria  was 
going  home  with  Ed.  Bowden ;  that  she  fell  in  the  water, 
and  he  hoped  to  God  it  had  knocked  the  young  one  out  of 
her.  My  reason  for  believing  that,  in  his  conversations,  he 
was  alluding  to  Maria  Casey  are  as  follows :  After  Maria 
left  my  house  he  told  me  he  was  having  connection  with 
her,  and  in  his  conversations  he  told  me  he  used  to  go  in  at 
her  window,  and  that  he  declined  to  take  her  to  the  dances 
because  he  was  having  carnal  intercourse  with  her. 

Dr.  Holland.  Defendant  made  application  to  me  in 
reference  to  procuring  abortion ;  it  was  the  last  of  August 
or  first  of  September ;  he  said  he  had  a  girl  in  a  fix  and  he 
wished  to  know  what  to  do  in  order  to  get  rid  of  it ;  I  told 
him  I  could  not  give  him  any  thing ;  when  I  refused  he  said 
it  was  not  sure  his  girl  was  in  the  family  way,  but  that  she 
had  not  had  her  monthly  sickness  for  two  months,  and  he 
wanted  to  know  then  what  it  would  be  best  to  take  to  set 
her  in  good  health ;  I  told  him  his  mother  or  any  other  old 
lady  could  do  as  well  as  I  could ;  know  the  nature  of  the 
drug  called  boneset ;  in  large  doses  it  is  a  violent  purgative 
and  an  emetic ;  it  is  peculiar  in  this  respect ;  it  is  used  by : 
females  to  make  them  regular  in  their  monthly  periods ;  it 
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is  peculiar  because  it  both  vomits  and  purges  at  the  same 
time  when  taken  in  large  doses,  like  a  person  with  the 
cholera  morbus ;  I  do  not  think  it  has  any  direct  effect  on 
the  womb  to  produce  abortion ;  the  profession  has  no  class 
of  medicines  that  produce  abortions,  but  we  receive  it  as  a 
general  law  that  any  thing  that  disturbs  the  female  economy 
seriously,  while  she  is  pregnant,  will  produce  the  death  of 
the  child  and  its  expulsion  from  the  womb ;  this  medicine 
seriously  disturbs  the  female  economy ;  I  should  be  afraid, 
as  a  medical  man,  to  administer  boneset  very  largely  to  a 
woman  with  child ;  any  thing  that  disturbs  the  economy 
would  be  likely  to  produce  abortion,  but  boneset  has  no 
direct  tendency  specially  to  that  purpose ;  the  administra- 
tion of  boneset,  with  any  other  drug,  would  be  likely  to 
increase  the  tendency  of  the  other  drug  or  substance  to  pro- 
duce abortion ;  boneset  is  not  considered  a  poison  in  popu- 
lar sense,  and  yet  I  think  an  ounce  of  the  leaves  would  pro- 
duce abortion ;  I  regard  it  as  I  do  all  other  drugs,  hurtful 
and  noxious  to  a  certain  extent,  beneficial  in  disease,  but 
hurtful  in  health. 

Mrs.  Swartz.  In  August  or  September,  the  defendant 
asked  me  if  I  knew  of  any  thing  by  which  an  abortion 
could  be  procured,  and  told  me  that  Maria  Casey  was  preg- 
nant, and  said  he  was  going  to  get  medicine  for  her  to  take ; 
he  said  he  was  going  to  Br.  Holland  to  ask  him  ;  he  told 
me  that  the  medicine  he  gave  contained  boneset,  and  the 
other  ingredients  he  could  not  remember ;  he  also  told  me 
that  Maria  said  the  medicines  she  took  hurt  her  back. 
He  further  said :  That  Maria  could  take  the  medicine,  or 
go  to  hell ;  this  was  after  he  had  given  her  the  medicine, 
which  she  said  hurt  her  back.  I  told  him  Maria  told  me 
her  back  was  lame,  and  he  said,  that  she  said  it  was  from 
the  effects  of  the  medicine  ;  he  then  said,  she  could  take 
it,  or  go  to  hell.    This  was  in  August  or  September. 

Dr.  Edmundson.  I  was  subpoened  before  coroner's  in- 
quest to  examine  body  of  Maria  Casey  ;  this  was  in  the 
month  of  October  ;  made  post  mortem  examination  with 
other  physicians.    The  woman  had  been  pregnant  previous 
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to  her  death ;  know  this  from  the  size  and  shape  of  the 
womb,  and  the  marks  of  after-birth  still  in  the  womb ; 
I  -should  judge  she  had  been  pregnant  fully  four  months ; 
I  should  judge  more,  rather  than  less  than  that  time  ;  the 
womb  had  been  deprived  of  its  foetus  before  her  death  ; 
she  must  have  conceived  about  four  months  before  her 
death  ;  can't  say  positively  how  long  before  her  death  her 
womb  had  been  deprived  of  the  fetus,  but  it  was  not  long, 
because  the  womb  had  not  contracted  any  on  itself  ;  should 
judge  it  was  not  more  than  two  or  three  days  before  her 
death  that  the  womb  was  deprived  of  its  contents.  The 
post  mortem  was  twenty -four  hours  after  her  death. 

Dr.  Justice.  Know  the  drug  called  boneset.  Don't 
think  it  has  any  quality  to  produce  abortion ;  it  is  not 
given  for  that  purpose  ;  it  is  a  domestic  remedy,  rarely, 
if  ever,  prescribed  by  the  profession.  I  suppose  it  might  be 
given  in  poisonous  doses  ;  it  might  be  given  in  sufficient 
doses  to  produce  harm  ;  never  heard  of  its  being  given  to 
produce  abortion ;  there  are  medicines  given  for  that  pur- 
pose, which  have  a  violent  effect  on  the  whole  system,  or 
medicines  which  operate  directly  on  the  womb,  and  pro- 
duce  a  contraction  of  the  womb ;  have  known  an  active 
cathartic  to  produce  that  result ;  boneset  is  not  classed  as 
an  active  cathartic,  in  the  quantities  in  which  it  is  usually 
given  ;  I  can't  say  what  its  effect  would  be  in  extreme 
quantities. 

Dr.  Williams.  Boneset  is  given  ordinarily  as  an  emetic ; 
sometimes  it  acts  on  the  bowels.  No  record  of  its  having 
the  effect  to  produce  a  miscarriage  ;  it  is  a  remedy  usually 
applied  in  domestic  practice  ;  given  in  large  doses  it  acts 
freely  on  the  bowels  ;  don't  know  of  its  having  properties 
that  would  tend  to  produce  miscarriage. 

From  an  examination  of  the  foregoing  evidence  it  will  be 
seen  that,  in  the  spring  and  during  the  summer  of  1870,  the 
defendant  Dougherty  was  having  illicit  intercourse  with 
Maria  Casey.  That,  in  the  month  of  July,  he  applied  to 
Harder  with  a  view  to  obtain  information  that  would  enable 
him  to  produce   an  abortion.    These  conversations  were 


628  Dougherty  r>.  The  People.  [Feb.  T., 

frequent)  and  made  at  times  when  no  criminal  charge  was 
pending.  The  declarations  of  the  defendant  were  neither 
superinduced  by  hope  of  mercy  or  fear  of  punishment 
True,  he  was  contemplating  the  commission  of  a  crime,  and 
was  endeavoring  to  obtain  information  whereby  he  could 
perpetrate  it  In  his  conversation  with  Mrs.  Swartz,  he 
declares  his  intention  to  consult  Dr.  Holland,  which  he 
afterward  did.  It  further  appears  that  he  went  to  Central 
City  to  procure  medicine,  and  afterward  stated  to  Mrs. 
Swartz  that  he  had  given  the  same  to  Maria,  and  that  it 
contained  boneset ;  that  it  made  her  sick,  but  did  not  pro- 
duce the  desired  result.  When  Mrs.  Swartz  communicated 
to  defendant  the  conversation  she  had  with  Maria,  wherein 
she  stated  that  the  medicines  given  by  Dougherty  to  Maria 
had  hurt  her  back,  the  prisoner  remarks,  "Yes;  Maria 
told  me  her  lame  back  resulted  from  the  taking  of  the  medi- 
cines, and  that  she  could  take  the  medicines  or  go  to  hell." 
He  told  Harder  that  he  had  procured  the  medicines  and 
given  the  same  to  Maria,  and  that  it  made  her  sick.  Then 
we  have  the  evidence  of  Dr.  Edmundson,  who,  with  other 
physicians,  made  a  post  mortem  examination  of  the  body 
of  Maria  Casey,  and  who  swears  that  Maria  must  have  con- 
ceived some  four  months  before  her  death.  This  took  place 
in  October.  We  then  have  the  fact  of  pregnancy  established 
by  Dr.  Edmundson.  We  have  the  fact  of  the  administer 
tion  of  drugs  by  the  confession  made  by  the  defendant,  and 
by  the  evidence  of  Mrs.  Swartz.  We  are  of  the  opinion  that 
the  corpus  delicti  is  sufficiently  shown  by  the  evidence,  and 
we,  therefore,  will  not  disturb  the  verdict  on  that  account 
After  the  most  careful  and  exhaustive  examination  of  the 
whole  case,  we  are  all  of  the  opinion  that  the  judgment 
below  should  be  affirmed,  and  it  is  accordingly  so  ordered. 

Affirmed, 
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Powbib  v.  Kansas  Pacific  Railway  Co. 

A«ent  —  authority  of  engineer  of  railway  company.  An  engineer  of  a  railway 
company,  as  such,  has  no  authority  to  pledge  the  company  to  pay  indebt- 
edness due  from  a  contractor,  who  is  engaged  in  building  the  road,  to  one 
of  his  employees. 

Pbzncifal — not  bound  where  agent  exceeds  hie  authority.  P.,  who  was  employed 
by  R.,  a  contractor  on  a  railroad,  proposed  to  discontinue  work  on  account 
of  R/b  inability  to  pay  him.  There  upon  G.,  an  engineer  of  the  railway 
'  company,  stated  that  if  the  men,  of  whom  P.  was  one,  would  go  on  and 
complete  the  work,  the  company  would  see  them  paid.  There  being 
nothing  to  show  that  the  engineer  was  authorized  to  make  such  promise, 
an  action  against  the  company  will  not  lie  thereon. 

Error  to  Probate  Courts  Arapahoe  County. 

It  appeared  in  evidence  that  the  plaintiff,  with  others, 
was  employed  by  one  Rice,  to  work  on  the  Kansas  Pacific 
Railway.  Some  of  the  men  employed  by  Rice,  distrusting 
his  ability  to  pay,  had  an  interview  with  Col.  Greenwood, 
an  engineer  of  the  company,  who  told  them  to  go  on  and 
complete  the  work,  and  the  company  would  pay ;  that  the 
Kansas  Pacific  Railway  Company  would  not  see  any  labor- 
ing man  come  short  of  his  pay. 

The  action  was  against  the  railway  company  upon  this 
promise.  The  cause  was  tried  to  the  court  without  a  jury, 
and  judgment  for  the  defendant. 

Messrs.  Browne  &  Putnam,  for  plaintiff  in  error. 

Mr.  Alfred  Sayre,  for  defendants  in  error. 

Wells,  J.  It  is  pretty  clearly  established  by  the  evi- 
dence heard  in  the  court  below,  that  Col.  Greenwood,  the 
chief  engineer  of  the  defendant,  did  promise,  as  the  plain- 
tiff claimed,  that  the  company  should  respond  for  the  wages 
of  Rice's  employees  upon  section  seventeen  of  the  grade ; 
that  this  promise  was  made  to  one  whom  the  employees  had 
deputed  to  represent  them  ;  that  it  was  intended  to  be  com- 
municated to  the  men,  and  was  so  communicated ;  and  that 
Vol.  I.— 67 
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the  plaintiff,  among  others,  continued  their  employment 
and  completed  the  work. 

The  plaintiff  may  therefore  have  his  action,  provided  these 
three  things  concur :  1st  It  must  appear  that  the  promise 
was  upon  a  consideration  sufficient  to  support  it  2i  The 
promise  not  having  been  reduced  to  writing,  it  must  appear 
to  have  been  an  original  promise,  and  not  a  promise  to 
answer  upon  the  default  of  another  merely,  for,  otherwise, 
it  is  void  within  the  statute  of  frauds.  8cL  It  must  appear 
that  the  engineer  who  made  the  promise  was  the  agent  of 
the  defendant  in  that  behalf. 

As  to  the  first  of  these  requisites,  the  evidence  is  clearly 
sufficient  Rice's  employees,  doubting  their  employer's 
solvency,  had  abandoned  the  work,  and  their  resuming  and 
completing  it  was  a  good  and  adequate  consideration,  for  it 
involved  both  advantage  to  the  company  and  loss  to  the 
men. 

As  to  the  second,  the  testimony  is  not  free  of  uncertainty ; 
for  though,  if  we  consider  only  the  testimony  of  the  wit- 
nesses who  speak  of  it,  the  promise  appears  to  have  been, 
that  the  -company  should  pay  in  any  event,  and  not  that 
they  should  pay  upon  Rice's  default  or  the  like,  yet  the 
subsequent  conduct  of  all  parties  tends,  in  some  degree,  to 
negative  the  idea  that  either  the  company  or  Rice,  or  Rice's 
employees,  understood  the  company  to  be  directly  and  in 
the  first  instance  liable  to  the  men ;  for,  down  to  the  com- 
pletion of  the  work,  so  far  as  we  can  ascertain  by  the  testi- 
mony, Rice  remained  in  immediate  charge  of  the  working 
party  ;  they  looked  to  him  for  directions,  and  it  was  upon 
his  order  alone  that  they  received  what  they  did  receive 
from  the  company.  As  to  the  third  requisite,  there  is 
nothing  in  the  testimony  which  affords  any  light  whatever 
as  to  the  nature  or  extent  of  the  engineer's  authority,  except 
the  circumstance  that  Borst,  the  paymaster,  whom  it  may 
be  presumed  was  informed  of  the  nature  and  scope  of  the 
duties  and  powers  of  his  associates  in  office,  paid  Rice's 
employees  upon  the  direction  and  authority  of  the  engineer's 
orders  merely. 
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Herefrom  might,  if  the  testimony  were  more  complete 
than  it  is,  arise  an  inference  of  more  or  less  weight,  that  the 
engineer  had  in  fact  the  authority  which  he  assumed,  else 
the  paymaster  must  have  disregarded  his  orders.  But 
here  it  is  to  be  observed  that,  so  far  as  appears,  Borst  never 
was  informed  of  the  promises  alleged  to  have  been  made  by 
Greenwood,  but  paid  the  money  accruing  upon  Bice's  con- 
tract to  the  employees  directly,  instead  of  to  Bice,  in 
pursuance  of  what  he  understood  to  have  been  an  arrange- 
ment between  Bice  and  the  company,  to  which  the  men 
were  not  party,  for  the  convenience  of  Bice,  and  not  in 
discharge  of  any  liability  of  the  company  to  the  employees ; 
and  it  would  seem  that  the  acts  of  Borst  ought  not  to  be 
received  to  found  an  inference  of  authority  in  Greenwood 
to  do  that  which  Borst  did  not  know  Greenwood  had  done. 

It  appears  to  us,  therefore,  that  there  was  no  evidence 
whatever  of  the  agency  of  Greenwood  to  make  the  promise 
relied  upon ;  his  official  designation  does  not,  we  conceive, 
imply  an  authority  in  such  matters,  and  the  plaintiff's 
proofs  were  therefore  defective  in  a  material  point. 

The  judgment  of  the  probate  court  is  affirmed. 

Affirmed. 
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Union  Gold  Mining  Co.  v.  Bookt  Mountain  National 

Bane. 

Corporation  —  dissolution  in  collateral  proceeding.    A  corporation  cannot  be 
dissolved  In  a  collateral  proceeding ;  and  in  a  suit  by  a  national  bank  to 
recover  money  loaned,  if  the  corporation  has  not  been  dissolved  in  a    i1  i   531. 
direct  proceeding  to  that  end,  the  defendant  cannot  question  its  existence.    L?4  **jl 

Corporation  —  dissolution'  of  a  national  bank*  According  to  section  58  of  the  \  14*272 
act  relating  to  national  banks  £18  Stat,  at  Large,  99),  a  forfeiture  of  the 
rights  and  privileges  of  a  banking  association  must  be  determined  and 
adjudged  in  a  suit  instituted  by  the  comptroller  of  the  currency  in  his 
own  name,  and  an  association  organized  under  that  act  must  stand  until 
dissolved  in  that  way. 

Pleading  — must  answer  all  that  it  professes  to  meet.  A  plea  which  goes  to 
the  whole  declaration  and  contains  an  answer  to  but  one  count,  is  bad  on 
demurrer. 
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Contract  prohibited  bt  law,  when  void.  A  contract  to  do  a  thing  pro- 
hibited by  statute  is  not  necessarily  void,  if  the  statute  visit  the  unlawful 
act  with  a  penalty.  If  the  thing  prohibited  is  malum  in  se,  the  contract 
cannot  be  enforced,  but  as  to  things  not  immoral  or  against  public  policy, 
it  may  be  sufficient  to  enforce  the  statutory  penalty  only.  If  it  was  not 
the  intention  of  congress  to  make  void  a  contract  made  contrary  to  the 
provisions  of  the  act  it  will  be  enforced,  and  for  the  violation  of  law  the 
penalty  which  the  statute  gives  may  be  applied.  Whatever  consequence] 
are  to  follow  the  violation  of  the  act  are  expressed  in  the  act  itself,  and 
one  penalty  being  given,  the  court  is  not  at  liberty  to  add  another. 

Construction  of  section  39,  of  National  Bank  Act.  Section  28,  of  the  set 
relating  to  national  banks,  contains  a  direction  respecting  the  management 
of  associations  organized  under  the  act,  and  it  is  not  a  limitation  upon  the 
powers  of  such  associations. 

Contract  — prohibited  by  law — recovery  on.  An  action  may  be  maintained  by 
a  national  bank  to  recover  money  loaned  exceeding  in  amount  one-tenth 
part  of  its  capital  stock,  notwithstanding  the  prohibition  of  section  29  of 
the  act  under  which  it  was  organised. 

Agent  of  mining  company  —  authority.  A  superintendent  of  a  mine,  with 
authority  to  take  ore  therefrom,  and  crush  it  for  the  purpose  of  obtaining 
gold,  cannot  upon  such  authority  borrow  money  in  the  name  of  his 
principal. 

Corporation  —presumption  a$  to  officer**  acts.  The  president  of  a  corporation 
cannot  put  off  his  official  character  at  will  and  deny  to  those  who  hare 
business  with  the  corporation,  access  through  him  While  acting  upon 
the  business  of  the  corporation,  all  his  acts,  within  the  scope  of  his 
authority  as  president,  must  be  regarded  as  official. 

Evidence  of  agent*  authority  to  bind  his  principal.  In  an  action  against  a 
mining  company  for  money  borrowed  by  its  agent  without  authority, 
where  evidence  is  offered  of  admissions  made  by  the  president  of  the  com- 
pany, such  president  may  be  examined  as  to  his  authority  to  bind  the 
company  in  relation  to  the  matter  in  suit. 

Corporation  — power  of  president.  The  president  of  a  corporation  has  power 
to  convene  the  board  of  directors  for  the  purpose  of  laying  before  them 
any  matter  affecting  the  business  of  the  corporation. 

As)Bnt — authority  of  president  of  a  corporation.  An  undertaking  of  the 
president  of  a  corporation  to  bring  before  the  board  of  directors,  at  a  time 
specified,  a  demand  against  the  corporation  for  money  borrowed  by  an 
agent  of  the  corporation,  is  within  the  scope  of  his  authority  as  president, 
and  the  corporation  is  bound  to  consider  the  demand  at  the  time  specified. 

Aqent  —  ratification  of  unauthorised  act  of  Where  an  agency  exists,  and  the 
agent  exceeds  his  authority,  the  silence  of  the  principal  may  give  rise  to  a 
presumption  of  an  intentional  ratification  of  the  unauthorized  act. 

The  circumstances  must  have  been  fully  understood  by  the  principal  before 
any  inference  can  be  drawn  from  his  silence,  and  they  must  have  been 
such  as  not  only  afforded  an  opportunity  to  act  or  speak,  but  such,  also,  as 


1872.]      Union  G.  Min.  Co.  v.  R  M.  Nat.  Bank.  533 

would  properly  and  naturally  call  for  some  action  or  reply  from  men 
similarly  situated. 

In  an  action  against  a  corporation  to  recover  money  borrowed  by  its  agent 
without  authority,  it  appeared  that  the  company  was  notified  of  the 
indebtedness  on  the  16th  December,  1868 ;  fifteen  days  later,  the  presi- 
dent undertook  to  present  the  claim  to  the  board  of  directors  at  a  meeting 
to  be  held  in  February  following,  and  the  corporation  disavowed  the  act 
of  its  agent  in  the  spring  following.  Held,  that  upon  these  facts,  the  jury 
would  have  been  warranted  in  finding  a  ratification  of  the  agent's  acts. 

Practice  —  ratification  of  unauthorized  act  of  agent — Juno  determined. 
Where  the  position  of  the  parties  remains  the  same,  whether  ratification 
of  the  unauthorized  act  of  an  agent  shall  be  inferred  from  the  delay  of 
the  principal  to  disavow  such  act,  is  a  question  for  the  jury. 

Evidence  of  ratification  of  agent's  acts.  In  an  action  against  a  mining  com- 
pany to  recover  money  borrowed  by  its  agent  without  authority,  the  cir- 
cumstance that  the  company  retained  the  ore  taken  from  the  mine  by  the 
use  of  the  money  is  not  material  to  the  question  of  ratification. 

Nor  is  it  competent  to  show  that  the  money  was  expended  in  the  mine  or  that 
the  expenditure  was  advantageous  to  the  company,  unless  it  is  also  shown 
that  the  company  had  knowledge  of  the  loan  and  of  the  expenditure. 
These  circumstances  are  in  no  way  connected  with  the  authority  of  the 
agent,  or  the  ratification  of  his  acts  by  the  company. 

Evidence — as  to  witness*  bias  or  prejudice.  A  witness  cannot  be  asked  whether 
he  is  indebted  to  one  of  the  parties  to  the  suit  for  the  purpose  of  showing 
the  disposition  of  his  mind  toward  such  party.  The  question  does  not 
tend  to  elucidate  the  point. 

Evidence  —  as  to  corrupt  agreement  between  witness  and  party.  Where  it  is 
alleged  that  a  witness  refused  to  testify  until  the  party  who  called  him 
had  made  an  arrangement  concerning  certain  indebtedness,  the  character 
and  terms  of  the  arrangement  must  be  made  known  in  order  that  the 
court  may  determine  whether  it  would  go  to  his  credibility. 

Appealyfrom  District  Court,  Jefferson  Cowniy. 

The  declaration  contained  a  count  for  money  loaned ;  a 
count  for  goods  sold  and  delivered ;  a  count  for  money  had 
and  received  by  defendant ;  a  count  for  money  paid,  laid 
out  and  expended ;  a  count  for  interest,  and  a  count  on  an 
account  stated. 

The  defendant  pleaded  non  assumpsit,  and  also  specially 
that  the  plaintiff  is  a  body  corporate,  with  a  capital  of 
$50,000,  and  that,  under  and  by  virtue  of  a  law  of  the 
United  States,  entitled  "An  act  to  provide  national  cur- 
rency/' etc.,  it  had  no  power,  right  or  authority  to  loan 
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and  advance  to  defendant  the  sum  of  money  in  the  declara- 
tion mentioned. 

In  another  special  plea  the  defendant  alleged  that  the 
plaintiff  was  a  body  corporate,  organized  under  the  act 
entitled  "An  act  to  provide  a  national  currency,"  eta, 
reciting  the  provisions  of  the  act,  and  averring  "  that  certain 
persons  did,  at  the  time  specified,  form  an  association,  with 
a  capital  stock  of  $60,000,"  which  was  the  plaintiff,  and  that 
the  plaintiff  had  no  power,  authority  or  right  to  loan  and 
advance  to  defendant  the  sum  of  money  in  the  declaration 
mentioned. 

In  another  plea  the  defendant  averred  that  the  plaintiff 
was  a  body  corporate,  etc.,  and  had  no  right,  power  or 
authority  to  loan  or  advance  to  defendant  a  greater  sum 
than  $5,000.  Another  plea  was  substantially  the  same, 
except  that  it  averred  that  only  $30,000  of  the  plaintiff's 
capital  stock  had  been  paid  in.  A  demurrer  to  the  special 
pleas  was  sustained. 

The  testimony  at  the  trial  was  voluminous.  Plaintiff 
introduced  evidence  tending  to  prove  that  George  K.  Sabin 
was  appointed  superintendent  of  the  defendant9  s  mine,  in 
the  year  1865 ;  that  he  remained  such  superintendent  until 
December,  1868 ;  that,  during  the  years  1867  and  1868,  Sabin 
kept  a  deposit  account  with  plaintiff  in  defendant's  name, 
and  that  he  drew  money  from  time  to  time  in  the  name  of 
defendant,  and  deposited  other  money  to  the  credit  of  the 
account ;  that  the  balance  against  defendant  in  December, 
1868,  was  $21,217.06 ;  that  Sabin  worked  defendant's  mine 
in  the  years  1867  and  1868,  taking  therefrom  a  large  quantity 
of  valuable  gold-bearing  ore,  and  crushing  a  portion  thereof 
for  the  purpose  of  obtaining  gold ;  that  the  gold  thus 
obtained  was  deposited  in  plaintiff's  bank  to  the  credit  of 
defendant ;  that  the  money  obtained  by  Sabin  from  plain- 
tiff' s  bank  was  expended  in  operating  the  mine  and  in 
crushing  the  ore.  Several  letters  were  introduced  by  plain- 
tiff, which  were  written  by  Becker,  the  president  of  defend- 
ant, some  of  which  were  addressed  to  Sabin  as  superinten- 
dent   One  of  the  letters  was  signed  by  Becker  as  president 
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There  was  evidence  of  several  interviews  between  Becker 

and  the  officers  of  the  bank,  in  relation  to  the  indebtedness, 

in  December,  1868.    A  communication  from  Becker,  to  the 

president  of  the  bank,  which  was  given  in  evidence,  is  as 

follows : 

Rocky  Mountain  National  Bank,  ) 

Central  City,  Colorado,  Jan.  1,  1869.  f 

To  the  President  of  the  Rocky  Mountain  National  Bank : 
Sir  —  In  regard  to  the  overdraft  of  our  company  on 
your  bank,  permit  me  to  say  that,  although  I  am  the 
president  of  the  Union  Gold  Mining  Co.,  and  the  owner 
of  a  majority  of  all  its  stock,  Mr.  Sabin  will  do  me  the 
justice  to  state  that  I  had  no  knowledge  of  any  overdraft, 
until  on  or  about  the  middle  of  December  last.  I  hope 
you  will  not  feel  uneasy  about  the  payment.  We  have 
an  abundance  of  ore  already  broken  in  the  mine,  to  pay 
all  indebtedness  of  the  company.  In  fact,  this  is  the  only 
indebtedness  I  have  any  knowledge  of  the  company  owing, 
and  if  it  is  not  paid  off  out  of  the  mine,  I  propose  to  call  a 
meeting  of  our  directors,  and  submit  your  claim,  and  make 
an  assessment  at  our  February  meeting  (in  New  York  city), 
to  pay  off  your  claim,  and  any  other  that  the  company  may 
owe.  I  will  also  state  to  you  clearly  and  plainly,  that 
there  shall  be  no  sales,  transfers,  mortgages,  assignments, 
deeds  of  trust,  or  any  other  incumbrance  put  on  the  prop- 
erty of  company  in  Colorado,  or  elsewhere,  by  myself,  or 
by  the  company,  until  all  the  liabilities  of  the  said  com- 
pany are  fully  paid. 

Very  respectfully, 

Your  obedient  servant, 

Theodore  H.  Becker. 

On  cross-examination  of  the  witness,  Sabin,  the  de- 
fendant offered  to  show  by  him  that  hew  as  indebted  to 
plaintiff  in  a  large  sum  of  money,  and  that,  at  a  previous 
term  of  the  district  court,  he  absented  himself  from  the 
court,  and  that,  when  he  appeared  as  a  witness,  he  refused 
to  testify  till  the  indebtedness  was  arranged  in  some  way, 
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and  such  arrangement  put  into  writing  and  signed  by  the 
plaintiff,  and  that,  since  the  last  term  of  court,  the  said 
matter  of  indebtedness  had  been  arranged  according  to  the 
terms  required  by  the  witness. 

Upon  the  plaintiff's  objection,  the  testimony  was  ex- 
cluded. 

The  defendant  introduced  testimony  tending  to  prove 
that  Sabin  resigned  his  agency  in  April,  1866,  and  that  in 
the  fall  of  that  year  he  made  an  arrangement  with  the  de- 
fendant, by  which  he  was  to  work  the  mine  upon  his  own 
account,  and  lay  up  the  first-class  ore  for  the  company  for 
the  use  of  the  mine. 

T.  H.  Becker  testified :  That,  on  the  16th  of  December, 
1868,  he  wrote  the  company  of  the  indebtedness  to  the 
bank,  and  that  was  the  first  knowledge  the  company  had 
of  the  indebtedness. 

The  defendant  offered  to  prove  by  Mr.  Becker,  the  nature 
of  his  authority  from  the  defendant  in  respect  to  the  in- 
debtedness due  the  plaintiff.  Upon  plaintiff's  objection 
this  evidence  was  rejected. 

The  charge  of  the  court  to  the  jury  was  as  follows : 

If  the  jury  believe  that  George  K.  Sabin  entered  into  an 
arrangement  or  agreement  with  the  defendant,  whereby  he 
was  to  enter  into  possession  and  work  the  mines  of  the 
defendant,  at  his  own  expense,  and  not  at  the  expense  of  the 
defendant,  and  pay  to  the  defendant  a  certain  portion  of  the 
ore  taken  from  the  mines  for  the  use  of  the  mines,  and  pay 
himself  and  all  the  expenses  of  working  the  mines  from  the 
balance  of  the  ore  taken  from  the  mines,  and  that,  under  the 
arrangement  so  made  with  the  defendant,  the  said  Sabin 
entered  into  and  worked  the  mines  of  the  defendant ;  then, 
the  relation  existing  between  the  said  Sabin  and  the  defend- 
ant was  not  that  of  principal  and  agent,  but  that  of  landlord 
and  tenant,  and  is  governed  by  the  same  law  as  in  case  of 
working  land  for  a  share  of  the  crops.  And  the  said  Sabin 
became  the  lessee  of  the  defendant,  and  the  said  defendant 
is  in  no  way  liable  for  any  sum  of  money  borrowed  by  the 
said  Sabin,  and  cannot  be  made  liable  without  a  special 
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promise  in  writing,  made  and  signed  by  the  defendant.  That 
a  corporation  is  bound  by  the  contracts  and  acts  of  its  agent, 
so  far  as  the  agent  acts  within  the  scope  of  the  authority 
conferred  upon  him  by  the  corporation,  but  no  further. 

If  the  jury  believe,  from  the  evidence,  that  George  K. 
Sabin  made  an  agreement  or  arrangement  with  the  defend- 
ant, whereby  he  was  to  enter  into  the  mines  of  defendant 
and  work  the  same  on  his  own  account,  and  was  to  mine  and 
deliver  to  the  defendant,  on  the  top  of  the  ground,  all  the 
first-class  or  smelting  ore,  as  rental  or  tribute  for  the 
use  of  the  mines  of  the  defendant,  and  was  to  receive  no 
salary  from  the  defendant  for  his  services,  but  was  to  pay 
himself  and  all  expenses  of  working  the  mine  from  the  pro- 
ceeds  of  the  balance  of  the  ore  mined  from  said  mines,  and 
that  the  defendant  was  not  to  furnish  any  money  for  the 
working  of  said  mines,  and  that  Sabin  was  to  contract  no 
debts  chargeable  to  the  defendant,  but  was  to  quit  work  on 
said  mines  whenever  he  could  not  pay  all  expenses  and  pay 
himself  from  the  lower  grades  of  ore,  then  the  jury  must 
find  for  the  defendant  in  this  case. 

If  the  jury  believe,  from  the  evidence,  that  Becker  was 
president  and  general  manager  of  the  defendant  in  1868  and 
1869,  and  that  the  defendant  had,  by  George  K.  Sabin, 
claiming  to  be  the  superintendent  or  agent  of  defendant, 
obtained  money  of  the  plaintiff,  and  that  Becker,  while  act- 
ing as  president  of  defendant,  with  full  knowledge  of  the 
facts,  admitted  that  such  money  so  obtained  was  due  from 
the  defendant  to  plaintiff,  such  admission  may  be  taken 
by  the  jury  in  considering  whether  the  defendant  is  or  is 
not  indebted  to  the  plaintiff. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 

employed  George  E.  Sabin  as  its  superintendent,  in  April, 

A.  D.  1865,  and  that  instructions  were,  at  that  time,  sent  in 

a  letter  to  said  Sabin  by  the  president  of  the  defendant,  and 

that  Sabin,  under  said  appointment,  proceeded  to  work  the 

mine  and  mill  of  the  defendant  in  Central  City,  where  the 

plaintiff  is  located,  and  to  make  contracts  for  the  defendant 

from  the  fall  of  1866  until  the  spring  or  summer  of  1866, 
Vol.  I.— 68 
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and  then  stopped  working  until  the  fall  of  1866,  and  then 
resumed  said  work,  and  continued  said  work  until  Decem- 
ber, 1868 ;  and  that,  during  the  time  from  the  fall  of  1866 
until  December,  1868,  George  E.  Sabin  contracted  the  debt 
sued  for  in  this  case  on  behalf  of  the  defendant,  and  used  the 
money  received  from  the  plaintiff  in  working  defendant's 
mine,  and  for  the  defendant,  and  the  defendant  received  the 
benefits  of  the  work,  knowing  that  the  money  had  been  so 
applied,  then  the  plaintiff  is  entitled  to  recover,  unless  the 
defendant  has  shown  that  the  plaintiff  had  notice  of  the 
change  of  his  agency  as  sworn  to  by  witnesses  Becker, 
Potts,  Bennell,  Jr.,  and  Brevoort,  in  this  case. 

The  court  is  asked  to  instruct  the  jury  that  the  plaintiff 
is  not  compelled  to  prove  the  appointment  of  Sabin  as 
superintendent  or  agent  of  defendant,  by  resolution  of  the 
board  of  directors,  but  the  jury  may  take  into  consideration 
all  the  testimony  on  that  subject,  including  the  acts  of  the 
witness  Sabin  in  and  about  the  property  of  the  defendant, 
and  the  manner  in  which  the  business  was  carried  on,  and 
the  opportunities  the  officers  of  the  defendant  had  to  know 
how  the  business  was  conducted. 

The  court  is  asked  to  instruct  the  jury  that,  if  Sabin, 
claiming  to  be  the  agent  of  the  defendant,  purchased  goods 
on  credit  in  the  name  of  the  defendant,  and  afterward 
defendant,  with  full  knowledge  of  all  the  facts,  paid  said 
debt,  such  payment  is  a  ratification  of  such  agency  of  said 
Sabin  in  making  such  debts. 

If  the  jury  believe,  from  the  evidence,  that  Theodore  H. 
Becker  was  president  of  the  defendant  in  years  1867,  1868 
and  1869,  and  that  while  he  was  president  he  had  the  active 
charge  or  management  of  defendant's  affairs,  and  while  act- 
ing in  that  capacity  he  recognized  George  K.  Sabin  as 
superintendent  or  agent  of  the  defendant,  then  the  jury  may 
take  such  recognition  into  consideration  in  determining 
whether  Sabin  was  the  agent  of  defendant,  or  defendant  had 
allowed  him  to  assume  that  he  was  agent.  If  the  jury  find 
for  the  plaintiff  they  will  allow  interest  on  the  balance  due 
at  ten  per  cent  per  annum,  from  the  first  of  January,  1869, 
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up  to  this  time,  except  on  the  item  included  in  plaintiff's 
account  as  interest. 

If  the  jury  believe,  from  the  evidence,  that,  during  the  years 
1867  and  1868,  George  K.  Sabin  was  in  the  actual  charge  of 
the  defendant9  s  property,  and  while  in  charge  of  the  defend- 
ant's  property  he  represented  to  the  plaintiff  that  he  was  the 
agent  and  superintendent  -of  the  defendant,  and  on  the 
strength  of  that  representation  he  borrowed  money  of  the 
plaintiff,  the  mere  fact  that  he  stated  to  Hense,  Smith  & 
Davison  that  he  was  working  said  property  on  his  own 
account,  cannot  affect  the  defendant' s  liability  to  the  plain- 
tiff, unless  the  plaintiff  knew  of  these  statements  at  the  time 
the  money  was  loaned. 

The  court  instructs  the  jury  that  when  one  has  the  actual 
charge  and  management  of  the  business  of  a  corporation, 
with  the  knowledge  of  the  members  and  directors,  this  is 
evidence  of  his  authority,  without  any  vote  or  other  corpo- 
rate act  constituting  him  agent  of  the  corporation,  and 
the  company  will  be  bound  by  his  contracts,  made  on  their 
behalf,  within  the  apparent  scope  of  the  business  intrusted 
to  him.  Power  to  act  generally  in  a  particular  business  or 
a  particular  course  of  trade,  in  a  particular  business,  how- 
ever limited,  would  constitute  a  general  agency. 

In  general,  when  an  agent  is  authorized  to  do  an  act,  and 
transcends  his  authority,  it  is  the  duty  of  the  principal  to 
repudiate  it  as  soon  as  he  is  fully  informed  of  what  has 
been  done  in  his  name,  by  the  agent,  else  he  is  bound  by  the 
act  as  having  ratified  it  by  implication. 

The  court  instructs  the  jury  that,  if  they  believe  from  the 
evidence  that  Sabin  held  himself  out  as  agent  of  the  defend- 
ant, and,  while  so  holding  himself  out,  drew  money  out  of 
the  plaintiff's  bank  and  used  the  same  in  working  and 
mining  the  property  of  the  defendant,  and  the  defendant 
retained  and  kept  the  profits  arising  and  growing  out  of 
such  working  and  mining,  with  the  knowledge  that  the 
money  was  so  borrowed  and  applied,  then  the  defendant 
is  liable  to  the  plaintiff  for  such  money,  unless  it  is  proved 
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that  the  plaintiff  knew  that  Sabin  had  no  authority  to  draw- 
money  out  of  plaintiff's  bank. 

If  the  jury  find,  from  the  evidence,  that  George  E.  Sabin 
was  the  agent  of  the  defendant,  and  the  extent  of  his 
authority  was  defined  in  a  private  letter  of  instructions, 
then  no  duty  existed  on  the  part  of  the  bank  to  make 
inquiries  as  to  any  private  letter  of  instructions  from  the 
principal  to  the  agent,  for  such  instructions  may  well  be 
presumed  to  be  of  a  secret  and  confidential  nature,  and  not 
intended  to  be  divulged  to  other  persons. 

If  the  jury  believe,  from  the  evidence,  that  Sabin  was  not 
the  agent  of  the  defendant,  but  that  the  defendant  allowed 
him  to  work  its  mine  and  hold  himself  out  as  agent  for 
some  considerable  time,  and  Sabin,  while  so  holding  him- 
self out  as  agent  of  defendant,  obtained  money  of  the  plain- 
tiff in  the  name  of  the  defendant,  and  used  the  money  in 
mining  the  property  of  the  defendant,  and  that  the  ore 
taken  out  by  Sabin,  by  the  use  of  such  money,  was  re- 
tained and  kept  by  the  defendant  with  the  knowledge  of 
the  fact  that  the  money  was  so  used,  then  the  defendant  is 
liable. 

The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  George  E.  Sabin  was  the  agent  of  the  defend- 
ant, and,  while  acting  as  agent,  borrowed  the  sum  of  money 
in  controversy  of  the  plaintiff,  and  expended  the  same  in 
the  business  of  the  defendant  and  in  paying  its  debts ;  that 
the  money  so  advanced  by  the  plaintiff,  though  so  applied, 
creates  no  debt  against  the  defendant,  but  that  the  jury 
must  further  find,  from  the  evidence,  before  they  can  find 
for  the  plaintiff,  in  addition  to  the  mere  fact  of  the  loan 
from  the  plaintiff  to  Sabin,  and  the  application  of  the 
money  for  the  benefit  of  the  defendant,  that  the  defendant 
had  authorized  the  plaintiff  to  loan  the  money  to  Sabin,  or 
Sabin  to  borrow  the  money  in  controversy  from  the  plain- 
tiff, or  had  afterward  ratified  and  adopted  the  act  And  the 
court  instructs  you  that,  if  the  money  so  borrowed  from  the 
plaintiff  was  applied  by  Sabin  to  the  taking  ore  out  of 
the  defendant' s  mine,  and  that  said  ore,  when  thus  taken 
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out,  was  kept  by  the  defendant,  the  said  defendant  having 
knowledge  that  the  money  had  been  bo  applied,  that  that 
would  amount  to  an  adoption  of  Sabin's  acts,  and  knowledge 
to  the  president  would  be  knowledge  to  the  corporation. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $27,034.96. 

A  motion  for  new  trial  was  made  and  overruled,  and 
judgment  was  rendered  on  verdict. 

Mr.  E.  Wakeley,  Mr.  G.  B.  Reed  and  Mr.  Hugh  Butler, 
for  appellant. 

Messrs.  Johnson  &  Teller,  Messrs.  Charles  &  Elbert 
and  Mr.  W.  R.  Gorsltne,  for  appellee. 

Hallett,  C.  J.  Appellant  is  a  mining  corporation 
organized  in  New  York,  which  owns  an£  operates  mines  in 
this  territory.  T.  H.  Becker,  at  first  a  trustee,  and  more 
recently  president  of  the  corporation,  was  in  the  territory 
during  a  portion  of  the  time  mentioned  in  this  record,  but 
the  evidence  does  not  show  that  any  other  officer  or  share- 
holder was  ever  in  the  territory.  In  1866,  George  K.  Sabin 
was  appointed  superintendent  of  the  company's  mine  in 
Gilpin  county,  and  conducted  its  affairs  until  October  of 
that  year,  when  work  was  discontinued.  At  the  trial, 
appellant  contended,  and  introduced  testimony  to  prove, 
that  Sabin  resigned  his  agency  in  the  spring  of  1866,  and 
that,  in  the  fall  of  that  year,  he  entered  into  an  agreement 
with  the  company  by  which  he  was  to  work  the  mine  on  his 
own  account  and  render  to  the  company  the  first-class  ore. 
Appellee's  testimony  on  this  point  tended  to  prove  that 
Sabin's  agency  continued  until  December,  1868,  and  so  the 
jury  found  the  fact  to  be.  In  the  years  1867-68,  Sabin  kept 
a  deposit  account  in  the  bank  in  appellant's  name,  which, 
by  frequent  overdrafts,  he  increased  to  the  large  amount  for 
which,  with  interest,  judgment  was  rendered  against 
appellant. 

In  four  special  pleas  appellant  alleged  that  the  bank  was 
not  able  to  contract  an  indebtedness  exceeding  in  amount 
ten  per  cent  of  its  capital  stock,  setting  forth  the  amount  of 


642         Union  GK  Min.  Co.  t>.  R.  M.  Nat.  Bank.  [Feb.  T., 

the  stock  and  other  facts  to  show  the  alleged  incapacity, 
and,  in  another  plea,  the  organization  and  capital  stock  of 
the  bank  is  set  out,  apparently  with  a  view  to  claim  a  for- 
feiture  of  the  charter  of  the  bank,  pursuant  to  section  fifty- 
three  of  the  act  under  which  it  was  organized.  13  Stat  99. 
As  to  the  forfeiture  of  the  charter,  it  is  well  settled  that  a 
corporation  cannot  be  dissolved  in  a  collateral  proceeding, 
and  I  do  not  think  that  appellant  can  question  the  existence 
of  the  bank  in  this  way.  Angell  &  Ames  on  Corporations, 
§  777 ;  Robinson  v.  London  Hospital,  11  Hare  (44  Eng. 
Ch.)  24.  Section  fifty-three  provides  that  the  violation  of 
the  provisions  of  the  act,  which  shall  work  a  forfeiture  of 
the  rights  and  franchises  of  the  association,  shall  be  deter- 
mined and  adjudged  by  a  proper  circuit,  district  or  terri- 
torial court  of  the  United  States,  in  a  suit  brought  by  the 
comptroller  of  the  currency,  in  his  own  name,  before  the 
association  can  be  declared  dissolved,  and  the  bank  must 
stand  until  dissolved  in  this  way. 

The  special  pleas,  in  which  incapacity  of  the  bank  to  con- 
tract the  indebtedness  is  asserted,  go  to  the  whole  declara- 
tion, and  at  best  answer  only  the  count  for  money  loaned, 
and  therefore  the  demurrer  was  properly  sustained.  In 
another  trial  the  question  may  possibly  arise  on  the  evi- 
dence, and  for  this  reason  it  may  be  necessary  to  make  some 
suggestions  as  to  the  true  meaning  and  effect  of  section  29 
of  the  National  Bank  Law.  That  section  was  obviously 
intended  to  protect  the  shareholders  and  creditors  of  a  bank 
organized  under  the  act  against  an  unwise  use  of  its  funds, 
and  to  this  end  it  was  necessary  that  the  duties  of  the  offi- 
cers of  the  bank  should  be  defined.  I  do  not  perceive  that 
it  was  equally  necessary  that  the  power  of  the  corporation, 
in  relation  to  loans,  should  be  circumscribed,  for  the  mis- 
chief would  arise  out  of  the  conduct  of  the  officers,  rather 
than  the  power  of  the  bank.  In  section  8  the  powers  of 
the  bank  are  enumerated,  that  of  loaning  money  among 
others.  If  section  29  is  to  be  regarded  as  limiting  this  power, 
the  bank  would  be  unable  to  recover  that  which  rightfully 
belonged  to  it,  and  this  section  would  tend  to  accomplish 
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the  ruin  which  it  was  designed  to  prevent  In  the  well-con- 
sidered case  of  Harris  v.  Runnels,  12  How.  76,  it  was  said 
that  a  contract  to  do  a  thing  prohibited  by  statute,  is  not 
necessarily  void  if  the  statute  visit  the  unlawful  act  with  a 
penalty.  If  the  thing  prohibited  is  malum  in  $e,  the  con- 
tract cannot  be  enforced,  but  as  to  things  not  immoral  or 
against  public  policy  it  may  be  sufficient  to  enforce  the 
statutory  penalty  only.  Accordingly  it  was  recently  deci-  % 
ded  in  Maryland  that  a  provision  in  the  charter  of  a  bank 
prohibiting  any  director  or  other  officer  under  penalty  of 
fine  or  imprisonment  from  borrowing  money  from  the  bank, 
does  not  exempt  a  director  from  liability  for  money  loaned 
to  him  in  violation  of  the  prohibition.  Lester  v.  Howard 
Bank,  33  Md.  558. 

If  it  was  not  the  intention  of  congress  to  make  the  con- 
tract void,  it  will  be  enforced,  and  for  the  violation  of  law 
the  penalty  which  the  statute  gives  may  be  applied.  That 
penalty  attends  every  violation  of  the  act,  and  is  found  in 
section  53.  Another  and  additional  penalty  is  attached  to 
some  of  the  acts  prohibited  by  the  statute,  as  for  instance  in 
section  30,  it  is  provided  that  taking  illegal  interest  shall 
work  a  forfeiture  of  the  entire  interest,  and  failure  to  com- 
ply with  the  provisions  of  sections  31  and  32  may  result  in 
the  appointment  of  a  receiver  to  wind  up  the  business  of 
the  bank.  This  may  show  that,  whatever  consequences  were 
to  follow  the  violation  of  the  act  are  expressed  in  the  act 
itself,  and  where  one  penalty  is  given  I  do  not  think  we  are 
at  liberty  to  attach  another.  We  are  not  to  give  to  section 
29  a  construction  which  will  defeat  the  purpose  for  which  it 
was  enacted,  and  such  will  be  the  effect  if  we  deny  the  right 
of  the  bank  to  recover  money  which  it  has  paid  out.  I  am 
persuaded  that  this  section  is  to  be  regarded  as  a  direction 
respecting  the  management  of  the  bank,  and  not  as  a  limita- 
tion of  its  powers,  and  that  the  rule  pari  delicto  is  not 
applicable  to  this  case. 

It  will  not  be  necessary  to  consider  whether  Sabin  was 
agent  of  the  company  at  the  time  of  the  transactions  with 
the  bank.    The  evidence  was  conflicting,  and  for  the  pur- 
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poses  of  this  discussion  I  accept  the  finding  of  the  jury  on 
that  point  As  to  the  nature  and  extent  of  his  agency,  it 
has  not  been  contended  that  his  dealings  with  the  bank 
were  within  the  scope  of  his  authority.  It  would  be  diffi- 
cult to  maintain  that  a  superintendent  of  a  mine,  with 
authority  to  take  ore  therefrom  and  crush  it,  for  the 
purpose  of  obtaining  gold,  can,  upon  such  authority, 
borrow  money  in  the  name  of  his  principal,  even  if  the 
money  be  used  in  carrying  on  the  mine.  Undoubtedly,  the 
transactions  with  the  bank  were  beyond  Sabin's  authority 
as  agent,  and  we  are  now  to  consider  whether  there  is 
evidence  to  show  a  ratification  of  his  acts  by  the  company. 

It  does  not  appear  that  the  company  was  informed  of  the 
indebtedness  to  the  bank  prior  to  December  16,  1868,  at 
which  time  Becker,  the  president  communicated  such 
information  by  mail.  There  is  some  testimony  to  the  effect 
that  Becker  had  earlier  information  of  the  indebtedness,  but 
he  denies  it  and  as  we  cannot  know  how  a  jury  may  deter- 
mine the  fact  we  must  assume  that  his  statement  is  correct 
At  this  time  the  officers  of  the  bank  were  pressing  Becker 
for  payment  of  the  indebtedness,  and,  although  he  denied 
Sabin's  authority  to  contract  the  indebtedness,  he  did  not 
repudiate  the  demand,  but  expressed  a  willingness  to  pay 
it  On  the  1st  of  January  following,  he  executed  to  the 
president  of  the  bank  a  paper,  in  which  he  speaks  of  the 
indebtedness  as  "  the  over-draft  of  our  company  on  your 
bank,"  and  says,  "I  hope  you  will  not  feel  uneasy  about 
the  payment ;  we  have  an  abundance  of  ore  already  broken 
in  the  mine  to  pay  all  indebtedness  of  the  company.  In 
fact,  this  is  the  only  indebtedness  I  have  any  knowledge  of 
the  company's  owing,  and  if  it  is  not  paid  off  out  of  the 
mine,  I  propose  to  call  a  meeting  of  our  directors  and 
submit  your  claim,  and  make  an  assessment  at  our 
February  meeting  (in  New  York  city)  to  pay  off  your  claim 
and  any  others  that  the  company  may  owe." 

Becker  states  that  he  wrote  this  letter  under  an  impres- 
sion that  the  company  had  made  some  different  arrange- 
ment with  Sabin,  and  that  he  refused  to  sign  it  as  president, 
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not  wishing  to  bind  the  company — but  this  will  not  affect 
the  character  of  the  letter.  The  president  of  a  corporation 
is  presumed  to  know  something  of  its  affairs,  and  the  evi- 
dence in  this  case  shows  that  Becker  was  better  acquainted 
with  the  business  of  the  company  than  any  other  of  its 
officers.  He  does  not  state  the  nature  of  the  arrangement 
which  he  supposed  the  company  had  made  with  Sabin,  or' 
from  what  source  he  derived  his  impression  that  such 
arrangement  existed.  He  had  been  in  communication  with 
his  company  in  regard  to  Sabin' s  dealings  with  the  bank, 
and  was  at  that  time  its  only  representative  in  the  territory. 
If  he  was  acting  upon  false  information  he  ought  to  have 
stated  by  whom  and  how  he  was  misled.  Nor  can  the 
president  of  a  corporation  put  off  his  official  character  at 
will  and  deny  to  those  who  have  business  with  the  corpora- 
tion, access  through  him.  If  an  officer  of  a  corporation 
may,  at  pleasure,  assume  the  status  personal  and  deny  his 
relations  with  his  principal,  it  will  be  impossible  to  deal 
with  a  corporation  except  at  the  will  of  the  officers.  He 
was  acting  upon  the  business  of  the  company,  and  all  his 
acts  within  the  scope  of  his  authority  as  president  must  be 
regarded  as  official.  In  the  evidence  it  is  shown  that  the 
president  exercised  a  very  general  authority  in  the  manage- 
ment of  the  affairs  of  the  company..  When  Sabin  was 
appointed  superintendent  in  April,  1865,  Creswell,  then 
president,  gave  him  instructions  as  to  the  manner  of  work- 
ing the  mine,  and  in  the  fall  of  that  year  the  work  was  dis- 
continued by  order  of  the  president.  Sabin' s  reports  of 
affairs  at  the  mine  were  always  made  to  the  president,  and 
in  December,  1868,  Becker,  then  president,  stopped  the 
work  and  took  charge  of  the  mine,  and  proceeded  to  adjust 
the  unsettled  accounts  of  the  company.  Becker  states  that 
he  used  his  own  funds  in  paying  the  debts  incurred  by 
Sabin  for  labor  and  supplies,  but  it  may  be  fairly  inferred 
that  he  was  acting  for  the  company  in  taking  possession  of 
the  mine.  If  we  regard  the  payment  of  the  bills  as  the 
exuberance  of  a  generous  heart,  there  are  other  acts  of  his 

presidency  and  of  his  predecessors  in  office,  done  appar- 
Vol.  L  — 69 
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ently  with  the  knowledge  and  approval  of  the  directors  of 
the  company,  which  go  far  to  establish  the  general  authority 
of  the  president  to  manage  and  control  the  affairs  of  the 
company.  But  this  evidence  of  the  authority  of  the  presi- 
dent was  not  directly  to  the  point,  that  he  was  authorized 
to  settle  and  adjust  the  debts  of  the  company,  and  appel- 
lant was  not  allowed  to  interrogate  Becker  as  to  his 
authority  in  this  matter. 

Under  our  statute  Becker  was  competent  to  testify,  and 
his  authority  to  bind  the  company  was  in  issue  before  the 
jury,  and  therefore  the  evidence  should  have  been  received. 
If,  however,  Becker  had  no  authority  to  pledge  the  com- 
pany to  the  payment  of  any  indebtedness,  he  certainly  had 
authority  to  convene  the  board  of  directors  and  lay  before 
them  the  claim  of  the  bank,  and  this  he  agreed  to  do.  In 
the  usual  course  of  business  a  corporation  is  addressed 
through  its  president,  and  it  is  an  important  duty  of  the 
executive  officer  to  brin£  to  the  knowledge  of  the  board  of 
directors  any  matter  affecting  the  interest  of  the  corpora- 
tion. 

In  Fulton  Bank  v.  New  York  and  Sharon  Canal  Cb.f 
4  Paige,  137,  the  court  said :  "  It  is  well  settled  that  notice 
to  an  agent  of  a  party  whose  duty  it  is,  as  such  agent,  to 
act  upon  the  notice  or  to  communicate  the  information  to 
his  principal  in  the  proper  discharge  of  his  trust  as  such 
agent  is  legal  notice  to  the  principal ;  and  this  rule  applies 
to  the  agents  of  corporations  as  well  as  others."  So,  also,  in 
National  Bank  v.  Norton,  1  Hill,  578,  it  was  said  that 
notice  given  to  the  directors  of  a  bank,  for  the  purpose  of 
being  communicated  to  the  board  of  directors,  would  be 
sufficient  to  charge  the  corporation  with  knowledge  of  the 
fact  stated  in  the  notice.  This  is  upon  the  rule  that  the 
principal  shall  be  responsible  for  the  acts  and  omission*  of 
his  agent  within  the  line  of  the  agent's  duty.  Upon  this 
rule  it  appears  to  me  that  Becker's  undertaking  to  bring 
the  claim  of  the  bank  before  the  board  of  directors  of  his 
company  at  the  February  meeting,  bound  the  company  to 
consider  the  claim  at  that  time.    The  undertaking  was  an 
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exercise  of  the  executive  function,  and  we  are  at  liberty  to 
presume  that  it  was  performed.  Upon  the  evidence  it 
seems  that  notice  of  the  indebtedness  was  given  to  the  com- 
pany December  16,  1868.  Fifteen  days  later  Becker  under- 
took to  present  the  claim  to  the  board  of  directors  at  the 
February  meeting  in  New  York.  If  the  matter  was  acted 
on  by  the  company,  it  does  not  appear  that  any  notice  of 
the  result  was  given  to  the  bank.  Becker  states  that  he 
told  appellee's  attorney,  in  the  spring  of  1869,  that  the 
company  refused  to  pay,  but  the  exact  time  is  not  fixed. 
Upon  these  facts  the  jury  would  have  been  warranted*  in 
finding  that  the  company  had  ratified  Sabin'  s  dealings  with 
the  bank,  for,  where  an  agency  exists,  and  the  agent  exceeds 
his  authority,  the  silence  of  the  principal  may  give  rise  to 
a  presumption  of  an  intentional  ratification  of  the  unau- 
thorized act.  Story's  Agency,  256,  et  $eq.  The  circum- 
stances must  have  been  fully  understood  by  the  party  before 
any  inference  can  be  drawn  from  his  silence,  and  they  must 
have  been  such  as  not  only  afforded  an  opportunity  to  act 
or  speak,  but  such  also  as  would  properly  and  naturally 
oall  for  some  action  or  reply  from  men  similarly  situated. 
1  Greenl.   Ev.,  §  197. 

The  matter  of  Sabin' s  dealings  with  the  bank  appears  to 
have  been  fully  explained  to  Becker,  and  by  his  statement 
the  company  was  equally  well  informed.  The  circum- 
stances called  for  an  answer  from  the  company.  Money 
had  been  obtained  by  its  agent  and  upon  its  credit,  and  the 
bank  was  demanding  payment.  The  president  of  the  com- 
pany acknowledged  the  justice  of  the  demand,  and  if  the 
company  had  any  objection  to  it,  it  was  reasonable  to 
believe  that  such  objection  would  be  made  known.  Where 
the  delay  on  the  part  of  the  principal  to  disavow  the  agency 
will  result  in  loss,  and  where  the  transaction  may  turn  out 
a  profit  or  loss  according  to  circumstances,  the  principal 
must  disavow  the  act  of  the  agent  within  a  reasonable  time 
after  notice.  Cvlver  v.  Ashley,  1  Am.  L.  C.  719,  note; 
Hortons  v.  Tovmes,  6  Leigh.  47. 

In  Corser  v.  Patti,  41  N.  H.  24,  it  is  said:  "There  is  a 
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class  of  admissions  which  may  be  either  express,  or  implied 
from  silence  or  acquiescence.  Such  are  admissions  which 
have  been  acted  upon,  or  those  which  have  been  made  to 
influence  the  conduct  of  others  or  to  derive  some  advantage 
to  the  party,  and  which,  therefore,  cannot  be  denied  vith- 
out  a  breach  of  good  faith." 

Upon  this  it  would  seem  that  if  the  appellant,  with  knowl- 
edge that  Sabin  was  obtaining  money  from  the  bank,  had 
stood  by  and  allowed  him  to  go  on  without  objection,  it 
would  have  been  estopped  to  deny  his  authority.  There 
is,  however,  nothing  of  this  kind  in  the  evidence,  nor  does 
it  appear  that  the  position  of  the  parties  would  have  been 
different  if  the  company  had  promptly  disavowed  the  acts 
of  its  agent.  The  question  is  as  to  the  intention  of  the  com- 
pany respecting  Sabin' s  dealings  with  the  bank,  to  be  de- 
termined upon  evidence  of  its  conduct  and  the  declarations 
of  its  authorized  agents,  within  the  scope  of  their  authority. 
If  at  any  time  the  company  assented  to  the  acts  of  its 
agent,  it  is  as  much  bound  by  those  acts  as  it  would  have 
been  if  the  agent  had  been  clothed  with  authority  to  per- 
form them.  The  negotiations  with  Becker,  the  notice  to 
the  company  of  the  indebtedness,  the  agreement  to  consider 
the  matter  at  the  February  meeting  of  the  board  of  direct- 
ors, and  the  delay  of  the  company  to  disavow  Sabin' s  acts 
are  facts  to  be  considered  by  the  jury,  whose  province  it  is 
to  determine  the  question  of  ratification.  Hortons  v.  Towms, 
6  Leigb.  47 ;  Career  v.  PavZ,  41  N.  H.  24. 

Further  discussion  of  the  principal  points  in  the  case  is 
unnecessary,  and  it  remains  to  consider  some  questions 
which  may  arise  upon  another  trial. 

The  circumstance  that  the  company  retained  the  ore  taken 
from  the  mine  is  not  material  to  the  question  of  ratification. 
It  is  not  like  the  purchase  of  a  chattel  by  an  agent  without 
authority,  which,  if  retained  by  the  principal,  affords  evi- 
dence of  his  intention  to  ratify  the  purchase.  In  such  case 
the  principal  acquires,  by  the  act  of  the  agent,  property 
which  he  had  not  otherwise ;  and  if  he  disaffirms  the  con- 
tract he  ought  to  restore  the  property  to  its  rightful  owner. 
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But  here  the  ore  belonged  to  the  company,  both  before  and 
after  it  was  taken  from  the  mine,  and  the  bank  never  had 
any  right  to  it  whatever.  If  any  inference  is  to  be  drawn 
from  the  fact  that  the  ore  was  retained  by  the  company,  it 
arises  out  of  an  obligation  to  deliver  it  to  some  other  party, 
and  I  do  not  perceive  that  any  such  obligation  existed. 
If  or  is  it  material  that  the  money  was  expended  in  the 
mine,  or  that  the  expenditure  was  advantageous  to  the  com- 
pany, unless  it  is  shown  that  the  company  had  knowledge 
of  the  loan  and  of  the  expenditure.  Whether  the  money 
was  expended  in  the  mine,  and  whether  it  resulted  in  gain 
or  loss  to  the  company,  are  matters  in  no  way  connected  with 
the  authority  of  the  agent  or  the  ratification  of  his  acts  by  the 
company.  If  Sabin  had  authority  to  obtain  money  from  the 
bank  on  behalf  of  the  company,  the  liability  of  the  latter  is 
not  affected  by  the  use  to  which  he  appropriated  it.  A  ratifi- 
cation has  a  retrospective  effect,  and  takes  effect  as  a  prior 
command  according  to  the  maxim  omnis  ratihabitio  retro- 
trahitur,  et  mandate  priori  acquiparatur.  Therefore,  if 
the  act  of  the  agent  is  ratified  by  the  principal,  the  use  of 
the  money  is  equally  foreign  to  the  issue. 

A  witness  may  be  interrogated  as  to  his  relations  with  the 
parties  to  the  suit  for  the  purpose  of  affecting  his  credibil- 
ity. Obviously  the  testimony  which  it  is  proposed  to  draw 
out  must  have  a  tendency  to  prove  the  state  and  disposition 
of  the  mind  of  the  witness  toward  one  of  the  parties  to  the 
suit,  and  I  do  not  see  that  proof  of  indebtedness  to  one  of 
the  parties  has  any  such  tendency.  Upon  our  experience 
of  human  nature  we  cannot  say  that,  as  a  rule,  debtors  are 
friendly  or  hostile  to  their  creditors.  Doubtless,  in  many 
cases,  the  circumstances  of  the  debtor  may  lead  him  to 
seek  the  favor  of  his  creditor,  but  it  is  impossible  to  lay 
down  any  general  rule  upon  the  s abject.  A  matter  of  this 
kind  may  be  safely  left  to  the  discretion  of  the  judge  sitting 
at  the  trial.  Appellant  also  proposed  to  show  that  Sabin 
refused  to  testify  until  the  bank  had  made  an  arrangement 
with  him  respecting  his  indebtedness  to  the  latter,  but  we 
are  not  told  what  the  arrangement  was.    If  Sabin  asked 
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favorable  tenns  of  payment,  or  that  all  or  a  portion  of  the 
indebtedness  should  be  remitted  to  him,  as  a  condition  upon 
which  alone  he  would  testify,  evidence  of  the  fact  would  go 
to  his  credibility.  A  witness  who  demands  compensation 
other  than  that  which  is  given  by  law,  for  his  testimony,  is 
certainly  to  be  regarded  with  suspicion.  The  offer,  as  made, 
however,  did  not  disclose  a  corrupt  bargain,  or  any  circum- 
stance which  could  influence  Sab  in' b  testimony,  and  hence 
it  was  rightly  rejected. 

Various  questions  are  presented  in  the  record,  which  it  is 
deemed  unnecessary  to  discuss.  The  issues  were  not  pre- 
sented to  the  jury  upon  the  views  here  expressed,  and 
therefore  the  judgment  must  be  reversed,  and  the  cause 

remanded  with  a  venire  facias. 

Reversed. 


TTB5 

2  »jf  Wise  et  al.  v.  Brocker. 

1  Mq 
13  **       Writ  of  brbob  —  new  suit.    A  proceeding  by  writ  of  error  to  reverse  a  decree 

of  a  district  court  is  a  new  suit. 
Practice  in  suit  against  representative  of  deceased  party  to  decree.    Error 

may  be  brought  against  the  executrix  and  sole  devisee  of  a  deceased  party 

to  a  decree,  without  preliminary  proof  of  the  death  of  such  party  or  of  the 

appointment  of  the  person  sued. 
Abatement — what  is  matter  for.    If  the  person  sued  is  not  executrix  and 

devisee,  as  charged,  she  may  plead  the  fact  in  abatement. 

Error  to  District  Court,  Arapahoe  County. 

William  A.  Wise  and  Anna  Wise  sued  out  a  writ  of  error 
to  the  district  court  of  Arapahoe  county,  to  bring  up  the 
record  of  a  decree  in  a  cause  wherein  Franz  A.  Brocker  was 
complainant,  and  the  said  William  and  Anna  were  respond- 
ents. Amelia  L.  Brocker  was  summoned  as  executrix  of 
the  last  will  and  testament,  and  sole  devisee  of  the  estate  of 
Franz  A.  Brocker. 

Messrs.  Brown  &  Putnam,  for  the  said  Amelia,  now 
moved  to  dismiss  the  writ,  for  the  reason  that  it  did  not 
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appear  that  the  said  Franz  A.  Brocker  was  dead,  and  that 
the  said  Amelia  had  any  interest  in  the  record  aforesaid  or 
in  the  property  therein  described. 

Mr.  M.  Benedict,  contra. 

Per  Curiam.  Franz  A.  Brocker  obtained  a  decree  fore- 
closing a  mortgage  given  by  plaintiffs  in  error,  and  defend- 
ant in  error  is  summoned  as  execntrix  of  his  will  and  sole 
devisee  of  his  estate.  As  plaintiffs  in  error  were  parties  to 
the  decree,  and  directly  affected  by  it,  of  conrse  they  may 
prosecute  this  writ ;  but  it  is  said  that  Franz  A.  Brocker  is 
dead,  and  we  have  no  evidence  that  defendant  in '  error  is 
executrix  as  charged.  If  it  were  necessary  to  furnish  evi- 
dence of  the  death  of  the  person  against  whose  estate  relief 
is  sought,  and  of  the  appointment  of  an  executor  or  admin- 
istrator of  the  estate,  before  suing  the  representative,  there 
would  be  some  force  in  the  objection.  This  is  a  new  suit 
and  defendant  in  error  is  charged  as  executrix  of  an  estate. 
If  she  is  not  the  representative  of  the  estate  she  may  plead 
the  fact  in  abatement,  but  we  cannot  assume  the  fact  upon 
motion  to  dismiss.  If  there  is  no  further  appearance  by 
defendant,  probably  we  shall  require  evidence  of  the  death 
of  Franz  A.  Brocker,  and  of  the  appointment  of  defendant 
as  executrix,  in  order  that  we  may  know  that  the  proper 
party  has  been  summoned,  but  we  cannot  dismiss  the  writ 

upon  motion. 

Motion  denied. 


Tunker  v.  Nichols. 

Easement — right  to  convey  water  over  land  for  irrigation.  In  this  territory 
lands  are  held  in  subordination  to  the  dominant  right  of  others,  who  mast 
necessarily  pass  over  them  to  obtain  a  supply  of  water  to  irrigate  their 
own  lands. 

May  exist  without  grant  or  prescription.  A  right  to  convey  water  over  the  land 
of  another  for  the  purpose  of  irrigating  one's  land  may  be  acquired  under 
the  statute  (Rev.  Stat.  363),  and  such  right  needs  not  a  grant  from  the 
owner  of  the  servient  estate  to  support  it. 
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Error  to  District  Court,  Arapahoe  County. 

Yunkeb  brought  an  action  of  trespass  on  the  case  against 
Nichols,  for  diverting  water  from  an  irrigating  ditch  lead- 
ing from  Bear  Creek  to  the  plaintiff's  farm.  It  appeared 
that  the  ditch  was  constructed  in  the  spring  of  the  year 
1871,  by  the  plaintiff,  the  defendant  and  one  John  Bell, 
under  an  agreement  that  they  would  share  equally  in  the 
water  conveyed  thereby,  such  water  to  be  used  in  irrigating 
the  lands  of  the  several  parties  respectively.  After  the 
ditch  had  been  constructed  to  and  across  the  defendant's 
land,  so  as  to  communicate  and  supply  water  to  plaintiff's 
land,  the  defendant  diverted  the  water  from  the  ditch  and 
caused  the  same  to  flow  upon  his  own  land,  bo  that  none 
passed  down  to  the  plaintiff,  whose  lands  were  below  those 
of  the  defendant,  by  means  whereof  the  plaintiff's  growing 
crop  was  greatly  injured  and  diminished  in  value.  It  did 
not  appear  that  there  was  any  memorandum  in  writing  of 
the  agreement  in  respect  to  the  ditch  betwen  the  plaintiff, 
the  defendant  and  Bell.  The  court  instructed  the  jury 
that,  if  the  plaintiff's  right  to  have  water  flow  over  the  lands 
of  the  defendant  was  conferred  by  verbal  agreement  of  the 
plaintiff,  the  defendant  and  a  third  person,  which  agreement 
was  never  reduced  to  writing,  that  the  plaintiff  could  not 
recover.     The  jury  found  for  the  defendant 

Mr.  H.  R.  Huht,  for  plaintiff  in  error. 

Messrs.  Browne  &  Pdtnak,  for  defendant  in  error. 

Separate  opinions  were  filed  by  the  members  of  the  court. 

Hallett,  C.  J.  In  England,  and  in  this  country,  it  is 
considered  that  the  right  of  one  person  to  conduct  water 
over  the  land  of  another  is  an  interest  in  real  estate,  which 
must  be  conveyed  by  deed  in  compliance  with  the  terms  of 
the  statute  of  frauds.  In  countries  where  the  humidity  of 
the  climate  is  sufficient  to  supply  moisture  to  plants,  there 
can  be  no  reason  for  distinguishing  this  from  other  ease- 
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ments  in  the  soil,  and  therefore  the  law  of  England,  and  of 
most  of  our  States  on  this  point  will  be  found  in  the  general 
rules  relating  to  real  property. 

The  principles  of  the  law  are  undoubtedly  of  universal 
application,  but  some  latitude  of  construction  must  be 
allowed  to  meet  the  various  conditions  of  life  in  different 
countries.  The  principles  of  the  decalogue  may  be  applied 
to  the  conduct  of  men  in  every  country  and  clime,  but  rules 
respecting  the  tenure  of  property  must  yield  to  the  physical 
laws  of  nature,  whenever  such  laws  exert  a  controlling 
influence. 

In  a  dry  and  thirsty  land  it  is  necessary  to  divert  the 
waters  of  streams  from  their  natural  channels,  in  order  to 
obtain  the  fruits  of  the  soil,  and  this  necessity  is  so  univer- 
sal and  imperious  that  it  claims  recognition  of  the  law. 
The  value  and  usefulness  of  agricultural  lands,  in  this  ter- 
ritory, depend  upon  the  supply  of  water  for  irrigation,  and 
this  can  only  be  obtained  by  constructing  artificial  channels 
through  which  it  may  flow  over  adjacent  lands.  These  arti- 
ficial channels  are  often  of  great  length,  and  rarely  within 
the  lands  of  a  single  proprietor.  A  riparian  owner  must 
usually  get  his  supply  of  water  from  some  point  on  the 
stream  above  his  own  land,  and  he  is  compelled  to  enter 
upon  the  lands  of  others  in  order  to  obtain  it.  Irrigating 
ditches  cannot  be  made  available  at  or  near  the  head  or 
point  of  divergence  from  the  stream,  and,  while  a  riparian 
owner  may  be  able  to  construct  a  ditch  upon  his  own  terri- 
tory which  shall  overflow  a  portion  of  his  land,  he  can 
never  make  it  serviceable  to  the  entire  tract.  Of  course, 
lands  situated  at  a  distance  from  a  stream  cannot  be  irri- 
gated without  passing  over  intermediate  lands,  and  thus  all 
tilled  lands,  wherever  situated,  are  subject  to  the  same  neces- 
sity. In  other  lands,  where  the  rain  falls  upon  the  just  and 
the  unjust,  this  necessity  is  unknown,  and  is  not  recognized 
by  the  law.  But  here  the  law  has  made  provision  for  this 
necessity,  by  withholding  from  the  land-owner  the  absolute 
dominion  of  his  estate,  which  would  enable  him  to  deny 

the  right  of  others  to  enter  upon  it  for  the  purpose  of  ob- 
Vol.  L—  70 
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taining  needed  supplies  of  water.  It  was  enacted  by  the 
first  legislative  assembly,  that  persons  owning  claims  on 
the  bank,  margin  or  neighborhood  of  any  stream,  should 
have  the  right  of  way  over  adjacent  lands  for  purposes  of 
irrigation  (Laws  1861,  p.  67),  and  this  law  is  still  of  force. 
(Rev.  Stat.  363.)  So,  also,  the  common  law  recognizes  an 
easement  in  certain  cases,  and  will  imply  a  grant  of  such 
easement  where  it  is  especially  necessary  to  the  enjoyment 
of  the  dominant  estate.    Phear  on  Rights  of  Water,  71. 

If  one  having  a  close,  surrounded  with  his  own  land, 
grants  the  close  to  another  in  fee  for  life  or  years,  the  gran- 
tee shall  have  a  way  to  the  close  over  the  grantor's  land  as 
incident  to  the  grant,  for,  without  it,  he  cannot  derive  any 
benefit  from  the  grant  So  it  is,  also,  where  he  giants  the 
land  and  reserves  the  close  to  himself.  1  Wm.  Saund.  323, 
note  6 ;  Pennington  v.  Galland,  9  Ex.  9 ;  Snyder  v.  War- 
ford,  11  Mo.  513. 

And  if  one  erect  a  house  and  build  a  conduit  thereto  in 
another  part  of  his  land,  and  convey  water  by  pipes  to  the 
house,  and,  afterward,  sell  the  house  with  the  appurten- 
ances, excepting  the  land,  or  sell  the  land  to  another,  re- 
serving to  himself  the  house,  the  conduit  and  pipes  pass 
with  the  house,  because  it  id  necessary  and  quasi  append- 
ant thereto.  *  Phear  on  Rights  of  Water,  72 ;  Pheysey  v. 
Vicary,  16  M.  &  W.  484 ;  Ryer  v.  Carter,  1  H.  &  K  916. 
In  these  cases,  it  is  true,  the  dominant  and  servient  estates 
were  derived  from  a  common  source,  but  in  this  they  are 
analogous  to  the  case  at  bar.  All  the  lands  in  this  territory 
which  are  now  held  by  individuals  were  derived  from  the 
general  government,  and  it  is  fair  to  presume  that  the  gov- 
ernment intended  to  convey  to  the  citizens  the  necessary 
means  to  make  them  fruitful. 

"Into  all  contracts,  whether  made  between  States  and 
individuals  or  between  individuals  only,  there  enter  condi- 
tions which  arise  not  out  of  the  literal  terms  of  the  con- 
tract itself.  They  are  superinduced  by  the  pre-existing 
and  higher  authority  of  the  laws  of  nature,  of  nations,  or 
of  the  community  to  which  the  parties  belong.    They  are 
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always  presumed,  and  mustsbe  presumed,  to  be  known  and 
recognize^  by  all,  are  binding  upon  all,  and  need  never, 
therefore,  be  carried  into  express  stipulation,  for  this  could 
add  nothing  to  their  force."  West  River  Bridge  Co.  v.  I>ixy 
6  How.  532. 

When  the  lands  of  this  territory  were  derived  from  the 
general  government,  they  were  subject  to  the  law  of  nature, 
which  holds  them  barren  until  awakened  to  fertility  by 
nourishing  streams  of  water,  and  the  purchasers  could  have 
no  benefit  from  the  grant  without  the  right  to  irrigate  them. 
It  may  be  said,  that  all  lands  are  held  in  subordination  to 
the  dominant  right  of  others,  who  must  necessarily  pass 
over  them  to  obtain  a  supply  of  water  to  irrigate  their  own 
lands,  and  this  servitude  arises,  not  by  grant,  but  by  opera- 
tion of  law. 

In  this  case  there  was  evidence  tending  to  prove  that 
defendant  consented  to  the  construction  of  the  ditch,  which, 
with  the  aid  of  the  law,  was  sufficient  to  maintain  the 
action.  If  defendant  had  refused  his  consent,  the  statute 
prescribed  the  method  of  proceeding  to  perfect  plaintiff's 
right.  But,  in  any  event,  it  was  not  necessary  that  defend- 
ant should  convey  to  plaintiff  the  right  of  way  for  the 
dit<5h,  and  therefore  the  charge  to  the  jury  was  erroneous. 

I  think  that  the  judgment  should  be  reversed,  and  that  a 
new  trial  should  be  awarded. 

Belford,  J.  Yunker  sued  Nichols  in  the  court  below, 
in  an  action  on  the  case  to  recover  damages  for  cutting  a 
certain  ditch  which  had  theretofore  been  constructed  on 
Nichols'  land,  and  for  diverting  the  water  therefrom.  The 
declaration  contains  three  counts.  It  is  averred  that 
Yunker,  at  the  commencement  of  this  action,  and  for  a  long 
time  anterior  thereto,  was  the  owner  of  a  certain  tract  of 
land  lying  from  one  to  two  miles  distant  from  a  certain 
stream  known  as  Bear  Creek.  It  is  further  averred  that 
plaintiff  had  no  facilities  on  said  land  for  irrigating  purposes. 
It  is  further  alleged  that  the  defendant  and  onef  John  Bell, 
John  McBroom  and  Peter  Olsen,  respectively,  claimed  cer- 
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tain  tracts  of  land  lying  between  the  land  of  the  plaintiff 
and  the  stream  above  mentioned.  That,  on  the  first  day  of 
March,  1871,  the  plaintiff  and  the  said  defendant  and  Bell, 
not  having  water  facilities  on  their  lands  for  the  purpose  of 
irrigation,  built  and  constructed  a  dam  in  said  stream  of 
water,  adjacent  to  the  land  of  McBroom,  and  procured  from 
McBroom  and  Olsen  the  right  of  way  across  their  land,  and 
dug  and  constructed  a  certain  ditch,  and  conducted  water 
therein  from  the  dam  to  the  respective  lands  of  Bell  and 
Nichols  and  the  said  plaintiff,  for  the  purpose  of  using  the 
same  in  irrigating  and  making  said  lands  available  for 
agricultural  purposes.  That,  by  mutual  agreement,  the 
water  running  through  the  ditch  was  to  be  used  share  and 
share  alike  by  the  parties,  each  of  the  parties  having  the 
right  to  divert  from  said  ditch  on  to  their  respective  tracts 
one-third  of  the  water.  It  is  further  alleged  that,  notwith- 
standing this  agreement,  and  after  the  ditch  was  constructed 
and  the  water  let  in,  the  defendant  wrongfully  and  unjustly 
intending  to  injure  the  plaintiff  and  deprive  him  of  the  use 
of  the  water  not  only  diverted  a  larger  quantity  of  it  than 
he  was  entitled  to,  but  prevented  any  portion  of  it  from 
reaching  plaintiff's  land  and  prevented  the  plaintiff  from 
using  the  ditch,  wherefore  great  damage  had  accrued,  etc. 
The  defendant  filed  the  general  denial.  The  cause  was 
submitted  to  the  jury  for  trial,  who  returned  a  verdict  for 
the  defendant.  There  was  no  evidence  introduced  on  the 
part  of  the  defendant,  and  that  of  the  plaintiff  fully 
sustained  the  allegations  of  the  declaration.  The  court 
gave  the  jury  the  following  instructions,  which  are  assigned 
for  error : 

"If  the  jury  believe,  from  the  evidence,  that  the  right  to 
have  water  flow  over  the  lands  of  the  defendant  and  to  the 
lands  of  the  plaintiff,  for  the  interruption  of  which  this 
action  is  brought,  was  conferred  by  a  verbal  agreement  of 
the  parties  or  the  verbal  agreement  of  the  plaintiff  and 
defendant  and  a  third  person,  which  agreement  was  never 
reduced  to  writing,  and  that  the  plaintiff  had  no  other  right 
to  such  flow  of  water  than  such  verbal  agreement ;  then, 
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although  they  should  believe  from  the  evidence  that  the 
plaintiff  actually  constructed  said  ditch,  and  expended 
labor  and  money  on  the  faith  of  such  agreement,  and  that 
the  defendants  actually  diverted  the  water,  as  charged  in 
the  declaration,  they  must  find  defendant  not  guilty." 

"The  jury  cannot  find  for  the  plaintiff  unless  they 
believe  from  the  evidence  that  the  right  which  plaintiff 
claims  to  have  water  flow  over  the  land  of  defendant,  and 
for  the  obstruction  of  which  right  this  action  is  brought, 
was  given  by  deed  of  the  defendant  to  plaintiff.  If  plain- 
tiff's only  title  to  the  flow  and  use  of  the  water  was  a 
verbal  agreement  or  consent  of  the  defendant,  the  plaintiff 
has  no  case." 

The  principle  involved  in  this  case  has  certainly  received 
a  large  degree  of  attention,  both  in  this  country  and  in 
England,  and  it  is  to  be  deeply  regretted  that  those  courts 
which  appear  to  have  given  it  the  greatest  consideration 
have  failed  to  preserve  any  rule  of  uniformity  in  their 
decisions.  A  broad  distinction  seems  to  be  taken  between 
a  license  which  is  executory,  and  one  that  has  been 
executed,  and,  in  many  instances,  the  principle  of  estoppel 
has  been  made  available  in  avoiding  the  recognized  force  of 
the  statute  of  frauds.  In  some  of  the  States  a  license  to 
dig  a  ditch  and  flow  water  therein  over  the  land  of  another 
is  held  not  to  be  such  an  interest  in  the  realty  as  requires 
the  right  to  be  evidenced  by  deed ;  in  others,  a  contrary 
rule  is  expressly  announced,  and  licenses  of  this  character 
are  held  to  be  always  revocable  at  the  will  of  the  licensor. 
I  apprehend  that  much  of  the  confusion  which  obtains  on 
this  subject  arises  from  a  failure  to  keep  steadily  in  view 
the  distinction  which  unquestionably  exists  between  a  mere 
license  and  a  grant.  In  speaking  of  this  subject,  Vaughan, 
C.  J.,  say 8 :  "A  dispensation  or  license  properly  passeth 
no  interest,  nor  alters  or  transfers  property  in  any  thing, 
but  only  makes  an  action  lawful  which,  without  it,  had 
been  unlawful.  As  a  license  to  go  beyond  the  seas,  to  hunt 
in  a  man's  park,  to  come  into  his  house,  are  only  actions 
which,  without  license,  had  been  unlawful.     But  a  license 
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to  hunt  in  a  man's  park,  and  cany  away  the  deer  killed  to 
his  own  use ;  to  cut  down  a  tree  in  a  man's  ground,  and  to 
cany  it  away  the  next  day  after  to  his  own  use,  are  licenses 
as  to  acts  of  hunting  and  cutting  down  the  tree,  but  as  to 
carrying  away  of  the  deer  killed  and  the  tree  cut  down, 
they  are  grants" 

In  courts  where  this  distinction  has  been  taken,  it  has 
been  held  that  the  right  to  overflow  the  land  of  another  is 
an  easement,  an  incoporeal  hereditament,  and  it  is  an 
interest  in  real  estate.  Title  to  such  easement  must  be 
conveyed  by  grant  and  established  by  proof  of  an  actual 
grant,  or  by  proof  of  a  prescription,  from  which  a  grant 
will  be  inferred.  And  if  the  mode  of  proof  adopted  be  the 
showing  of  an  actual  grant,  the  grant  must,  at  least,  under 
the  statute  of  frauds,  be  in  writing,  by  deed  ;  and  the  same 
doctrine  has  been  specially  applied  to  a  ditch  constructed 
through  the  land  of  another.  Morse  v.  Copeland,  2  Gray, 
305  ;  Selden  v.  Delaware  and  Hudson  Canal  Co.,  2&  N.  Y. 
635 ;  Foster  v.  Browning^  4  R.  I.  47 ;  Foster  v.  N.  H.  and 
N.  Co.,  23  Conn.  228.  Our  attention,  however,  has  been 
particularly  called  to  the  decisions  which  have  been  made 
on  this  subject  in  Maine,  New  Hampshire,  Ohio,  Iowa  and 
Indiana,  and  I  have  endeavored  to  give  them  a  most 
careful  and  critical  examination.  Bicker  v.  Ketty^  1 
Oreenl.  117,  was  an  action  of  trespass  for  cutting  down  and 
destroying  part  of  a  wooden  bridge,  the  property  of  the 
plaintiffs.  The  defendant,  in  justifying,  pleaded  that  the 
bridge  was  erected  on  the  land  of  Kelly  without  his  license 
and  against  his  will,  and  that  he  removed  it,  as  he  lawfully 
might  do. 

The  plaintiffs  replied  that,  on  a  certain  day,  in  considera- 
tion of  their  promise  to  perform  certain  work,  which  was 
accordingly  performed  for  Kelly,  he  gave  them  a  license 
and  authority  to  erect  a  bridge  on  his  land,  and  to  have  a 
right  of  way  over  the  same  to  the  bridge  ;  that,  by  virtue  of 
said  license,  they  erected  the  bridge,  etc.  To  this  replication 
the  defendants  demurred,  because  the  plaintiffs  had  not  set 
out  any  legal  conveyance  of  title  to  them  to  build  their 
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bridge,  nor  to  enter  upon  or  pass  over  the  land  for  any 
other  purpose,  and  because  it  did  not  appear  that  said 
license  was  in  writing,  nor  how  long  it  was  to  continue  in 
force.  Held  by  the  court,  that  the  replication  was  good 
and  the  action  maintainable.  Mellen,  C.  J.,  after  referring 
to  the  allegation  of  the  defendant,  that  the  claim  of  the 
plaintiffs  was  an  interest  in  the  close  within  the  meaning  of 
the  statute  of  frauds,  and  the  proof  of  this  interest  not  being 
in  writing,  the  permission  of  the  defendant  to  the  plaintiffs 
to  enter  upon  the  close  and  build  said  bridge  and  enjoy  a 
right  of  way  over  the  close  to  the  said  bridge,  is  void  and 
ineffectual,  says :  "  In  the  present  case  the  plaintiffs  placed 
their  own  materials  in  the  form  of  part  of  a  bridge  on  the 
defendant' s  land,  by  their  express  consent,  and  if  a  right  of 
way  over  the  close  to  the  bridge  did  not  pass  by  parol,  still 
the  defendant  had  no  right  to  seize  and  carry  away  the 
plaintiff's  property  and  destroy  its  value.  As  well  might 
the  owner  of  a  ship-yard  permit  another  to  build  a  ship  in 
it,  and  when  the  ship  was  on  the  stocks,  cut  it  in  pieces 
and  carry  it  away  with  impunity,"  and  this  really  appears 
to  be  the  controlling  principle  in  that  decision.  True,  the 
judge  holds  that  the  permission  having  been  acted  upon, 
the  case  was  thereby  taken  out  of  the  operation  of  the  stat- 
ute of  frauds.  But  if  we  concede  that  this  decision  is  made 
to  rest  on  this  latter  ground,  then  the  case  can  no  longer  be 
regarded  as  authority  in  that  State,  for  the  reason  that  Pit- 
man v.  Poor j  38  Me.  237,  silently  overrules  it,  and  holds  that 
no  permanent  interest  in  real  estate  can  be  acquired  by  a  parol 
agreement,  and  that  the  parol  license  that  the  plaintiff  or 
his  grantor  may  build  a  dam  on  the  land  of  another,  to 
raise  a  reservoir  of  water  for  the  use  of  his  mill,  will  confer 
no  right  upon  the  plaintiff  to  maintain  such  dam  after  it  is 
built,  or  control  the  water  raised  by  means  of  it.  This  is 
the  last  utterance  on  the  subject  by  that  court*  so  far  as  I 
am  informed,  and  must  be  taken  as  the  established  doctrine 
of  that  State. 

The  first  case  in  New  Hampshire  is  that  of  Woodbury  v. 
Parshley,  7  N.  H.  237.    That  was  an  action  on  the  case 
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The  declaration  alleged  that  the  plaintiff  was  seized  of  a 
meadow  adjoining  a  certain  pond,  and  that  the  defendant, 
by  means  of  a  dam  erected  by  him  upon  his  own  land, 
caused  the  water  to  overflow  and  injure  the  meadow  of  the 
plaintiff.  The  defendant  introduced  evidence  showing  that 
the  dam  had  been  erected  by  the  mutual  agreement  of  the 
parties.  The  plaintiff  objected  to  the  admission  of  parol 
evidence  to  prove  such  agreement,  but  the  evidence  was 
admitted.  The  court,  after  holding  that  the  evidence  was 
rightly  admitted,  says:  "The  dam  was  erected  by  the 
defendant  at  his  own  expense,  with  the  assent  of  the  plain 
tiff,  for  the  benefit  of  both.  And  here  the  first  question  is, 
whether,  under  the  circumstances,  the  license  was  revocable 
at  the  will  of  the  plaintiff?  The  defendant  had  incurred 
expenses  in  erecting  the  dam.  The  license  had  been  exe- 
cuted and  acted  upon.  Certainly  the  plaintiff  could  not 
revoke  it  without  tendering  to  the  defendant  the  expenses 
that  had  been  incurred  in  the  project" 

In  Ameriscoggin  Bridge  v.  Bragg,  11  N.  H.  108,  the  court 
say:  "It  is  contended  further,  that  the  license  to  erect  a 
bridge  on  defendant's  land  cannot  be  shown  by  parol  testi- 
mony, on  the  ground  that  it  is  a  permanent  easement  in  the 
land,  with  a  right  at  all  times  to  enter  and  enjoy  it,  and  that 
such  an  easement  is  within  the  statute  of  frauds,  and  can 
be  sustained  only  by  evidence  in  writing.  The  distinction 
between  a  privilege  or  easement  carrying  an  interest  in  land 
and  requiring  a  writing  within  the  statute  of  frauds  to  sup- 
port it,  and  a  license  which  may  be  by  parol  is  said,  by 
Chancellor  Kent,  to  be  quite  subtle,  and  that  it  is  difficult 
in  some  of  the  cases  to  discern  a  substantial  difference 
between  them.  A  license  to  an  individual  to  do  an  act  ben- 
eficial to  him,  but  requiring  an  expenditure  upon  another's 
land,  is  held  not  to  be  revocable  after  it  has  once  been  acted 
upon.  Such  a  license  is  a  direct  encouragement  to  expend 
money,  and  it  would  be  against  conscience  to  revoke  it  as 
soon  as  the  expenditure  begins  to  be  beneficial."  In  Samp- 
son v.  BurnsidCy  13  N.  H.  264,  it  is  held  that  a  parol  license 
to  enter  on  land  and  lay  down  aqueduct  logs  for  the  par- 
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pose  of  carrying  water  from  a  spring  to  adjoining  land, with 
license  to  enter  from  time  to  time  to  examine  and  repair  the 
same,  is  nqt  a  sale  of  land  or  an  interest  in  land  within  the 
statute  of  frauds.  Whether  the  license  in  such  a  case  is 
revocable  or  not,  is  regarded  as  an  open  question.  In  the 
case  of  Houston  v.  Laffer,  46  N.  H.  507,  which  very  strongly 
resembles  the  case  at  bar,  the  earlier  decisions  on  this  sub- 
ject in  that  State  are  all  noticed,  and,  if  not  directly  over- 
ruled, their  authority  is  greatly  impaired.  After  alluding  to 
these  cases  the  court  say  :  * 4  But  we  think  the  more  recent 
decisions,  however,  sustain  the  doctrine  that  the  license  is, 
in  all  cases,  revocable,  so  far  as  it  remains  unexecuted,  or  so 
far  as  any  future  enjoyment  of  the  easement  is  concerned. 
To  hold  otherwise  would  be  giving  to  a  parol  license  the 
force  of  a  conveyance  of  a  permanent  easement  in  real 
estate ;  such  a  doctrine  cannot  be  sustained.  No  such  right 
or  interest  in  real  estate  can  be  created  by  parol."  It  is  evi- 
dent, therefore,  from  the  later  cases,  both  in  Maine  and  New 
Hampshire,  that  a  clear  departure  has  been  taken  from  the 
doctrines  announced  in  the  earlier  reports,  and  a  tendency 
has  set  in  to  conform  to  the  line  of  decision  pursued  in  a 
majority  of  the  States.  In  Ohio  the  court  has  steadily 
adhered  to  the  doctrine  that  a  parol  license,  when  executed, 
is  irrevocable,  and  that  an  action  of  trespass  is  maintainable 
against  the  licensor  for  any  unjust  interference  with  the  rights 
of  the  licensee.     Wilson  v.  Chaff  ant,  15  Ohio,    . 

In  Iowa,  WickersAam  v.  Orr,  9  Iowa,  260,  the  irrevoca- 
bility of  an  executed  parol  license  is  made  to  rest  on  the 
ground  that  when  money  or  labor  has  been  expended  on 
the  land  of  another,  upon  the  faith  of  a  promise  given  by 
him,  the  owner  shall  not  assert  his  legal  right  to  the  soil  so 
as  to  interfere  with  that  use  or  enjoyment  of  the  thing  which 
has  resulted  from  such  promise  by  the  money  and  labor  of 
the  licensee. 

In  Bently  v.  Gregory,  17  Iowa,    ,  it  is  held  that  a  parol 

license  which  has  been  acted  upon,  and  which  has  led  to  the 

expenditure  of  money  and  labor,  cannot  be  revoked  until 

compensation  for  such  expenditure  has  been  made.    Taking 
Vol.  L— 71 
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this  last  case  as  modifying  the  principle  announced  in  the 
former,  we  have  the  courts  of  two  States,  Ohio  and  Penn- 
sylvania, adhering  strictly  to  the  doctrine  of  the  irrevoca- 
bility of  an  executed  license,  while  in  all  the  other  States, 
as  well  as  in  England  ( Wood  v.  Leadbeiter,  13  M.  &  W.  ), 
licenses  of  this  character  are  held  to  be  revocable  at  will,  as 
being  in  contravention  of  the  statute  of  frauds.  Viewing 
the  instructions  given  by'  the  judge  below,  to  the  jury,  as 
the  announcement  of  doctrines  which  should  govern  a  court 
of  law  in  the  administration  of  purely  legal  principles,  I  am 
not  prepared  to  dissent  from  them,  but,  while  I  yield  to  them 
that  measure  of  homage  so  fully  accorded  by  others,  I  can- 
not shut  my  eyes  to  the  fact  that  it  is  doing  violence  to  every 
principle  of  justice,  to  allow  a  statute  designedly  passed  to 
cut  off  and  prevent  frauds,  to  be  converted  into  an  instru- 
ment whereby  they  may  be  practiced  and  fostered.  That 
which  was  originally  intended  as  a  shield  and  defense  for 
rights  should  never  be  permitted  to  become  a  means  of  assault 
for  their  overthrow.  Courts  of  equity  which  constantly 
adapt  themselves  to  the  progress  of  society  and  civilization, 
and  whose  principles  accumulate  with  the  experience  of  ages, 
have  certainly  blunted  the  sharper  edges  of  the  statute  of 
frauds,  and  evolved  a  doctrine  in  every  respect  more  conso- 
nant with  the  interest  of  society,  namely,  that  he  who  by  his 
admissions  or,  conduct  induces  another  to  act,  cannot 
afterward  be  permitted  to  assert  the  contrary  to  the  injury 
or  prejudice  of  the  party  who  has  already  acted  upon  the 
faith  and  in  the  belief  created  by  him  ;  and  all  the  courts 
concur  in  holding  that  an  estoppel  in  pais  exists,  when  a 
party  makes  a  statement  to  another,  which  that  other  relies 
and  acts  upon,  and  which  it  would  be  a  fraud  in  the  party 
making  the  statement  to  afterward  controvert,  so  far  as  the 
statement  affects  the  other's  pecuniary  rights.  It  cannot  be 
denied  that  the  common  law  has,  in  a  great  measure,  accom- 
modated itself  to  this  doctrine  of  estoppel,  especially  so  far 
as  it  affects  personal  property,  and  its  application  in  matters 
of  that  nature  is  constant ;  nor  is  it  wanting  in  examples  in 
relation  to  real  estate.   So  great  a  jurist  as  Lord  Mansfikld 
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would  not  suffer  a  man  to  recover  even  in  ejectment,  when 
he  had  stood  by  and  seen  the  defendant  build  on  his  land. 
And,  in  the  case  of  Hearn  v.  Rogers,  9  B.  &  0.  577,  Mr. 
Justice  Bailey  said,  that  under  the  same  circumstances  he 
would  apply  the  same  doctrine.  Mr.  Justice  Buller,  in  the 
case  of  Farr  v.  Newman,  4  D.  &  E.  636,  remarks:  "That 
when  a  rule  of  property  is  settled  in  a  court  of  equity,  and 
there  are  no  decisions  against  it  at  law,  I  am  as  ready  as  any 
man  to  follow  {he  line  of  equity,  for  I  think  it  absurd  and 
injurious  to  the  community,  that  different  rules  should  pre- 
vail in  different  courts  on  the  same  subject."  And  to  the 
same  effect  is  the  language  of  Lord  Elden  in  Smith  v.  Doe, 
7  Price,  509.  In  the  case  of  Shaw  v.  Bebee,  35  Vt.  208,  the 
principle  of  estoppel  was  applied.  That  was  an  action  of 
ejectment.  The  court  say,  "  We  are  aware  that  th§re  have 
been  decisions  questioning  the  extension  of  this  doctrine  of 
estoppel  in  pais  to  affect  the  title  to  lands.  But  a  review 
of  the  decisions  shows  that  the  great  weight  of  authority  is 
consonant  with  the  views  we  have  here  expressed.  All  con- 
cur that  such  facts  constitute  an  estoppel  as  to  personal 
property,  and  upon  reason  and  principle  to  prevent  fraud 
and  promote  justice  the  same  rule  should  be  extended  to 
real  property."  It  is  also  true,  that  the  common-law  courts 
of  Pennsylvania  have  adopted  it ;  and  they  have  adopted 
many  other  principles  which  had  first  received  their  sanc- 
tion in  courts  of  equity.  Wents  v.  De  Haven,  1  Serg.  &  Rawle, 
312.  The  same  principle  was  applied  in  Corbet  v.  Norcron, 
35  N.  H.  115,  and  in  Heard  v.  Hall,  16  Pick.  457,  and  in 
White  v.  Perkins,  24  id.  324. 

In  the  State  of  Nevada  they  have  yielded  to  the  force  of 
the  same  doctrine,  as  will  be  seen  from  the  case  of  Sharan 
v.  Menniek,  6  Nev.  889 ;  so  also  in  California.  Kelly  v. 
Taylor,  23  Cal.  11 ;  5  id.  84,  and  8  id.  44. 

In  Snowdon  v.  Wilds,  19  Ind.  14,  the  court  say :  "  But 
though  a  parol  license  amounting,  in  terms,  to  an  easement, 
is  revocable  as  to  future  enjoyment  at  law,  and  is  determined 
by  a  conveyance  of  the  estate  upon  which  it  was  enjoyed, 
this  is  not  the  rule  in  all  cases,  in  courts  of  equity.    In  these 
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courts  the  future  enjoyment  of  an  executed  parol  license, 
granted  upon  a  consideration,  or  upon  the  faith  of  which 
money  has  been  expended,  will  be  enforced,  at  all  events 
when  adequate  compensation  in  damages  could  not  be  ob- 
tained. This  will  be  done  upon  the  two  grounds  of  estoppel 
and  fraud,  and  the  specific  performance  of  a  partly  executed 
contract  to  prevent  fraud.  And  in  those  States  where  law  and 
equity  are  administered  in  the  same  court,  relief  is  afforded  in 
any  given  suit  when  the  pleadings  present  the  necessary  aver- 
ments." When  courts  of  law  so  freely  apply  this  principle, 
in  regard  to  personalty,  it  is  difficult  to  comprehend  why 
any  hesitation  should  exist  in  its  application  to  real  estate. 
What  would  be  justice  in  one  case  would  be  equally  so  in 
the  other ;  and  in  equity  it  is  accordingly  admitted,  and  why 
should  it  not  be  so  at  common  law.  It  may  be  said,  how- 
ever, that  the  distinction  between  law  and  equity  is  main- 
tained in  this  territory.  That  is  true  only  in  a  qualified 
sense.  The  same  officer  administers  both,  and  at  the  same 
term  of  court,  and  to  me  it  seems  strange  and  preposter- 
ous for  the  same  judge  to  turn  the  party  out  of  his  court  one 
day  to  enable  him  to  avail  himself  of  a  well-known,  well- 
defined  and  well-settled  rule  in  jurisprudence,  as  applica- 
ble in  a  rational  point  of  view  to  proceedings  in  one  tribunal 
as  in  those  of  another,  especially  when,  as  in  this  territory, 
the  very  court  which  is  to  decide  in  equity  is  the  same  tri- 
bunal. It  cannot  be  controverted  that,  under  the  facts  set 
forth  in  the  declaration,  Yunker  would  be  entitled,  in  a 
court  of  equity,  to  a  remedy,  that  would  secure  him  in  the 
enjoyment  of  the  ditch  and  the  water  flowing  therein. 
Would  a  court  of  equity  also  compensate  him  for  the  dam- 
ages which  he  has  sustained  by  reason  of  the  unjust  inter- 
ference of  Nichols  ?  then  it  would  be  invading  the  domain 
of  the  law,  and  setting  itself  up  as  the  admeasurer  of  dam- 
ages ;  a  comfortable  and  assuring  spectacle  indeed,  when  the 
same  judge  had,  the  day  before,  declined,  for  reasons  of  grave 
public  policy,  to  invade  the  domain  of  equity.  If  the  conrt 
should,  however,  feel  unable  to  award  compensatory  dama- 
ges, Yunker  would  be  remediless,  for  the  affirmance  of  the 
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judgment  below  would  bar  Mb  right  of  action,  although  the 
deed  which  the  court  of  equity  would  require  Nichols  to 
make  might  be  adjudged  to  take  effect  from  the  date  of  the 
construction  of  the  ditch. 

In  the  notes  to  Smith' s  Leading  Cases,  vol.  2,  p.  762  (6th 
Am.  ed.),  the  learned  annotators  say  :  "It  would,  therefore, 
seem  too  late  to  contend  that  the  title  to  real  estate  cannot 
be  barred  by  matter  in  pais  without  disregarding  the  statute 
of  frauds,  and  the  only  room  for  dispute  is  as  to  the  forum 
in  which  relief  must  be  sought.  The  remedy  in  such  cases 
lay  originally  in  chancery,  and  no  redress  could  be  had  in 
the  courts  of  common  law  unless  under  rare  and  exceptional 
cases.  But  the  common  law  has  been  enlarged  and  enriched 
with  the  principles  and  maxims  of  equity,  which  are  con- 
stantly applied  at  the  present  day  in  this  country  and  in 
England  for  the  relief  of  sureties,  the  protection  of  mortga- 
gors and  the  benefit  of  purchasers  by  a  wise  adaption  of 
ancient  forms  to  the  more  liberal  spirit  of  modern  times. 
The  doctrine  of  equitable  estoppel  is  derived  from  the 
courts  of  equity,  and  as  those  courts  apply  to  every  species 
of  property,  there  would  seem  no  reason  why  its  applica- 
tion should  be  restricted  in  courts  of  law.  Protection 
against  fraud  is  equally  necessary,  whatever  be  the  nature 
of  the  interest  at  stake,  and  it  would  seem  that,  whether  the 
controversy  be  in  equity  or  at  law,  there  is  nothing  in  the 
nature  of  real  estate  which  should  deprive  it  of  the  benefit 
of  those  wise  and  salutary  principles  which  are  now  applied 
without  scruple,  in  both  jurisdictions,  in  case  of  personalty. 
And  whatever  may  be  the  wisdom  of  the  change  which  has 
broken  the  barriers  by  which  the  doctrine  of  equitable 
estoppel  was  formerly  excluded  from  legal  tribunals,  it  has 
now  gone  too  far  to  be  confined  within  any  limits  less  than 
the  whole  field  of  jurisprudence. ' '  Buckholler  v.  Edwards, 
16  Ga.  593. 

It  seems  to  me,  after  the  doctrine  has  received  the  sanc- 
tion of  such  courts  as  those  of  Maine,  New  Hampshire, 
Pennsylvania,  Georgia,  Ohio,  Indiana,  Iowa,  Nevada  and 
California,  we  can  run  no  serious  risk  in  applying  its  bene- 
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fits  to  the  property  within  our  borders.    If  the  foregoing 
views  are  in  any  measure  open  to  objection,  still  another 
reason  exists  which  imperatively  demands  the  reversal  of 
the  judgment  below.    At  an  early  period  in  our  territorial 
history,  the  legislature,  keenly  alive  to  the  wants  and  neces- 
sities of  our  people,  enacted  a  law  on  the  subject  of  irriga- 
tion, the  provisions  of  which  were  designed  to  secure  to  all 
persons  who  claim,  own  or  hold  a  possessory  right  or  title 
to  land  within  the  boundary  of  Colorado,  when  those  claims 
are  on  the  bank,  margin  or  neighborhood  of  any  stream  of 
water,  the  use  of  the  water  of  said  stream  for  the  purposes 
of  irrigation  and  making  said  claims  available,  to  the  fall 
extent  of  the  soil,  for  agricultural  purposes.    And  further 
providing  that,  when  the  land  so  held  or  owned  is  removed 
from  said  stream  of  water,  the  owner  or  claimant  shall  be 
entitled  to  a  right  of  way  through  the  farms  or  tracts  of 
land,  which  lie  above  and  below  him  on  said  stream,  for 
the  purposes  above  stated.    The  constitutionality  of  this 
law  is,  however,  assailed,  and  it  becomes  necessary  to  pass 
upon  it.    To  avoid  acknowledging  the  feet  that  constitution^ 
sometimes  surrender  to  the  force  of  necessity,  the  general 
opinion  obtains  that  courts  and  legislatures  are  justified  in 
presuming  that,  within  the  scope  and  spirit  of  wise,  august 
instruments,  every  power  may  be  found,  the  exercise-  of 
which  is  essential  to  the  public  welfare. 

If  the  warrant  for  performing  an  act,  justly  esteemed 
indispensable  to  the  public  prosperity,  is  not  found  in  an 
express  grant,  then  the  authority  finds  lodgment  in  the 
implied  powers  of  the  constitution ;  for  whenever  the  end 
is  required  the  means  are  authorized,  and  whenever  a  gen- 
eral power  to  do  a  thing  is  given,  every  particular  power 
necessary  for  doing  it  is  included.  It  would  be  almost 
impracticable,  if  it  were  not  useless,  to  enumerate  the  vari- 
ous instances  in  which  congress,  in  the  progress  of  the  gov- 
ernment, has  made  use  of  incidental  and  implied  means  to 
execute  its  powers.  They  are  almost  infinitely  varied  in 
their  ramification  and  details.  2  Story  on  Const,  §  1268. 
One  of  the  most  important  interests  of  this  territory  is  the 


1872.]  Yunker  v.  Nichols.  567 

agricultural  interest.  This  can  only  be  fostered  and 
nourished  by  a  system  of  irrigation,  and  the  right  to  legis- 
late on  this  subject  seems  to  me  clear  and  unquestionable. 
If,  then,  the  agriculture  is  essential  to  the  well-being  of  this 
territory,  and  can  only  be  developed  by  a  system  of  irriga- 
tion, it  seems  to  me  a  matter  of  absolute  necessity,  that  the 
legislature  should  have  power  to  pass  needful  laws  whereby 
the  great  body  of  land  lying  within  our  boundaries  should 
be  made  available — and  that  necessity  confers  a  right  to 
pass  such  laws,  I  will  endeavor  to  demonstrate.  No  such 
power  as  that  of  selling  lands  for  the  non-payment  of  taxes 
is  to  be  found  in  the  revealed,  natural,  civil  or  common  law. 
But  there  are  analogous  powers  to  be  found  in  the  common- 
law  code  and  in  the  statute  law  of  every  civilized  nation ; 
for  example,  the  power  to  condemn  land  for  public  uses,  and 
the  other  cases  where  power  is  exercised  over  the  estates  of 
citizens,  such  as  the  sale  of  lands  for  the  payment  of  the 
debts  of  owner.  The  taxing  power  has  no  existence  in  a 
state  of  nature.  It  is  the  creature  of  civil  society,  govern- 
ment begets  its  necessity.  There  must  be  interwoven  in  the 
frame  of  every  government  a  general  power  of  taxation. 
Money  is  with  propriety  considered  as  the  vital  principle 
of  the  body  politic,  as  that  which  sustains  its  life  and 
motion  and  enables  it  to  perform  its  most  essential  func- 
tions. A  complete  power,  therefore,  to  procure  a  regular 
and  adequate  supply  of  revenue,  as  far  as  the  resources  of 
the  community  will  permit,  may  be  regarded  as  an  indis- 
pensable ingredient  in  every  constitution.  From  a  defi- 
ciency in  this  particular,  one  of  two  evils  must  necessarily 
ensue:  either  the  people  must  be  subjected  to  continual 
plunder  or  the  government  must  perish  for  want  of  revenue 
to  support  it.  It  may,  therefore,  be  laid  down  as  a  princi- 
ple of  universal  constitutional  law,  that  the  power  to  levy 
taxes  is  an  incident  to  sovereignty,  without  which  no  gov- 
ernment could  exercise  the  powers  expressly  delegated  to 
it  Blackwell  on  Tax  Titles,  8-80;  Pasham  v.  Decatur 
County,  9  Ga.  862. 
If,  therefore,  the  right  to  raise  revenue  and  to  sell  land 
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for  the  payment  of  taxes  are  made  legal  and  constitutional 
by  virtue  of  the  necessities  of  society  and  government,  what 
tenable  objection  can  be  made  to  the  validity  of  a  law, 
which,  taking  note  of  an  imposing  public  necessity  and  the 
physical  conditions  of  our  territory,  accords  to  all  persons 
engaged  in  agricultural  pursuits  a  right  of  way  over  lands 
lying  between  their  possessions  and  a  stream  of  water. 

Is  not  the  necessity  in  this  particular  instance  quite  as 
imperative  as  in  the  other  t 

'  Every  member  of  society  is  presumed  to  have  assented  to 
the  public  law  by  which  his  right  of  property  is  subjected 
to  the  dominion  of  strangers.  The  manner  in  which  this 
power  is  to  be  exercised  is  specified  in  the  law.  The  same 
law  which  creates  this  power  bridles  its  execution.  You 
may  take  my  property  to  pay  my  debts,  but  you  must 
ascertain  that  debt  by  judgment  and  a  sheriff  must  execute 
the  power.  You  may  take  my  land  to  build  a  railroad, 
but  you  must  pay  me  the  value  of  it.  And  hence,  while  it 
may  justly  be  said  that  a  party  has  ajx  unquestionable 
right,  owing  to  the  necessities  of  the  country,  to  construct  a 
ditch  over  the  land  of  another,  independent  of  any  special 
law  on  the  subject,  yet  the  legislature,  as  the  representative 
of  that  society  into  which  each  citizen  enters,  and  in  the 
entering  of  which  he  sacrifices  so  much  of  his  rights  for  the 
purchase  of  social  protection,  may  prescribe  the  method, 
terms'  and  means  whereby  that  right  to  construct  the  ditch 
shall  be  exercised.  Of  course  these  legislative  provisions 
may  be  waived  by  the  parties,  as  was  done  in  this  case. 
The  construction  of  a  ditch  for  irrigating  purposes  seems  to 
me  to  rest  on  principles  analogous  to  those  which  sustain 
the  right  of  a  private  way  over  the  land  of  another. 

In  Parker  v.  Webster,  2  Sid.  39,  decided  in  Cromwell's 
time,  it  appeared  that  A  had  three  parcels  of  land  and  there 
was  a  private  way  out  of  the  first  parcel  to  the  second  and 
oat  of  the  two  first  parcels  to  the  third,  and  B  purchased 
all  these  parcels  and  sold  the  two  first  to  C.  There  was  no 
way  to  the  land  not  sold  but  through  the  other  two  parcels, 
and  the  court  adjudged  that  the  way  continued  from  neces- 
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sity,  and  that  the  party  was  not  liable  in  trespass  for  using 
it  In  the  case  of  Snyder  v.  Watford,  11  Miss.  613,  the 
court  held  that  a  right  of  way  of  necessity  exists  in  all  cases 
in  which  an  individual  owns  land  surrounded  by  other 
lands  excluding  it  from  any  public  highway,  and  the  case 
is  made  to  rest  upon  the  good  and  salutary  principle  that 
the  right  of  a  man  in  the  use  of  his  property  is  restricted  by 
a  due  regard  to  the  equal  rights  of  others.  The  judge  says : 
u  It  would  seem  to  be  no  more  than  a  principle  of  natural 
justice  that  his  right  of  way  should  exist,  although  its  ex- 
istence may,  to  some  extent,  interfere  with  the  absolute 
dominion  of  the  coterminous  proprietors.  If  not  a  prin- 
ciple of  natural  law,  it  is  at  least  one  which  could  not  long 
be  omitted  in  the  code  of  a  civilized  people."  See  8  Kent's 
Com.  423,  marginal ;  Holmes  v.  Seely,  19  Wend.  506 ;  Capers 
v.  Wilson,  3  McCord,  170 ;  Cook  v.  Wearing,  27  N.  Y.  306. 
I  am  fully  aware  that  courts  should  be  slow  to  justify 
their  decisions  on  the  ground  of  necessity ;  but  I  am  equally 
conscious  of  the  fact  that  they  will  betray  their  trust  if,  in 
the  administration  of  law  or  in  the  expounding  of  consti- 
tutional principles,  they  shut  their  eyes  and  Refuse  to  re- 
cognize those  conditions  of  society  which  call  into  force  and 
operation  principles  whose  existence  and  recognition  cannot 
be  disregarded  without  bringing  ruin  on  all.  As  has  been 
well  said  by  another,  the  law  is  not  a  system  marked  by 
folly,  b^tsed  on  bald  sentences,  without  reason  ;  it  is  a  grand 
code,  founded  on  the  necessities  of  men,  erected  by  mature 
judgment,  gradually  expanding  in  beneficence  and  wisdom 
as  time  progresses,  and  regulating  with  care  the  interests  of 
society  and  civilization.  And  so  believing,  I  think  the  in- 
structions given  were  erroneous,  and  that  the  judgment 
should  be  reversed  and  the  cause  remanded. 

Wells,  J.  I  concur  in  the  conclusion  that  the  judgment 
given  in  the  court  below  must  be  reversed,  but,  in  so  far  as 
this  conclusion  is  based  upon  a  supposed  estoppel,  I  dissent 
from  what  my  brother  Belfokd  has  said  ;  and,  in  so  far  as 
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it  is  sought  to  rest  it  upon  the  statute  concerning  the  irriga- 
tion of  lands,  I  dissent  from  both  my  associates. 

\  I  conceive  that)  with  us,  the  right  of  every  proprietor  to 
have  a  way  over  the  lands  intervening  between  his  posses- 
sions and  the  neighboring  stream  for  the  passage  of  water 
for  the  irrigation  of  so  much  of  his  land  as  may  be  actually 
cultivated,  is  well  sustained  by  force  of  the  necessity  arising 
from  local  peculiarities  of  climate ;  as  in  other  countries,  out 
of  a  like  necessity,  every  proprietor  has  a  way  of  right  to 
his  own  close  over  the  premises  which  shut  it  from  the  high- 
way. But  it  appears  to  me  that  this  right  must  rest  alto- 
gether upon  the  necessity  rather  than  upon  the  grant  which 
the  statute  assumes  to  make.  For  in  other  countries,  where 
the  necessity  does  not  exist,  the  right  has  not  been  recog- 
nized in  the  courts  nor  attempted  to  be  confirmed  by  statute, 
and,  where  similar  legislation  has  been  attempted,  in  the 

\  instance  of  private  ways,  by  statute,  it  has  been  held  to  be 
either  void  as  an  appropriation  of  private  property  to  indi- 
vidual uses  (Taylor  v.  Porter y  4  Hill,  140;  Osborn  v. 
Hart,  24  Wis.  80),  or  else  has  been  sustained  as  the  regu- 
lation of  an  existing  rights  and  not  as  conferring  one.  Sny- 
der v.  Warford,  11  Mo.  513. 

It  seems  to  me,  therefore,  that  the  right  springs  out  of  the 
necessity,  and  existed  before  the  statute  was  enacted,  and 
would  still  survive  though  the  statute  were  repealed. 

If  we  say  that  the  statute  confers  the  right,  then  the 
statute  may  take  it  away,  which  cannot  be  admitted. 

Doubtless  the  exercise  of  the  right  may  be  regulated  by 
statute,  but  that  is  not  the  question  here ;  and  it  appears  to 
me  unnecessary  to  determine  the  validity  or  effect  of  the 
existing  legislation. 

Reversed. 
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ABATEMENT: 

1.  Plea  in  attachment  cases.  The  plea  traversingthe  facta  set  forth 
in  an  affidavit  for  attachment  is  a  plea  in  abatement.     Worratt  v.  JEf are,  91. 

2.  Nonjoinder  or  defendants  mubt  be  pleaded  in  abatement. 
Nonjoinder  of  defendants  is  never  a  bar  but  only  matter  in  abatement. 
Tiger  v.  Lincoln  et  al,  894. 

3.  Practice — variance,  how  beached.  A  variance  between  the  writ 
and  declaration  cannot  be  reached  by  demurrer.  It  is  matter  for  plea  in 
abatement.    Phelps  v.  Spruance,  414. 

4.  What  is  matter  for.  If  the  person  sued  is  not  executrix  and  devisee, 
as  charged,  she  may  plead  the  fact  in  abatement.    Wise  et  al.  v.  Brocker,  550. 

ACKNOWLEDGMENT : 

See  DEED  OF  CONVEYANCE,  1. 

ACTION: 

1.  Causes  or,  that  may  be  joined.  Demands  due  to  a  plaintiff  in  his 
own  right  and  as  survivor  of  another,  may  be  joined.    Smith  v.  Salomon,  178. 

AFFIDAVITS : 

Should  not  be  sworn  to  before  the  attorney  of  the  party  making  them. 
Anderson  v.  Sloan,  88.    8ee  PLEADING  AT  LAW,  21. 

AGENT : 

8ee  PRINCIPAL  AND  AGENT. 

AGREED  CASE: 

See  PRACTICE  AT  LAW,  43  ;  PRACTICE  IN  SUPREME  COURT,  8. 

AMENDMENT: 

1.  Sheriff's  return.  A  sheriff  may  amend  his  return  to  a  summons  by 
leave  of  the  district  court,  after  the  record  of  the  cause  has  been  removed 
into  this  court.    Anderson  v.  Sloan,  83. 

2.  Appeal  bond  — approval  not  amendable.  The  omission  to  procure 
the  bond  to  be  approved  according  to  law  cannot  be  supplied  by  amend- 
ment.   Orman  et  al.  v.  Keith  et  al.,  81. 

8.  Of  caption  of  indictment.  If  in  the  caption  of  an  indiotment  the 
court  is  misdesoribed,  it  may  be  amended  on  motion  of  the  district  attor- 
ney.   Farnum  v.  U.  A,  309. 

4.  Of  declaration  by  increasing  amount  of  ad  damnum.  After  trial 
and  verdict  in  a  cause,  the  court  mav,  upon  setting  aside  the  verdict  and 
granting  a  new  trial,  allow  the  plaintiff  to  amend  the  declaration  by  increas- 
ing the  amount  of  ad  damnum.    Good  et  al.  v.  Martin,  407. 

6.  Of  sheriff's  return  after  judgment.  Upon  leave  of  court  a  sheriff 
may  amend  his  return  on  a  summons  at  a  term  subsequent  to  that  at  whioh 
judgment  was  rendered,  and  after  the  record  has  been  removed  to  the 
supreme  court.    Loveland  v.  Sears,  433. 

6.  Of  record  at  a  subsequent  term.  Where  an  order  allowing  a  bill 
of  exceptions  to  be  tiled  in  vacation  was  omitted  from  the  record  by  mis- 
take of  the  olerk,  the  court  may,  at  a  subsequent  term,  allow  the  record  to 
be  amended  by  inserting  such  order  nunc  pro  tunc  Doane  et  al  v.  Glenn 
etoi,  464. 
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APPEAL  BOND: 

L  Mat  bb  axbhdid.  On  appeal  to  the  district  court  from  thejudgment 
of  a  justice  of  the  peace,  if  the  appeal  bond  be  adjudged  insufficient  the 
appellant  may  file  an  amended  bona,  and  time  should  be  allowed  him  for 
that  purpose.    Gardner  v.  Dunn,  1 ;  Lynn  v.  Merrick,  8. 

%  Approval  nf  vacation.  An  appeal  cannot  be  approved  in  vacation 
without  an  order  of  court,  and  the  approval  of  the  clerk  of  the  district 
court,  given  in  vacation  without  such  order,  is  inoperative.  Orman  ctaLv. 
Keith  et  at,  81. 

&  Without  conditions  in  quo  wabbanto  pbocbbding.  To  require  a 
bond  to  be  given,  without  prescribing  oouditions  to  the  bond,  is  ineffectual, 
and  the  case  is  to  be  regarded  as  an  appeal  allowed  without  terms. 

In  suoh  case  failure  to  execute  a  bond,  as  required  by  the  order  of  the 
district  court,  cannot  be  alleged  as  ground  for  dismissing  the  appeal,  PoV 
loek  etaLv.  The  People,  88. 

4.  Execution  or,  by  cobpobation.  The  bond  of  a  corporation  was  exe- 
cuted by  an  attorney  In  fact  appointed  by  the  president,  pursuant  to  a  reso- 
lution of  the  executive  committee  of  the  corporation.  Upon  motion  to 
vacate  the  order  allowing  supersedeas,  held,  that  the  bond  was  well  executed. 
Western  Un.  Tel  Co.  v.  Uraham,  188. 

5.  Mat  bb  amzndkd.  If,  on  appeal  from  a  justice  of  the  peace,  the  bond 
was  executed  by  the  secretary  of  the  district  in  good  faith,  but  without 
authority  from  the  district,  it  was  amendable.  The  statute  (Rev.  Stat.,  ch. 
60. 1 46,  407)  on  this  subject  applies  to  every  case  in  which  an  honest  effort  is 
made  to  appeal  the  cause.    School  District  No.  8  Jefferson  Co.  v.  Erskin,  367. 

6.  Nor  ambndablb.  If  several  defendants  pray  an  appeal  jointly,  and 
the  bond  is  executed  by  one  only.  It  is  not  amendable.    Andre  v.  Jones,  488L 

APPEAL: 

1.  Will  not  lib  from  an  interlocutory  ordkr.  An  appeal  cannot  be 
prosecuted  from  an  order  overruling  a  demurrer  to  a  bill  in  chanoery. 
Armor  v.  Lyon  etaL,7. 

2.  From  probatk  to  district  court.  The  supreme  court  alone  has 
revisory  jurisdiction  of  the  proceedings  of  probate  courts,  and  an  appeal 
will  not  lie  from  a  judgment  of  a  probate  court  to  a  district  court.  Cass 
V.  Darin,  43. 

8.  Not  basbd  upon  bell  of  exceptions.  An  appeal  may  be  prosecuted 
without  bill  of  exceptions ;  imperfections  in  the  latter  cannot  be  alleged  in 
support  of  a  motion  to  dismiss.    Orman  et  dL  v.  Keith  et  aL,  8L 

4.  In  quo  wabbanto  fbockbdino.  Under  the  act  of  1861  concerning 
proceedings  in  cases  of  quo  warranto  (1  Sess.  861)  an  appeal  lies  in  all  cases 
from  the  judgment  of  the  district  court  to  this  court,  upon  such  terms  as 
the  district  court  shall  prescribe.    FoUock  etalv.  The  People,  88. 

5.  Thb  district  court  may,  in  Its  discretion,  allow  an  appeal  without 
prescribing  terms.  Id. 

8.  But  if  terms  abb  prescribed,  they  must  be  such  as  relate  to  the  sub- 
ject matter  of  the  controversy.  Id. 

7.  Whin  prated  for.  An  appeal  from  a  district  court  to  this  court 
must  be  prayed  for  within  three  days  after  judgment  is  rendered.  Freas 
v.  Townsena,  86. 

8.  How  pbatbd  for.  If  several  defendants  pray  an  appeal  jointly,  and 
the  appeal  bond  is  executed  by  one  only,  and  recite  an  appeal  by  one,  it  is 
irregular,  and  the  appeal  will  be  dismissed.    Andre  v.  Jones,  489. 

9.  Effbct  of  dismissal  upon  tub  judgment.  If  an  appeal  is  dismissed 
for  the  reason  that  the  appeal  bond  was  not  filed  within  the  time  fixed  by 
the  district  court,  this  will  not  operate  to  affirm  the  judgment,  and  a  writ 
of  error  may  be  prosecuted  to  reverse  the  same  judgment.  Max  et  oLy. 
IXs,  187. 

APPEARANCE. 

See  PRACTICE  AT  LAW,  18,  21,  22, 87,  47,  48,  6& 

See  RECORD,  7. 

See  ATTACHMENT,  5. 
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ARBITRAMENT  AND  AWARD. 
See  EVIDENCE,  ft,  7. 

ATTACHMENT: 

1.  Distributing  proceeds  or  attached  property  among  creditors. 
The  twenty-sixth  section  of  the  attachment  act  provides  for  pro  rata  distri- 
bution of  the  prooeeds  of  attached  property  among  creditors  who  have  sued 
out  writs  returnable,  and  returned  to  the  same  term  of  court.  Moloney  v. 
Grimes,  112. 

2.  Whsrr  several  creditors  attached  the  same  property,  under  writs 
returnable  to  different  terms  of  court,  the  rule  of  precedence,  as  modified 
by  statute,  requires  that  they  should  be  classified  with  referenoe  to  the 
terms  of  court  to  whioh  their  writs  are  returnable,  and  gives  preference  to 
the  several  classes  aooording  to  priority  of  service.  Id. 

8.  If  property  is  attached  in  several  contemporaneous  proceedings, 
whether  commenced  to  the  same  term  or  to  different  terms,  and  whether 
the  property  be  sold  under  process  issued  In  one  or  all  of  the  suits,  the 
proceeds  of  the  property  should  be  distributed  among  the  several  creditors 
aooording  to  the  foregoing  rules.  Id. 

4.  Which  recites  no  cause  is  irregular.  That  the  defendants  reside 
out  of  the  county  is  no  ground  for  issuing  an  attachment,  and  a  writ,  in 
whioh  this  is  recited  as  the  cause  of  attachment,  is  irregular  on  its  face. 
Nachtrieb  v.  Stoner,  42L 

ft.  If  defendant  appear  plaintiff  not  limited  to  amount  specified 
in  affidavit.  If,  in  such  action  the  defendant  withdraw  his  appearance, 
41  without  prejudice  to  the  plaintiff*,"  the  plaintiffs  are  not  limited  to  the 
amount  or  causes  of  action  specified  in  the  affidavit  in  attachment,  but  may 
take  judgment  upon  the  declaration  for  an  amount  not  exceeding  the  dama- 
ges laid  therein.    Creighton  v.  Kerr  et  al.,  509. 

6.  Notice  bt  publication,  what  is  sufficient.  Where  the  statute 
requires  that  notice  of  the  pendency  of  an  attachment  suit  shall  bo  pub- 
lished in  a  newspaper  for  four  weeks,  it  is  not  sufficient  to  publish  such 
notice  for  twenty  days.    Crary  v.  Barber,  172. 

ATTORNEY  IN  FACT : 

See  DEED  OF  CONVEYANCE,  2. 

BAILMENT: 

1.  Possession  of  pledgee  extinguished  bt  payment.     Where  the 

Slaintiff  pledged  property  to  a  third  party  to  secure  certain  indebtedness, 
ue  from  him  to  such  party,  and  the  defendant,  in  order  to  levy  a  writ  of 
attachment  upon  the  property,  paid  to  the  pledgee  the  amount  due  him 
from  the  plaintiff,  when  such  payment  was  made  the  right  of  possession 
reverted  to  the  plaintiff,  and  he  may  maintain  trespass  for  the  property. 
Nachtrieb  v.  Stoner,  424. 

2.  Possession  of  pledgee  determined  bt  setting  up  adverse  title. 
In  such  case  the  defendant,  having  set  up  a  title  inconsistent  with  the  lien, 
cannot  claim  to  have  acquired  the  pledgee's  right  of  possession  and  hold 
under  the  lien.  Id. 

BILL  OF  EXCEPTIONS : 

1.  Amendment  of  record.  If  bill  of  exceptions  is  omitted  from  record 
by  mistake,  the  omission  may  be  supplied  at  a  subsequent  term.  Doane  tt 
ah  v.  Olenn  et  al.,  454. 

2.  When  necessary.  Instructions  to  the  jury  and  a  motion  for  new  trial 
must  be  preserved  in  the  record  by  bill  of  exceptions,  and,  if  not  preserved, 
error  oannot  be  asigned  upon  them.  Kurtz  v.  Simonton,  70;  Smith  et  al.  v. 
Cisson,  29;  Smith  v.  The  People,  1*1;  Anderson  v.  Sloan,  33. 

3.  When  necessary.  The  copy  of  a  note  attached  to  a  declaration,  and 
inserted  in  the  transcript  of  the  record  by  the  clerk,  is  no  port  of  the  record. 
It  should  be  embodied  in  a  bill  of  exceptions.    Cook  v.  Hughes,  51. 

4.  Defective.  If  evidence,  offered  by  a  defendant  to  disprove  the  plain- 
tiff's case,  is  excluded  by  the  court,  the  bill  of  exceptions  should  oontain  the 
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evidence  given  on  behalf  of  the  plaintiff;  in  order  that  this  court  may  deter- 
mine the  relevancy  of  the  evidence  so  excluded.  Kinnear  v.  Tucker  et  ol,  74 ; 
Watsany.  Hahn,&l;  Cook  v.  Hughes,  61. 

6.  When  to  file  bill  or  exceptions.  A  bill  of  exception*  filed  in  vaca- 
tion, there  being  no  order  of  court  to  authorise  it,  is  no  part  of  the  record. 
OrmanetaLv.  KeUhetaLt&. 

8.  Diminution  or  record— will  wot  be  noticed  it  error  appear. 
A  bill  of  exceptions  in  the  record  was  not  questioned,  but  it  was  alleged 
that  another  bill  of  exceptions  remained  in  the  court  below.  Error  appear- 
ing in  the  bill  of  exceptions  contained  in  the  transcript  on  file,  a  sugges- 
tion of  diminution  of  the  record  will  not  be  noticed.  Jones  v.  Caroihen,  29L 

7.  In  trial  to  the  court  without  a  jury.  If  a  cause  is  tried  to  the 
court  without  a  jury,  exception  must  be  taken  to  the  judgment  of  the  court, 
if  the  party  aggrieved  withes  to  have  it  reviewed  in  this  court. 

In  such  case  a  motion  for  new  trial  is  unnecessary,  but  the  exception  to 
the  judgment  of  the  court  is  indispensable  if  that  judgment  is  to  be 
reviewed  here.    Phelps  v.  Spruance,  414. 

6.  When  to  be  signed.  A  bill  of  exceptions  must  be  signed  in  term 
time  unless  a  day  in  vacation  is  allowed  by  order  of  court.  Murphy  v. 
Cunningham,  467. 

9.  Record  or  exceptions— how  mask.  Exceptions  to  the  rulings, 
opinions  and  decisions  of  the  court  form  no  part  of  the  record  until 
they  are  reduced  to  writing,  and  signed  and  sealed  by  the  judge. 

And  if  no  exception  to  the  ruling  or  decision  of  the  court  is  taken  at  the 
trial,  the  ruling  or  decision  cannot  be  put  on  record.  Smith  v.  The  People,  12L 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES: 

1.  Promissory  .note— party  indorsing  at  the  time  it  is  made, 
mat  become  maker.  If  a  party  put  his  name  on  the  back  of  a  note  at  the 
time  it  is  made,  as  surety  for  the  maker  and  for  his  accommodation,  to  give 
him  credit  with  the  payee,  or  if  he  participated  in  the  consideration  for 
which  the  note  was  given,  he  must  be  considered  as  a  joint  maker  of  the 
note.    Good  v.  Martin,  166. 

2.  Bill  or  exchange— order  for  lumber  is  not.  An  order  for 
lumber,  drawn  by  8.  upon  R.,  is  not  a  bill  of  exchange,  and  the  drawer  is 
not  liable  upon  it.    Scudder  v.  Clarke,  192. 

8.  Promissory  note  — all  are  negotiable.  Under  our  statute  (Rev. 
8 tat.,  ch.  10),  all  promissory  notes  and  instruments  for  the  payment  of 
money  are  negotiable,  whether  so  expressed  or  not,  and  a  note  which  does 
not  contain  the  words  ••  or  order,"  is  negotiable  in  the  same  manner  as  if  it 
did  contain  those  words.    Thackaray  v.  Hanson,  865. 

4.  Assignor  or  promissory  note  —  liability  or.  To  charge  the 
assignor  of  a  note  suit  must  be  instituted  against  the  maker,  at  the  first 
term  of  any  court  having  jurisdiction  of  the  amount,  and  prosecuted  with 
reasonable  diligence  to  judgment,  and  the  property  of  the  maker,  so  far  as 
found,  must  be  subjected  to  the  judgment. 

Under  the  statute  or  this  territory  the  assignor  of  a  promissory 
note  cannot  be  made  liable  to  the  assignee  upon  notice  of  dishonor  by  the 
maker  merely.     Watson  v.  Hahn,  888. 

6.  Diligence— in  prosecuting  maker  or  the  note.  If  the  holder 
of  a  note  obtain  judgment  by  confession  of  the  maker,  soon  after  the 
maturity  of  the  note,  and  stay  execution  thereof,  the  court  will  not  con- 
sider whether  execution  was  obtained  as  soon  as  it  could  have  been 
obtained  in  the  due  course  of  law.  In  such  case  the  stay  of  execution  is 
made  at  the  peril  of  him  who  grants  it. 

Delay  or  seventy  days  after  judgment  in  obtaining  execution  is  not 
due  diligence.  Id. 

8.  Diligence  against  maker  —  what  will  discharge  assignor. 
Lack  of  diligence  in  prosecuting  the  maker  of  a  note  will  not  discharge  the 
assignor,  unless  it  has  been  prejudicial  to  him. 

As  a  judgment  is  a  lien  upon  real  estate  for  one  year  after  rendition,  and 
longer,  if  execution  is  obtained  within  the  year,  execution  issued  seventy 
days  after  judgment  may  be  sufficient  to  secure  the  real  estate  of  the 
maker. 
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But  execution  is  necessary  to  secure  the  personal  property  of  the  maker, 
and  if  there  was  delay  in  issuing  execution,  iu  order  to  show  that  such 
delay  was  not  prejudicial  to  the  assignor,  it  should  be  averred  that  all  the 
personalty  of  the  maker  was  ultimately  secured,  or  that  he  had  no  such 
estate  at  the  time  judgment  was  entered.  Id. 

7.  Consideration— equitable  bight  will  support  express  promise. 
If  the  remedy,  by  second  indorsee  of  a  promissory  note  against  first  in- 
dorsee is  in  equity  alone,  this  equitable  right  is  sufficient  to  support  an 
express  promise  upon  which  he  may  recover  at  law.    Watson  v.  Hahn,  491. 

8.  Interest  on  promissory  note.  Upon  a  note  payable  in  thirty  days, 
"with  ten  per  cent  interest  per  month,"  interest  was  allowed  at  the  rate 
specified,  until  maturity,  and,  after  maturity}  at  the  rate  of  ten  per  cent  per 
annum.    Clark  v.  Russell,  58. 

9.  Evidence  or  parol  assignment  in  action  bt  one  to  use  of 
others.  In  an  aotion.upon  a  promissory  note,  brought  by  one  for  the  use 
of  others,  it  is  not  necessary  at  the  trial  to  prove  a  parol  assignment  of  the 
note  to  the  persons  to  whose  use  the  suit  is  prosecuted.  Cody  v.  Butterfield, 
878. 

10.  Agents —  what  signature  will  bind  principal.  If  an  agent  sign 
a  bill  of  exchange  in  this  form,  "T.  R.  T.,  agent  for  S.  T.,"  and  there  Is 
nothing  in  the  body  of  the  bill  evincing  an  intention  to  bind  the  principal, 
the  agent  shall  be  regarded  as  the  drawer  of  the  bill.  Tannatt  v.  R.  M. 
National  Bank,  ZI& 

BILL  OF  PARTICULARS : 

See  PRACTICE  AT  LAW,  28,  89. 

CHANCERY: 

1.  Mortgage— not  assignable  at  law.  The  assignee  of  a  mortgage 
has  no  remedy  upon  it  at  law,  except  it  be  treated  as  an  absolute  conveyance 
and  the  mortgagee  convey  the  premises  by  deed.    Longan  v.  Carpenter,  205. 

2.  Same— assignable  in  equity.  But  if  a  promissory  note  secured  by 
mortgage  is  assigned,  the  assignee  will  hold  the  mortgage  subject  to  the 
equities  existing  between  the  mortgagor  and  mortgagee  at  the  date  of  the 
assignment.  Id. 

8.  Mortgage  assigned— rights  of  parties.  At  law  the  innocent 
holder  of  a  negotiable  note  may  recover  the  amount  thereof;  but  if  the  note 
is  secured  by  mortgage  and  the  holder  seeks  to  foreclose  the  mortgage,  tho 
mortgagor  can  avail  himself  of  any  payments  made  to  the  mortgagee  before 
the. assignment.  Id. 

4.  A  promissory  note  secured  by  mortgage  and  by  pledge  of  personal 
property  was  assigned  before  maturity  to  a  bona  fide  purchaser.  Previous 
to  the  assignment  a  portion  of  the  pledged  property  was  sold  by  the  payee, 
but  no  credit  was  indorsed  on  the  note.  In  a  suit  by  the  assignee  to  fore- 
close the  mortgage,  held,  that  the  mortgagor  was  entitled  to  be  credited  with 
the  amount  realized  by  the  payee  from  the  sales  of  the  pledged  property.  Id. 

See  SPECIFIC  PERFORMANCE. 

CHANGE  OF  VENUE: 

1.  Sufficiency  of  petition.  Where  several  counties  are  attached  for 
judioial  purposes,  a  petition  for  change  of  venue,  founded  upon  prejudice 
of  the  inhabitants,  must  show  that  such  prejudice  exists  in  all  of  the  coun- 
ties so  attached.    Fitzgerald  v.  The  People,  66. 

2.  Second  application.  A  second  application  in  the  same  cause,  for 
change  of  venue,  is  addressed  to  the  discretion  of  the  court,  and  error  can- 
not be  assigned  upon  refusal  to  grant  it.  Id. 

CHATTEL  MORTGAGE: 

See  MORTGAGE,  6,  6  and  7. 

CITY  ORDINANCES : 

When  reasonable.  Where  authority  was  conferred  upon  a  corporation 
to  suppress  and  prohibit  the  sale  of  intoxicating  drinks^  as  well  as  to 
license  the  same,  an  ordinance  which  imposes  a  penaltv  for  selling  such 
drinks  without  license,  which  penalty  exceeds  that  fixed  by  the  general  law 
of  the  territory,  is  reasonable.    Deita  v.  City  of  Central,  323. 
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CONSTITUTIONAL  LAW: 

L  Mjcchanic's  lien.  Liens  established  by  the  act  of  1864  are  not  pro- 
tected from  legislative  interference  bv  the  clause  of  the  constitution  of  the 
United  States  which  relates  to  the  obligation  of  contracts.  Woodbury  et  aL 
v.  Grimes  et  aL,  100. 

2.  Territories.  It  seems  that  paragraph  17,  section  8,  article  1  of  the 
constitution  of  the  United  States  is  not  applicable  to  the  territories.  Rey- 
nolds v.  The  People,  170. 

3.  Powers  or  the  federal  and  territorial  governments.  The  faet 
that  the  general  government  has  legislative  authority  in  the  territory  tends 
not  to  diminish  or  displace  the  authority  of  the  territorial  government,  but 
to  establish  it.  Id. 

4.  Legislative  power— to  greats  a  city.  Under  the  organic  act  the 
legislative  assembly  has  power  to  establish  a  municipal  corporation,  Deits 
v.  City  of  Centred,  828. 

5.  Legislative  power-— to  change  the  official  title  of  a  justice 
of  the  peace.  The  legislative  assembly  has  no  power  to  confer  upon  a 
justice  of  the  peace  a  denomination  not  warranted  by  the  organic  act,  and, 
in  so  far  as  the  charter  of  the  City  of  Central  confers  upon  the  justice  of 
the  peace  exercising  jurisdiction  under  the  ordinances  thereof  the  name  of 
police  magistrate,  it  Is  void.  Id. 

CONSTRUCTION  OF  CONTRACT : 

1.  Interest  on  promissory  note.  Upon  a  note  payable  in  thirty  days, 
44  with  ten  per  cent  interest  per  month,"  interest  was  allowed  at  the  rate 
specified,  until  maturity,  and,  after  maturity,  at  the  rate  of  ten  per  cent 
per  'annum.    Clark  v.  Russell,  52. 

2.  Of  mortgage  must  be  such  as  will  give  effect  to  the  whole 
instrument.  A  mortgage  in  terms  defeasible  upon  payment  of  a  note  for 
9100,  but  which,  by  another  olause,  appears  to  have  been  intended  as  a 
security  for  past  indebtedness,  will  be  oonstrued  so  as  to  bring  the  clause 
relating  to  past  indebtedness  within  the  terms  of  the  defeasance.  Machette 
v.  Wanless,  225. 

8.  Contract  for  payment  of  $600  in  four  months  and  an  additional  $600 
upon  the  sale  of  certain  mining  property*  Comments  and  construction. 
Cheney  v.  Barber,  256. 

4.  Of  revenue  law  of  1864.  As  to  contracts  made  after  the  law  of  June 
30, 1864  (18  Stat,  at  Large)  was  passed,  the  law  will  presume  that  the  two 
and  one-half  per  centum,  mentioned  in  section  108  of  that  act,  is  included 
in  the  rate  specified  in  the  oontraot,  and  a  carrier  of  goods  for  hire  cannot 
recover  the  tax  in  addition  to  the  oontraot  price.    Clayton  v.  Smith,  95. 

CONTRACT : 

1. 'Express— maybe  abandoned  for  cause.  A  party  may  for  good 
cause,  and  where  the  fault  is  not  his  own,  abandon  a  special  contract  and 
recover  the  value  of  services  upon  an  implied  assumpsit.  Cody  v.  Ray- 
naud, 272. 

2.  Express  — if  abandoned,  plaintiff  must  resort  to  implied.  In 
such  case  the  law  raises  a  contract  for  the  protection  of  the  innocent 
party,  and  the  express  contract  is  not  involved  except  for  the  purpose  of 
ascertaining  whether  there  was  cause  for  abandoning  it.  Id. 

3.  Express  — abandoned  without  cause.  Where  a  special  contract 
was  entered  into,  by  which  the  plaintiff  agreed  to  serve  the  defendant  for 
the  term  of  one  year,  if  the  plaintiff  voluntarily  and  without  the  fault  of 
the  defendant  quit  the  service  of  the  defendant,  she  cannot;  recover. 

The  special  contract  being  shown,  it  ought  to  appear  that  there  waa 
sufficient  cause  for  abandoning  it.  Id. 

4.  Release  of  defendant  bt  accepting  third  party.  In  an  action 
for  the  price  and  value  of  goods,  the  defendant  alleged  that  he  purchased  the 
goods  as  agent  for  B.,  and  it  appeared  that  some  time  after  the  purchase 
was  made  plaintiffs  rendered  an  account  to  B.  in  whloh  he  was  charged  with 
the  balance  of  defendant's  bill,  for  which  action  was  brought.  There  being 
no  evidence  to  show  that  plaintiffs  agreed  to  accept  B.  as  their  debtor,  or 
that  B.  agreed  to  pay  the  debt,  the  defendant  was  not  thereby  discharged. 
Tiger  v.  Lincoln  et  oi.,  896. 
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6.  Prohibited  bt  law,  when  void  .  A  contract  to  do  a  thine  prohibited 
by  statute  is  not  necessarily  void  if  the  statute  visit  the  unlawful  act  with 
a  penalty.  If  the  thine  prohibited  is  malum  in  se,  the  contract  cannot  be 
enforced,  but  as  to  things  not  immoral  or  against  public  policy,  it  may  be 
sufficient  to  enforce  the  statutory  penalty  only.  If  it  was  not  the  intention 
of  congress  to  make  void  a  contract  made  contrary  to  the  provisions  of  the 
act  it  will  be  enforced,  and  for  the  violation  of  law  the  penalty  which  the 
statute  gives  may  be  applied.  Whatever  consequences  are  to  follow  the 
violation  of  the  act  are  expressed  in  the  act  itself,  and  one  penalty  being 
given  the  court  is  not  at  liberty  to  add  another.  Union  Gold  Mining  Co,  v. 
R.  M.  Nat  Bank,  532. 

8.  Prohibited  bt  law— becovkbt  on.  An  action  may  be  maintained 
by  a  national  bank  to  recover  money  loaned  exceeding  in  amount  one-tenth 
part  of  its  capital  stock,  notwithstanding  the  prohibition  of  section  29  of 
the  act  under  which  it  was  organized.  Id. 

7.  Consideration.  If  the  remedy  by  second  indorsee  of  a  promissory 
note  against  first  indorser  is  in  equity  alone^the  equitable  right  is  Sufficient 
to  support  an  express  promise.    Watson  v.  Hahn,  294. 

8.  Interest  on  demand  seoubed  by  lien.  A  debtor  may  agree  to  pay 
interest  on  demand  secured  by  mechanic's  lien  as  well  as  upon  any  other, 
and,  whatever  its  effect  among  creditors,  the  debtor  cannot  object  to  pay 
the  interest.    Clear  Creek  Mining  Co.  v.  Root,  374. 

9.  PMBADDSG— CONTEMPORANEOUS  AGBBEMENT   AS  DEFENSE  TO  A  NOTE. 

In  an  action  on  a  promissory  note  if  the  defendant  sets  up  a  contempora- 
neous agreement  modifying  the  note,  he  must  allege  in  hu  plea  that  the 
agreement  was  in  writing.    Peddle  v.  Donnelly,  42L 

CONTINUANCE : 

1.  TO  OBTAIN  TESTIMONY  OF  ABSENT  WITNESS  —  NECESSARY  DILIGENCE. 

Upon  affidavit  for  continuance  on  the  ground  of  absence  of  witness,  it 
appeared  that  defendant  entered  appearance  Oct  12, 1869 ;  that  he  was  not 
informed  as  to  location  of  witness  until  January  29, 1870.  Held,  that  affi- 
davit was  defective  in  not  showing  that  inquiry  was  made  for  the  witness 
between  those  dates.    Litchfield  v.  Daniels,  268. 

2.  Affidavit  must  set  out  material  facts.  If  the  facts  set  out  in 
an  affidavit  for  oontinuanoe  are  not  competent  in  defense  under  the  state  of 
the  pleadings,  the  continuance  should  be  denied.  Thackarayv.  Hanson,  866. 

8.  In  an  action  on  a  promissory  note,  one  of  the  defendants  moved  for 
oontinuanoe  upon  the  ground  that  an  absent  witness  would  testify  that 
the  words  "president "  and  " secretary  "  had  been  cut  from  the  signatures 
to  the  note.  These  facts  were  not  material  except  to  show  that  the  note  was 
executed  on  behalf  of  a  corporation,  and  was  not  the  note  of  the  defendants. 
The  execution  of  the  note  was  not  denied  by  plea,  verified  by  affidavit,  and 
therefore  the  evidence  was  not  admissible,  and  the  motion  for  continuance 
was  properly  overruled.    Thackaray  v.  Hanson,  365. 

4.  To  obtain  testimony  of  absent  WITNESSES.  A  party  seeking  a  con- 
tinuance to  obtain  the  testimony  of  absent  witnesses  must,  in  his  affidavit, 
set  forth  the  facts  to  be  proven  with  such  particularity  that  the  opposite  party 
may,  if  he  see  fit,  admit  them  and  proceed  to  trial.    Cody  v.  Butterfleld,  877. 

5.  Action  upon  a  promissory  note;  defense,  that  note  was  given  for 
the  carriage  of  certain  goods  whioh  were  damaged  in  transitu  through  the 
negligence  and  carelessness  of  the  carrier.  Affidavit  for  continuance  to 
obtain  testimony  of  absent  witnesses  did  not  set  forth  to  what  extent  the 
goods  were  injured,  nor  that  the  defendant  could  show,  by  these  or  other 
witnesses,  the  amount  of  the  damage  occasioned  by  the  alleged  negligence 
of  the  plaintiff  nor  what  the  amount  of  this  damage  was.  Held,  that  the 
oontinuanoe  was  properly  denied.    Cody  v.  ButUrfleld,  878. 

6.  The  party  seeking  a  oontinuanoe  ought  to  make  it  appear  affirma- 
tively to  the  court,  not  only  that,  upon  a  possible  or  supposable  state  of 
facts,  the  testimony  may  beoome  important,  but  that,  upon  the  facts  aa 
they  are,  it  is  and  will  be  so.  Id. 

7.  Diligence  in  obtaining  depositions.  Where  the  issues  were  made 
up  in  February,  1868,  and  application  for  continuance  in  June,  1869,  and  the 
defendant  made  no  effort  to  obtain  the  testimony  of  absent  witnesses  until 
some  three  months  before  the  sitting  of  the  court,  there  was  not  sufficient 
diligence. 

The  matter  of  diligence  in  obtaining  testimony  discussed.  Id. 
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8.  To  obtain  testimony  or  absent  witness.  Where  a  witness  departs 
from  the  territory  without  the  knowledge  of  the  party  desiring  his  testi- 
mony within  a  few  hours  alter  the  commencement  of  suit,  the  failure  to 
serve  him  with  subpoena,  cannot  be  regarded  as  negligence.  Hirsh  v.  Ferris, 
402. 

9.  Where  process  was  served  Julv  10thf  and  motion  for  continuance  was 
made  17th  August,  following,  and  it  was  alleged  that  negotiations  for  sett- 
ling the  matter  in  controversy  had  been  carried  on  in  the  interval  with  rea- 
sonable hope  of  success,  the  cause  should  have  been  continued  to  enable 
the  defendant  to  take  the  deposition  of  an  absent  witness.  Id. 

CORPORATIONS: 

L  REGULATIONS  BT  TELEGRAPH  COMPACT  RESPECTING  THETB  BUSDTEHB. 

Telegraph  companies  may  make  reasonable  regulations  concerning  their 
business,  but  oannot  by  such  rules  relieve  themselves  from  responsibility 
for  the  negligence  of  their  servants.     Wett  Un.  TeL  Co,  v.  Graham,  230. 

2.  Regulation  not  applicable.  That  the  plaintiffdid  not  cause  a  mes- 
sage to  be  repeated,  as  required  by  a  regulation  of  the  company,  is  no  defense 
to  an  action  for  a  failure  to  deliver  the  message  after  it  was  received  at  the 
office  to  whioh  it  was  addressed.  Id. 

8.  Dissolution  in  collateral  proceeding.  A  corporation  cannot  be 
dissolved  in  a  collateral  proceeding;  and  in  a  suit  by  a  National  Bank  to 
recover  money  loaned,  if  the  corporation  has  not  been  dissolved  in  a  direct 

Proceeding  to  that  end,  the  defendant   oannot  question  its  existenoe. 
TnUm  Qoli  Mining  Co.  v.  R.  M.  NaL  Bfc.,  631. 

4-  Dissolution  or  a  national  bank.  According  to  section  68  of  the 
act  relating  to  National  Banks  (13  Stat,  at  Large,  90),  a  forfeiture  of  the 
rights  and  privileges  of  a  Hanking  association  must  be  determined  and 
adjudged  in  a  suit  instituted  by  the  comptroller  of  the  currency  in  his  own 
name,  and  an  association  organized  under  that  act  must  stand  until  dis- 
solved in  that  way.  Id. 

5.  Power  of  president.  The  president  of  a  corporation  has  power  to 
oonvene  the  board  of  directors  for  the  purpose  of  laying  before  them  any 
matter  affeoting  the  business  of  the  corporation.  Id. 

6.  Legislative  power— to  create  a  city.  Under  the  organic  act  the 
legislative  assembly  has  power  to  establish  a  municipal  corporation.  Delta 
v.  City  of  Centrum. 

7.  Authority  or  president.  An  undertaking  of  the  president  of  a 
corporation  to  bring  before  the  board  of  directors,  at  a  time  specified,  a 
demand  against  the  corporation  for  money  borrowed  by  an  agent  of  the  cor- 
poration, is  within  the  scope  of  his  authority  as  president,  and  the  corpora- 
tion is  bound  to  consider  the  demand  at  the  time  specified.  Union  Gold 
Mining  Co.  v.  R.  M.  Nat.  Bfc.,  532. 

COSTS: 

1.  Not  allowed  when  amount  has  been  tendered  before  suit. 
Where  the  jury  find  that,  before  suit  brought,  the  amount  found  to  be 
due  the  plaintiff  was  tendered  to  him,  he  oannot  recover  costs.  LeU  v. 
Hodgson,  893. 

2.  On  appeal  from  justice  of  the  peace— power  to  apportion  dis- 
cretionary. The  power  oonf  erred  by  section  16,  chapter  19,  Revised  Stat- 
utes, 156,  to  apportion  costs  on  appeal  from  justice  of  the  peace,  is  to  be 
exercised  in  the  discretion  of  the  district  court,  and  error  cannot  be  assigned 
upon  the  ruling  of  the  district  court  in  relation  thereto.  Murphy  v.  Cun- 
ningham^ 467. 

8.  Practice  —  costs  denied.  Where  a  motion  for  new  trial  has  not  been 
presented  in  the  time  and  manner  directed  by  the  court  the  party  in  fault 
will  not  be  allowed  costs.    Kinney  v.  WilUams,  191. 

4.  Will  not  be  allowed  to  party  in  fault.     Where  the  error  com- 

Elained  of  was  occasioned  by  the  negligent  act  of  the  attorney  for  plaintiff 
i  error  oosts  will  not  be  allowed.    Hosfcins  v.  Tucker  et  at.,  203. 

CRIMINAL  LAW: 

1.  Homicide  —  intent— unlawful  act.  If  two  or  more  persons  com- 
bine to  do  an  unlawful  act,  and  in  the  prosecution  of  the  unlawful  design 
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death  ensue  to  any,  the  killing  will  be  murder  as  to  all  of  the  participant! 
in  the  unlawful  purpose. 

Thb  prisoner  having  made  a  violent  assault  upon  deceased  and 
having  assisted  in  carrying  away  and  oonoealing  deceased's  body,  even  if 
the  killing  was  done  by  another,  the  prisoner  must  be  regarded  as  aiding, 
abetting  and  assisting  in  the  perpetration  of  the  crime.  Smith  v.  The 
Pecpfe/m. 

2.  Construction  or  the  act  or  1870  relating  to  homicide.  The 
words  "deliberate  and  premeditated'1  in  the  act  of  1870,  relating  to 
homicide,  refer  to  the  intention  of  the  aooused  at  the  time  of  the  killing. 
Um  y.  The  People,  436. 

3.  Intention  is  matter  or  r act  to  be  proved.  Under  the  act  of  1870, 
the  intention  of  the  acoused  at  the  time  of  the  killing  is  to  be  ascertained 
by  the  jury  upon  the  evidence,  and  cannot  be  made  the  subject  of  legal 
presumption  or  inference. 

Intention —presumption  or  pact.  The  intention  of  the  accused  may 
be  inferred  from  the  circumstanoes  attending  the  homicide,  and  is  there- 
fore the  subject  of  a  presumption  of  fact. 

Whether  the  intention  be  shown  by  evidence  of  antecedent  menaoes, 
former  grudges,  lying  in  wait,  the  means  employed  to  effect  the  homioide 
or  any  other  circumstance,  the  evidence  is  to  be  submitted  to  the  jury  to 
find  the  fact  under  the  direction  of  the  law. 

A  man  shall  be  presumed  to  intend  that  which  he  voluntarily  does,  and 
an  intention  to  take  life  is  shown  by  the  use  of  a  deadly  weapon. 

8o,  also,  if  after  a  quarrel  with  deceased  the  prisoner  went  away  and 
armed  himself,  and  returned  to  the  scene  of  the  combat,  intending  to  renew 
the  altercation  and  quarrel  with  deceased,  or  to  place  himself  in  the  pres- 
ence of  deceased  with  the  purpose  to  provoke  deceased  to  renew  such 
quarrel,  and  in  such  quarrel  to  make  use  of  the  pistol  in  repelling  the  assault 
of  deceased,  the  intention  of  the  prisoner  to  take  the  life  of  deoeased  is 
shown.  Id. 

4.  Reasonable  doubt  in  cases  or  homicide.  In  a  criminal  cause, 
where  the  defense  is  based  upon  the  facts  and  circumstances  growing  out 
of  the  oharge  itself,  the  burden  of  proof  remains  on  the  government 
throughout,  to  satisfy  the  jury  of  the  guilt  of  the  defendant. 

In  such  case  it  is  error  to  charge  the  jury  that  circumstances  of  mitiga- 
tion, justification  or  exouse,  must  be  established  by  a  fair  preponderance  of 
testimony,  and  that  doubt  as  to  whether  the  killing  was  in  heat  of  blood  or 
with  malice,  would  not  be  sufficient  to  acquit  of  the  oharge  of  murder. 
HUl  v.  The  People,  437. 

6.  Evidence  as  to  drug  or  liquid  administered  in  criminal 
abortion.  If  the  drug  or  liquid  administered  is  described  in  the  Indict- 
ment, it  is  not  necessary  that  the  proof  should  correspond  with  the  alle- 
gation. 

Evidence  as  to  effect  or  the  potion.  Nor  is  it  necessary  that  mis- 
carriage should  be  produced.  If  the  noxious  substance  or  liquid  la 
administered  with  intent  to  produce  miscarriage,  the  crime  is  oomplete. 

Evidence  as  to  power  or  potion  to  produce  intended  result. 
Nor  is  it  necessary  that  the  noxious  substance  or  liquid  administered 
should  be  poisonous,  as  the  term  is  commonly  understood,  or  that  it  should 
be  capable  of  producing  miscarriage. 

If  the  substance  administered  is  unwholesome,  and  may  probably  occa- 
sion Injury  or  derangement  of  the  system  to  a  woman  pregnant  with 
child,  it  is  noxious  within  the  meaning  of  the  statute.  Dougherty  v.  The 
People,  514 

ft.  Construction  or  section  12,  act  or  1884— what  is  an  offense  bt 
mail  carrier.  A  mail  oarrler  who  secretes,  embezzles  or  destroys  a  letter, 
packet,  bag,  or  mall  of  letters  Intrusted  to  him  to  be  carried,  offends  against 
the  first  clause  of  section  12  of  the  act  of  1864  (13  Stat,  at  Large,  886),  and 
if  the  letter,  packet,  bag  or  mail  of  letters  contain  any  article  of  value,  he 
offends  against  the  last  clause  of  that  section. 

Indictment  under  section  12,  act  or  1864—  what  it  must  contain. 
In  order  to  convict  under  the  last  clause  of  that  section,  it  must  be  alleged 
in  the  Indictment  that  the  letter,  packet,  bag,  or  mail  of  letters  oontained 
an  article  of  value. 
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Evidence— under  same  section.  And  the  evidence  must  rapport  the 
allegation  at  the  trial.    Farnum  v.  U.  S.,  309. 

7.  Upon  indictment  tor  mayhem.  The  jury  were  instructed  that,  if 
the  injury  was  inflicted  during  a  fight  between  the  prisoner  and  the  prosecut- 
ing witness  had  by  consent,  and  the  prisoner  was  the  assailant,  or  the 
prosecuting  witness  declined  further  combat  at  the  time  the  fact  occurred, 
the  prisoner  was  guilty.  This  charge,  if  applied  to  the  higher  offense,  is 
erroneous,  but,  if  applied  to  the  inferior  offense,  it  is  too  favorable  to  the 
prisoner.    Foster  v.  The  People,  298. 

8.  Judgment— when  defendant  mat  be  imprisoned.  Where  the 
charter  provides  that  if  the  defendant  has  no  property  whereof  the  judg- 
ment can  be  collected,  the  defendant  may  be  committed  to  jail,  it  is  ermr  to 
enter  judgment  that  the  defendant  stand  committed  until  the  fine  and  costs 
are  paid.  In  such  case  execution  should  be  awarded,  and  if  no  property 
can  be  found  the  defendant  may  be  committed  to  jail.  Deitz  v.  CUy  of 
Central,  324. 

9.  License  issued  by  ottt  no  defense  to  prosecution  under  general 
itAW.  In  an  indictment,  under  the  act  of  1861  concerning  licenses,  for  sell- 
ing spirituous  liquors  without  license  within  the  limits  of  the  city  of  Black 
Hawk,  a  license  issued  under  the  charter  and  ordinances  of  that  oity  can- 
not be  shown  in  defense.    Potion  v.  The  People,  78. 

10.  Construction  of  section  3  of  act  of  congress  of  1790  relating 
to  crimes.  The  Territory  of  Colorado  is  not  a  place  or  district  of  country 
under  the  sole  and  exclusive  jurisdiction  of  the  United  States  within  the 
meaning  of  seotion  3  of  the  act  of  congress  of  1790.  1  Stat,  at  Large,  113. 
Franklin  v.  U.  S.,  85. 

See  INDICTMENT. 

DAMAGES : 

L  Measure  of  damages  in  action  for  non-delivery  of  telegram. 
In  an  action  against  a  telegraph  company  to  recover  damages  for  the  non- 
delivery of  a  telegram,  in  whioh  the  plaintiff  requested  his  agents  at 
Nebraska  City  to  "ship  oil  soon  possible,"  the  plaintiff  cannot  recover  the 
profits  which  he  might  have  made  on  the  oil  if  the  message  had  been  deliv- 
ered,- and  the  oil  sent  in  due  time. 

In  such  action  the  plaintiff  may  recover  the  money  paid  by  him  for 
transmitting  the  message,  the  advanoe  in  the  price  of  freight,  and  his 
expenses  incurred  by  reason  of  the  failure  of  the  defendant  to  fulfill  the 
contract.    West  Tin.  Tel  Co.  v.  Graham,  230. 

2.  For  detention  of  property.  In  an  action  on  a  replevin  bond,  in 
whioh  it  is  assigned  for  breach  of  the  condition  of  the  bono:  that  the  prin- 
cipal did  not  prosecute  the  replevin  suit  with  effect,  damages  for  the 
detention  of  the  property  replevied  may  be  recovered.  Sopru  v.  Lilly  tt 
al,  266. 

8.  Measure  of  damages  in  trespass.  In  trespass  de  bonis  the  plaintiff 
may  recover  the  highest  market  price  of  the  goods  taken.  Deitsch  v.  Wig- 
gins et  al.,  300. 

4.  Measure  of  damages— on  promissory  note.  In  action  against 
indorser  of  a  promissory  note,  judgment  having  been  obtained  against  the 
maker,  the  amount  of  the  judgment,  with  interest,  is  the  measure  of  dam- 
ages unless  the  indorser  show  that  the  recovery  was  wrongful.  Watson  v. 
JEfaAn,885. 

6.  AliLOWED  WHERE  WRIT  HAS  BEEN  PROSECUTED  FOR  DELAY.  It  appear- 
ing that  the  writ  of  error  was  prosecuted  for  delay,  twenty  per  cent  of  the 
amount  of  the  judgment  below  was  awarded  to  the  defendant  in  error. 
ShaUcros8  v.  KreUenmer,  493. 

6.  In  trespass  de  bonis.  Where  it  appears  that  the  defendant  procured 
an  inferior  court  to  issue  an  attachment  in  a  case  not  warranted  by  law, 
and  to  give  judgment  upon  constructive  service  for  a  fictitious  demaud, 
and  sell  property  of  plaintiff  of  the  value  of  $300,  a  verdict  of  $760  dam- 
ages is  not  excessive.    Nachtrieb  v.  St-ofier,  423. 

7.  In  replevin  for  detention.  If  no  evidenoe  of  the  value  of  the  prop- 
erty or  of  the  value  of  its  use  is  given,  no  more  than  nominal  damages  can 
be  allowed  for  the  detention  thereof.    Sopris  v.  Webster,  507. 
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DEED  OF  CONVEYANCE : 

1.  Valid  without  acknowledgment.  A  conveyance  is  valid  between 
the  parties  thereto  and  those  having  notice  thereof ,  though  not  acknowl- 
edged. 

In  ejectment  by  a  grantor  against  one  who  claims  title  under  his  grantee, 
if  the  execution  of  the  deed  is  admitted,  no  question  can  be  raised  respect- 
ing the  certificate  of  acknowledgment. 

2.  What  is  sufficient  signing  by  attorney  in  fact.  Where  the 
christian  name  of  an  attorney  in  fact  is  inserted  in  the  power  of  attorney 
and  in  the  deed,  a  signature  to  the  deed,  in  which  the  initial  letter  of  such 
christian  name  is  used,  is  sufficient.    HoUaday  v.  Dailey,  460. 

3.  Public  policy.  It  is  against  public  policy  that  land  records  should  be 
incumbered  by  invalid  oonvevanoes,  purporting  to  be  executed  by  persons 
incapable  in  law,  and  so  holding  out  empty  promises.  Id. 

DEMURRER: 

See  PRACTICE  AT  LAW,  4,  6,  6\  7,  31,  83,  45. 
See  PRACTICE  IN  SUPREME  COURT,  46. 
See  PLEADING  AT  LAW,  3, 26. 
See  PLEADING  AND  EVIDENCE,  16. 
See  PRACTICE  IN  CHANCERY,  10. 
See  JUDGMENT,  3. 

DESCENTS: 

1.  Kansas  territory,  laws  of,  relating  to  descent  of  real  estate. 
In  November,  1800,  there  were  three  statutes  in  Kansas  relating  to  the 
descent  of  real  estate.  By  the  first,  the  widow  had  one-half  the  real  estate 
of  her  deceased  husband,  the  other  half  going  to  the  children  of  the  marriage 
and  of  the  husband.  By  the  second,  she  had  one-half  in  value  of  the  realty 
to  be  set  apart  to  her  under  the  direction  of  the  court.  By  the  third,  she 
was  endowed  of  the  third  part  of  all  the  lands  whereof  her  husband  was 
seized,  of  an  estate  of  inheritance  during  coverture.  She  was  required  to 
elect  between  these  acts  within  six  months  after  the  death  of  her  husband. 
Crandcdl  v.  Sterling  Gold  Mining  Co.,  100. 

2.  Election — effect  of  widow's  failure  to  make.  In  ejectment 
by  a  widow  claiming  as  heir  to  her  deceased  husband's  estate  under  the 
first  of  the  acts  mentioned,  it  did  not  appear  that  she  had  declared  her 
election  to  take  under  that  statute  within  the  time  prescribed.  Held,  that 
she  could  not  recover.  Id. 

DEPOSITIONS: 

See  EVIDENCE,  22,  28,  20. 

See  PRACTICE  AT  LAW,  86,  66. 

DISTRICT  ATTORNEY : 

District  attorney— qualifications.  Whether  one  who  was  not  a 
licenced  attorney  at  the  time  of  his  election  was  eligible  to  the  office  of  dis- 
trict attorney,  the  oourt  was  not  agreed.    The  People  v.  HalleU,  352. 

DOWER: 

Right  of— not  known.  In  this  territory  a  wife  has  no  dower  in  the 
real  estate  of  her  husband.    1  Sees.  963.    HoUaday  v.  Dailey,  460. 

EASEMENT: 

See  IRRIGATION  OF  LANDS. 

EVIDENCE: 

1.  Presumption  in  support  of  judgment  of  court  below.  In  an 
action  against  two  defendants  named  Smith,  the  record  did  not  disclose 
whether  the  parties  were  sued  as  copartners  or  otherwise.  At  the  trial  the 
defendants  put  in  an  account  in  which  they  used  the  name  of  "  Smith  Bro." 
and  a  receipt  in  which  they  are  styled  "  P.  Smith  &  Co."  Upon  this  evidence 
it  will  be  presumed  that  the  defendants  were  sued  as  copartners.  Smith  et 
dL  v.  Ciston,  29. 


682  INDEX. 

2.  Presumption  in  support  or  judgment.  This  court  win  presume 
that  the  evidence  in  the  court  below  was  sufficient  to  support  the  declara- 
tion, unless  the  contrary  appear.  Cook  v.  Hughes,  51 ;  Kinnear  v.  Tucker  et 
at,  74. 

8.  Agent— what  declarations  will  bind  principal.  Declarations 
of  an  agent  are  not  admissible  in  evidence  against  his  principal  if  made  after 
the  transaction  to  which  they  refer.    Anthony  v.  Estabrook,  75. 

4.  Where  a  horse  was  hired  to  go  a  journey  and  died  on  the  way,  declara- 
tions of  the  driver,  who  was  the  age"nt  of  the  hirer,  made  after  the  death  of 
the  horse  and  after  the  driver  had  returned  from  the  journey,  are  not 
admissible  to  charge  the  hirer.  Id. 

.  5.  Judicial  notice— laws  of  Kansas  Territory.  If  the  laws  of  the 
late  territory  of  Kansas,  relating  to  the  descent  of  real  estate,  were  at  any 
time  in  force  in  this  territory,  they  are  to  be  judicially  noticed,  and  need 
not  be  proved  at  the  trial.    CrandaU  v.  Sterling  Gold  Mining  Co.y  106 

6.  Arbitrament— evidence  of  submission.  A  certificate  of  a  county 
olerk,  to  the  effect  that  a  controversy  relating  to  a  mule  was  submitted  to 
him  by  agreement  of  the  parties  claiming  the  mule,  is  not  evidence  that  the 
parties  did  so  agree.    Howard  v.  Sherwood,  117. 

7.  Possession  —  illegal  award — evidence.  A  certificate  of  a  county 
olerk,  to  the  effect  that  a  controversy  relating  to  a  mule  was  submitted  to 
him  by  agreement  of  parties,  and  that  the  property  was  awarded  to  the 
defendant,  cannot  ;be  given  in  evidence  to  show  that  the  possession  of  the 
defendant  was  lawful.  Id. 

8.  Demand  and  refusal  in  replevin  — evidence.  In  an  action  of 
replevin  it  appeared  that  plaintiff  demanded  the  property  from  the  defend- 
ant the  day  before  the  suit  was  oommenoed,  ana  the  defendant  agreed  to 
take  the  property  to  a  place  named  on  the  following  day.  On  the  following 
day  the  suit  was  commenced  and  the  defendant  oontested  it  at  every  step. 
Held,  that  there  was  sufficient  evidence  of  demand  and  refusal.  Id. 

9.  It  is  not  necessary  that  a  defendant  in  replevin  should  expressly  refuse 
to  comply  with  a  demand  for  property.  If  he  neglect  to  deliver  it  and  eon- 
test  the  suit,  he  oannot,  after  verdict,  be  permitted  to  sav  that  he  intended 
to  avoid  litigation  by  surrendering  the  property  before  the  suit.  Id. 

10.  Evidence  of  pendency  of  suit.  Whether  a  suit  was  pending,  as 
described  in  a  contract  at  the  time  therein  mentioned,  was  provable  by  the 
records  of  tho  court  in  which  it  was  alleged  to  be  pending.  Armor  v.  Fisk,  148. 

U.  In  order  to  charge  the  indorser  of  a  note  as  maker,  it  was  neces- 
sary to  show  specifically  that  he  put  his  name  upon  the  back  of  the  note 
before  it  was  delivered  to  the  payee.    Qood  v.  Martin,  105. 

12.  Presumption  arising  from  indorsement  at  time  note  is  made. 
If  one  put  his  name  on  the  back  of  a  note  at  the  time  it  is  made,  and  make 
no  statement  of  his  intention  in  so  doing,  he  is  presumed  to  have  done  so  as 
the  surety  of  the  maker  and  for  his  accommodation,  and  to  give  him  credit 
with  the  payee.  Id. 

13.  Former  rfco vert — conclusive.  In  an  action  of  replevin  it  appeared 
that  the  property  in  dispute  had  been  the  subject  of  another  suit,  and  the 
record  of  that  suit  being  introduced  in  evidence  a  verdict  oontrary  to  the 
judgment  in  the  first  suit  will  not  be  sustained.    Carothers  v.  Jones,  196. 

14.  Stamps — need  not  be  canceled.  An  instrument  which  has  been 
stamped  according  to  the  revenue  laws  of  the  United  States  may  be  read  in 
evidence,  although  the  stamp  thereon  has  not  been  canceled.  Pattertton  v. 
0Oe,2OO. 

15.  Replevin  for  mortgaged  chattels.  In  an  action  of  replevin  by  a 
mortgagee  to  recover  possession  of  the  chattels  mortgaged,  the  defendant 
cannot  defeat  the  action  by  showing  that  a  portion  of  the  indebtedness 
mentioned  in  the  mortgage  has  been  paid.    Machette  v.  Wanless,  225. 

18.  Replevin — defense  arising  after  sun  brought.  In  replevin  by 
a  mortgagee  to  recover  possession  of  the  mortgaged  chattels,  the  defendant 
oannot  defeat  the  action  by  showing  that  a  portion  of  the  indebtedness  was 
paid  after  suit  brought.  Id. 

17.  Official  character  of  sheriff.  Whatever  rule  may  be  enforced 
against  an  officer  justifying  under  process,  it  seems  to  be  sufficient  for  third 
persons  to  show  that  he  is  an  officer  de  facto,  and  a  plaintiff  in  attachment 
who  is  sued  in  trespass  is  not  bound  to  show  that  the  sheriff  who  levied  the 
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writ  was  an  officer  de  jure.  It  la  sufficient  for  him  to  show  that  the  sheriff 
was  performing  the  duties  of  the  office  and  generally  recognized  in  it. 
Berry  v.  Hart  et  a*.,  24fi. 

18.  Or  abandonment  of  CONTRACT.  As  to  the  cause  for  abandoning  a 
special  contract  it  is  not  enough  that  a  witness  should  testify  that  plaintiff 
quit  defendant's  employment  because  of  abusive  language  and  bad  treat- 
ment.   Specific  acts  of  defendant  should  be  proved.    Cody  v.  Raynaud,  278. 

19.  Of  acquiescence  in  plaintiff's  demand.  Where  the  plaintiff 
proved  a  contract  for  service  whioh  had  not  been  performed,  and  it  appeared 
that  at  or  about  the  time  the  plaintiff  quit  defendant's  service  the  defend- 
ant requested  the  plaintiff  to  remember  that  she  had  left  and  had  not  been 
discharged,  the  oiroumstanoe  that  the  defendant  made  no  objection  to  a 
bill  for  services  rendered,  whioh  was  subsequently  presented  by  the  plaintiff, 
is  not  sufficient  to  show  an  agreement  on  the  part  of  the  defendant  to  pay 
the  same.  Id. 

20.  To  explain  agent's  SIGNATURE.  If  an  agent  sign  a  bill  of  exchange 
"T.  B.  T.,  Agent  for  S.  T.,"  and  there  is  nothing  in  the  body  of  the  bill 
showing  an  intention  to  bind  the  principal,  parol  evidence  cannot  be  received 
to  show  such  intention.    Tannatt  v.  R.  M.  Nat.  Bank,  278. 

21.  Married  woman's  ownership  or  property  must  bbt  proved. 
Where  husband  and  wife  are  living  together,  and  there  is  no  evidence  as  to 
the  ownership  of  provisions  and  articles  of  household  use,  the  presumption 
is,  that  they  belong  to  the  husband.    Allen  v.  Eldridge,  287. 

22.  Depositions— taken  without  notice.  Unless  notice  of  the  time 
and  place  of  taking  depositions  be  given  to  the  opposite  party,  they  cannot 
be  read  upon  trial  of  the  cause.    Jones  v.  Carufhers,  291. 

28w  Upon  indictment  for  robbing  the  mail  Upon  indictment 
against  a  mail  carrier  for  secreting  and  embezzling  letters  under  the  last 
clause  of  section  12,  act  of  1864,  the  evidence  must  show  that  the  letterpaoket, 
bagor  mail  secreted  or  embezzled  contained  an  article  of  value.  Farnum 
yTu.  &,  809. 

24.  By  parol  of  contents  of  record.  Parol  evidence  is  not  admissible 
to  prove  the  amount  of  a  judgment  or  the  cause  of  action  upon  whioh  it 
was  recovered.  The  record  or  a  transcript  therefrom  must  be  produced. 
Watson  v.  Hahn,  885. 

25.  To  disprove  plaintiff's  case.  In  an  action  of  unlawful  detainer 
against  a  tenant  holding  over,  for  the  purpose  of  disproving  tho  tenancy, 
the  defendant  may  show  that  he  entered  as  a  purchaser  and  not  as  a  tenant, 
and  this  whether  the  agreement  to  purchase  was  good  or  bad.  Klopfer  v. 
Keller,  410. 

28.  Of  declarations  of  parties  in  charge  of  property  to  show  pos- 
session. On  the  trial  of  an  issue  as  to  ownership  of  property,  between 
interpleading  claimants  and  plaintiffs  in  attachment,  the  declarations  of  the 
claimants  and  others  who  were  present  with  the  property,  made  to  the  offi- 
cer at  the  time  the  writ  was  levied,  are  admissible  to  show  who  was  in  pos- 
session of  the  property.    Doane  et  aL  v.  Glenn  et  ol.,  495. 

27.  As  to  who  was  in  charge  of  property  admissible.  The  officer 
having  testified  that  the  claimants  were  with  the  property  at  the  time  the 
levy  was  made,  his  testimony  upon  that  point  was  admissible,  and  a  motion 
to  exclude  all  of  his  testimony  from  the  jury,  was  properly  overruled. 
Doane  et  aL  v.  Glenn  et  at,  496. 

28.  Practice  —  when  formal  objections  to  deposition  must  be 
made.  Formal  objections  to  a  deposition  must  be  made  before  trial,  and 
the  objection  that  the  official  character  of  a  notary  public,  by  whom  the 
deposition  was  taken,  is  not  authenticated,  is  of  this  nature.  Id. 

29.  Deposition  —  witness  must  be  sworn  in  the  cause.  A  deposition 
taken  in  an  attachment  suit,  upon  notice  that  a  deposition  would  be  read 
upon  the  trial  of  the  cause,  and  the  witness  being  sworn  to  testify  in  that 
cause,  is  not  admissible  upon  the  trial  of  an  issue  between  interpleading 
claimants  of  the  property  attached  and  the  plaintiffs  in  the  attachment.  Id. 

80.  Presumption  of  ownership  arming  from  possession  of  personal 
property.  Upon  issue  joined  between  interpleading  olaimants  and  plain- 
tiffs in  attachment,  where  there  is  evidence  to  show  that  the  olaimants 
were  in  possession  of  the  property  at  the  time  the  writ  was  levied,  the  jury 
was  properly  instructed  that,  if  the  property  was  found  in  possession  of  the 
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claimant  §  at  the  time  of  the  levy,  from  such  possession  the  law  raises  a  pre- 
sumption that  the  claimants  were  then  the  owners  of  such  property.  Id. 

31.  Of  ownership  of  property  attached  —  sheriff's  return.  Where 
the  sheriff  returns  to  a  writ  of  attachment  that  the  defendants  are  not 
found  in  his  county,  and  does  not  state  in  whose  possession  he  found  the 
property  attached,  suoh  return  does  not  make  out  a  prima  facie  case  of 
ownership  of  the  property  in  the  attachment  defendants.  Id. 

32.  Of  confession— whether  sufficient  to  establish  guilt.  Upon 
indiotment  for  administering  drugs  to  a  woman  pregnant  with  child,  with 
intent  to  produce  miscarriage,  confessions  of  the  prisoner  to  the  effeot  that 
he  gave  oertain  drugs  to  the  woman  named  in  the  indictment,  and  that  the 
effect  of  suoh  drugs  was  to  make  the  woman  sick,  may  be  sufficient  to  estab- 
lish guilt,  there  being  other  evidence  to  prove  the  fact  of  pregnancy,  and 
it  appearing  that  about  the  time  of  the  alleged  offense  the  prisoner  inquired 
of  a  physician,  and  of  other  persons,  to  ascertain  what  kind  of  drugs  would 
produce  miscarriage.    Dougherty  v.  The  People,  515. 

83.  Of  agent's  authority  to  bind  his  principal.  In  an  action  against 
a  mining  company  for  money  borrowed  by  its  agent  without  authority, 
where  evidence  is  offered  of  admissions  made  by  the  president  of  the  com- 
pany, suoh  president  may  be  examined  as  to  his  authority  to  bind  the  com- 
pany in  relation  to  the  matter  in  suit.  Union  Qold  Mining  Co.  v.  JR.  M . 
Nat.  Batik,  532. 

34.  Agent  —  ratification  of  unauthorized  act  of.  Where  an  agency 
exists,  and  the  agent  exceed  his  authority,  the  silence  of  the  principal  may 
give  rise  to  a  presumption  of  an  intentional  ratification  of  the  unauthorized 
act.  The  circumstances  must  have  been  fully  understood  by  the  principal 
before  any  inference  can  be  drawn  from  his  silence,  and  they  must  have 
been  such  as  not  only  afforded  an  opportunity  to  act  or  speak,  but  such,  also, 
as  would  properly  and  naturally  call  for  some  action  or  reply  from  men 
similarly  situated. 

In  an  action  against  a  corporation  to  recover  money  borrowed  by  its  agent 
without  authority,  it  appeared  that  the  company  was  notified  of  the  indebt- 
edness on  the  16th  December,  1868.  Fifteen  days  later,  the  president  under- 
took to  present  the  claim  to  the  board  of  directors  at  a  meeting  to  be  held 
in  February  following,  and  the  corporation  disavowed  the  act  of  its  agent 
in  the  spring  following.  Held,  that  upon  these  facts,  the  jury  would  have 
been  warranted  in  finding  a  ratification  of  the  agent's  acts.  Id. 

85.  Of  ratification  of  agent's  acts.  In  an  action  against  a  mining 
company  to  recover  money  borrowed  by  its  agent  without  authority,  the 
circumstance  that  the  company  retained  the  ore  taken  from  the  mine  by 
the  use  of  the  money  is  not  material  to  the  question  of  ratification. 

Nor  is  it  competent  to  show  that  the  money  was  expended  in  the  mine 
or  that  the  expenditure  was  advantageous  to  the  company,  unless  it  is  also 
shown  that  the  company  had  knowledge  of  the  loan  and  of  the  expenditure. 
These  circumstances  are  in  no  way  connected  with  the  authority  of  the 
agent,  or  the  ratification  of  his  acts  by  the  oompany.  Id. 

86.  As  to  witness'  bias  or  prejudice.  A  witness  cannot  be  asked 
whether  he  is  indebted  to  one  of  the  parties  to  the  suit  for  the  purpose  of 
showing  the  disposition  of  his  mind  toward  such  party.  The  question 
does  not  tend  to  elucidate  the  point. 

As  to  corrupt  agreement  between  witness  and  party.  Where  it  is 
alleged  that  a  witness  refused  to  testify  until  the  party  who  called  him  had 
made  an  arrangement  concerning  certain  indebtedness,  the  character  and 
terms  of  the  arrangement  must  be  made  known  in  order  that  the  court  may 
determine  whether  it  would  go  to  his  credibility.  Id.  > 

37.  Contract,  express— abandoned  without  cause.  Where  a  special 
contract  was  entered  into,  by  which  the  plaintiff  agreed  to  serve  the  defend- 
ant for  the  term  of  one  year,  if  the  plaintiff  voluntarily  and  without  the 
fault  of  the  defendant  quit  the  service  of  the  defendant,  she  cannot  recover. 

The  bpecial  contract  being  shown,  it  ought  to  appear  that  there  was 
sufficient  cause  for  abandoning  it.     Cody  v.  Raynaud,  VTl. 

88.  Release  of  defendant  by  accepting  third  party.  In  an  action 
for  the  price  and  value  of  goods,  the  defendant  alleged  that  he  purohased 
the  goods  as  agent  for  B.,  and  it  appeared  that  some  time  after  the  purchase 
was  made  plaintiffs  rendered  an  account  to  B. ,  in  whioh  he  was  charged  with 
the  balance  of  defendant's  bill,  for  which  action  was  brought.  There  being 
no  evidence  to  show  that  plaintiffs  agreed  to  aooept  B.  as  their  debtor,  or 
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that  B.  agreed  to  par  the  debt,  the  defendant  was  not  thereby  discharged. 
Tiger  v.  Lincoln  et  at,  395. 

39.  Acts  and  declarations  of  plaintiff  not  admissible  in  his  favor. 
An  instruction  to  the  jury  that  a  demand  may  be  inferred  from  the  actions, 
oonduot  and  conversation  of  the  parties  is  erroneous.    Roach  v.  Binder,  322. 

40.  Declarations  of  agent.  In  an  action  against  a  mining  company  to 
recover  for  services  rendered,  a  declaration  by  an  agent  of  the  company 
that  the  plaintiff  should  lose  nothing  by  the  company,  and  a  declaration  by 
a  director  of  the  company  to  the  same  effect,  are  to  be  regarded  as  admis- 
sions of  the  company.    Consolidated  Gregory  Company  v.  Raber,  512. 

41.  Not  pertinent  to  the  issue.  If  evidence  not  pertinent  to  the  issue 
is  given  to  the  jury,  the  court  may  upon  motion  withdraw  it.  Christian  v. 
Tucker,  49. 

42.  A  fact  in  issue  shall  not  be  regarded  as  admitted  by  previous 
pleading.  Where  any  particular  fact  is  affirmed  on  the  one  side  and 
denied  on  the  other,  no  previous  admission  in  the  pleadings  oan  be  taken 
as  evidenoe  of  the  existence  or  non-existence  of  that  fact.  Paid  v.  Lut- 
trelySVT. 

43.  Agent's  authority— may  be  attacked  by  creditor  of  the  prin- 
cipal. A  creditor  of  the  principal  may  attack  a  sale  made  by  an  agent, 
upon  the  ground  that  the  agent  was  without  authority  to  make  it,  but  a 
mere  stranger  cannot  be  allowed  to  interfere  between  principal  and  agent. 

The  creditor  must  prove  a  debt  and  legal  process  against  the  principal 
in  the  same  manner  as  one  who  seeks  to  avoid  a  sale  under  the  statute  of 
frauds  and  for  the  same  reason.    Berry  v.  Hart  et  ol.,  246. 

44.  Refusal  of  city  officer  to  issue  license.  In  an  action  to  recover 
a  penalty  for  selling  intoxicating  liquor  without  license  the  defendant  can- 
not show  that  the  city  clerk  improperly  refused  to  issue  a  license  to  him. 
Deitz  v.  City  of  Central,  324. 

46.  Replevin  in  detinbt  —  demand  and  refusal.  In  replevin  against 
one  who  has  acquired  the  property  replevied  in  good  faith,  it  is  necessary  to 
prove  a  demand  before  suit  brought  or  something  equivalent  to  it.  Roach 
v.  Binder,  322. 

46.  Trover— demand  and  refusal.  In  the  action  of  trover,  proof  of 
demand  and  refusal  is  made  for  the  purpose  of  showing  a  conversion  of  the 
property  by  defendant,  and  when  the  plaintiff  is  able  to  show  such  fact  by 
other  evidenoe,  he  need  not  resort  to  such  proof.    Turner  v.  Hahn,  28. 

FORCIBLE  ENTRY  AND  DETAINER: 

1.  In  an  action  for  forcible  entry  on  lands  the  plaintiff  must  show  that  he 
was  in  actual  possession  of  the  lands  at  the  time  of  the  alleged  entry.  Wier 
v.  Bradford,  14. 

2.  Unlawful  detainer— demand  for  possession.  In  an  action  of 
unlawful  detainer  under  section  5,  chapter  35,  Revised  Statutes,  333,  the 
plaintiff  must  aver  and  prove  a  demand  in  writing  for  possession  of  the 
premises  which  he  seeks  to  recover.    Doss  v.  Craig,  177. 

3.  Unlawful  detainer  before  justice  of  the  peace  —  question  of 
title.  In  an  action  of  unlawful  detainer  against  a  tenant  holding  over, 
brought  before  a  justice  of  the  peace,  the  effect  of  raising  the  question  of 
title  is  to  remove  the  cause  to  another  court,  and  not  to  defeat  it  altogether. 
Kopfer  v.  Keller,  410. 

4.  Pleading  and  proof— in  unlawful  detainer.  The  rule  which 
requires  that  the  proof  shall  support  the  allegation  is  as  applicable  to  the 
action  of  unlawful  detainer  as  to  any  other. 

Evidence— to  disprove  plaintiff' b  case.  In  an  action  of  unlawful 
detainer  against  a  tenant  holding  over,  for  the  purpose  of  disproving  the 
tenancy,  the  defendant  may  show  that  he  entered  as  a  purchaser  and  not  as 
a  tenant,  and  this  whether  the  agreement  to  purchase  was  good  or  bad.  Id. 

FORMER  RECOVERY : 
See  EVIDENCE,  13. 

HOMICIDE: 

See  CRIMINAL  LAW,  1,  2,  3,  4. 
See  INDICTMENT,  6,  9. 
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INDICTMENT: 

1.  Subplusagb.  An  indictment  for  assault,  with  intent  to  murder,ln 
which  the  word  "feloniously"  is  unnecessarily  used,  is  good.  OUe  v.  The 
People,  60. 

2.  MlSDEMEANOB—  CONVICTION  MAY  BE  HAD  UPON  AN  INDICTMENT  FOB 

felony.  A  conviction  for  misdemeanor  may  be  had  upon  an  indictment 
for  feionj  in  case  where  the  misdemeanor  is  included  in  the  higher  offense. 
Foster  v.  The  People,  203. 

3.  Indictment  fob  mayhem  need  not  negative  ctrcumstanceb  men- 
tioned in  proviso  to  section  43.  An  indictment  for  mayhem,  in  which 
the  fact  and  the  intent  are  charged,  is  good  for  the  principal  crime,  men- 
tioned in  section  43,  and  also  for  the  misdemeanor  mentioned  in  the  last 
clause  of  that  section.  Id. 

4.  Indictment  fob  secreting  ob  embezzling  lettebs — descbiption 
of  letters.  In  an  indictment  against  a  mail  carrier,  for  secreting  or 
embezzling  letters  deposited  in  the  mail,  and  intrusted  to  him  to  be  carried, 
it  is  not  necessary  to  describe  the  letters  by  stating  to  whom  they  were 
addressed,  and  by  whom  they  were  written.    Farnum  v.  Z7.  S.,  900. 

6.  Indictment  under  suction  12,  act  of  1864 —what  it  most  contain. 
In  order  to  convict  under  the  last  clause  of  that  section,  it  must  be  alleged 
in  the  indictment  that  the  letter,  packet,  bag  or  mail  of  letters  contained 
an  article  of  value.  Id. 

6.  Indictment  fob  deliberate  and  premeditated  homicide.  An 
indictment  for  murder  in  the  common-law  form  is  sufficient  to  support  a 
oonviotion  for  deliberate  or  premeditated  killing  under  the  act  of  1870.  (8 
Bess.  70.)  The  words  "  malice  aforethought "  in  the  indictment  are  co-ex- 
tensive in  meaning  with  the  words  "  deliberate  and  premeditated,"  and  a 
charge  that  a  homloide  was  committed  with  malice  aforethought,  compre- 
hends a  case  of  deliberate  and  premeditated  killing.    HiU  v.  The  People,  436. 

7.  Indictment  fob  cbimtnal  abobtion— descbiption  of  drug.  In 
such  case  it  is  not  necessary  to  set  out  in  the  indiotment  the  kind  of  drug  or 
liquid  administered.    Dougherty  v.  'The  People,  614. 

8.  Caption  mat  be  amended.    Farnum  v.  17.  S.,  809. 

9.  Jurisdiction — averment  as  to,  in  indictment  fob  murder  under 
act  of  congress.  An  indictment  based  upon  section  3  of  the  act  of  Con- 
gress of  1790,  in  which  it  is  alleged  that  tjie  murder  was  committed  "  at  the 
said  county  of  Gilpin"  without  further  description  of  the  place,  and  with- 
out any  averment  as  to  the  jurisdiction  of  the  United  States,  is  not  suffi- 
cient.   Franklin  v.  U.  S.,  86. 

INSTRUCTIONS  TO  THE  JURY : 

1.  Instructions  should  be  written.  Instructions  to  the  jury  should 
be  written,  and  the  court  should  not  orally  qualify  or  modify  them.  Dor- 
sett  v.  Crew,  18;  GHIe  v.  The  People,  60. 

2.  Instructions— not  applicable  to  the  evidence.  Instructions, 
which  cannot  be  applied  to  the  evidence,  should  not  be  given  to  the  jury. 
Christian  v.  Tucker,  49;  Alien  v.  Eld  ridge,  288. 

3.  Instructions— as  to  facts.  Instructions  to  the  jury  should  be  con- 
fined to  the  law  of  the  case,  leaving  the  facts  to  be  determined  by  the  jury. 
Sopris  v.  Truax,  89;  Kinney  v.  WUUams,  191. 

4.  Instruction  erroneous  as  to  the  higheb  offense,  but  not  as  to 
the  lesser.  Upon  indictment  for  mayhem  the  jury  were  instructed  that, 
if  the  injury  was  inflicted  during  a  fight  between  the  prisoner  and  the  pros- 
ecuting witness  by  consent,  and  the  prisoner  was  the  assailant,  or  the  pros- 
ecuting witness  had  declined  further  combat  at  the  time  the  fact  occurred, 
the  prisoner  was  guilty.  This  charge,  if  applied  to  the  higher  offense,  is  erro- 
neous, but,  if  applied  to  the  inferior  offense,  it  is  too  favorable  to  the  pris- 
oner.   Foster  v.  The  People*  293. 

6.  Evidence  —  acts  and  declarations  of  plaintiff  not  admissible 
in  his  favob.  An  instruction  to  the  jury  that  a  demand  may  be  inferred 
from  the  actions,  conduct  and  conversation  of  the  parties  is  erroneous. 
Roach  v.  Binder,  322. 

6.  Instruction  as  to  presumption  of  intent.  It  is  the  duty  of  the 
court  to  draw  the  attention  of  the  jury  to  the  points  in  the  case  and  to  pre* 
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sumptions  of  fact,  which  the  law  authorizes  them  to  deduce  from  the  evi- 
dence.   H<a  v.  The  People,  436. 

And  in  the  present  case,  it  was  the  duty  of  the  court  to  lay  before  the  jury 
the  presumption  of  fact  respecting  the  intention  of  the  accused,  and  it  was 
the  duty  of  the  jury  to  yield  to  its  force  and  conclusiveness.  Id. 

The  jury  should,  however,  be  told  that  the  presumption  is  to  be  drawn 
by  them,  and  does  not  arise  by  implication  of  law.  Id. 

An  instruction,  by  which  the  jury  were  probably  led  to  believe  that  they 
were  relieved  from  considering  the  intention  of  the  accused  as  a  fact  aris- 
ing in  the  case,  is  erroneous.  Id. 

This  rule  is  not  applicable  to  the  ordinary  inference  of  malice,  which  arises 
upon  proof  of  killing,  but  to  oases  of  deliberate  and  premeditated  homi- 
cide, under  the  act  of  1870.  Id. 

7.  Practice— changing  form  of  instruction.  The  refusal  to  give  a 
proper  instruction  cannot  be  assigned  for  error,  when  the  court  gives  other 
Instructions  embracing  the  correct  principle  embraced  in  the  instruction 
asked.    Dougherty  v.  The  People,  515. 

IRRIGATION  OF  LANDS: 

1.  Easement— right  to  convey  water  over  land  for  irrigation. 
In  this  territory  lands  are  held  in  subordination  to  the  dominant  right  of 
others,  who  must  necessarily  pass  over  them  to  obtain  a  supply  of  water  to 
irrigate  their  own  lands.    Yunker  v.  Nichols,  661. 

2.  May  exist  without  grant  or  prescription.  A  right  to  convey 
water  over  the  land  of  another  for  the  purpose  of  irrigating  one's  land  may 
be  acquired  under  the  statute  (Rev.  Stat.  868),  and  such  right  needs  not  a 
grant  from  the  owner  of  the  servient  estate  to  support  it.  Id. 

JUDGMENT: 

1.  Judgment— defective  in  form.  There  maybe  error  In  the  form 
or  substance  of  a  judgment,  as  well  as  in  the  proceedings  preliminary  to  it. 
Hoehne  v.  TrugUlo,  181. 

2.  Judgment— when  defendant  may  be  imprisoned.  Where  the 
charter  provides  that  if  the  defendant  has  no  property  whereof  the  judg- 
ment can  be  collected,  the  defendant  may  be  committed  to  jail,  it  is  error 
to  enter  judgment  that  the  defendant  stand  committed  until  the  fine  and 
costs  are  paid.  In  such  case  execution  Bhould  be  awarded,  and  if  no  prop- 
erty can  be  found  the  defendant  may  be  committed  to  jail.  Deite  v.  City 
of  Central,  824. 

8.  Judgment  upon  demurrer  —  sufficiency.  Where  two  demurrers 
to  the  declaration  were  on  file,  and  the  judgment  of  the  oourt  refers  to  the 
said  demurrer,  without  specifying  which  of  them,  it  will  be  presumed  that 
the  oourt  passed  upon  both  of  them. 

A  judgment  upon  demurrer  that  the  same  be  overruled,  although  in- 
formal, will  be  sustained.    Watson  v.  Hahn,  885  and  888. 

4.  Judgment  in  action  of  debt— form.  In  an  aotion  of  debt,  a  judg- 
ment in  the  form  used  in  actions  of  assumpsit  is  erroneous.  Anderson  et 
at.  v.  Sloan,  485. 

5.  Judgment  on  issue  found  for  interpleading  claimants.  It  is 
irregular  to  enter  judgment  in  favor  of  interpleading  claimants  for  the 
possession  of  the  property  attached,  but  where  all  the  property  attached  is 
embraced  in  the  claimant's  pleading,  the  irregularity  is  not  sufficient  to 
reverse  judgment.    Doane  et  aL  v.  Glenn  et  dL,  496. 

6.  Evidence— by  parol  of  contents  of  record.  Parol  evidence  la 
not  admissible  to  prove  the  amount  of  a  judgment  or  the  cause  of  aotion 
upon  whioh  it  was  recovered.  The  record  or  a  transcript  therefrom  must 
be  produced.     Watson  v.  Hahn,  885 . 

7.  Judgment  nil  digit.  If  defendants,  after  appeacanoe,  fail  to  plead 
or  demur,  judgment  nU  durit  should  be  rendered  against  them  before  other 
proceedings  are  had  in  the  case.    Wilcox  etalY.  Field  et  at,  8. 

8.  Judgment  exceeding  ad  damnum.  Judgment  should  not  be 
rendered  for  a  greater  amount  than  is  claimed  in  the  declaration.  Id. 

9.  Judgment  upon  plea  in  abatement.  Under  the  aot  of  1861  (1  Sess. 
204)  as  amended  by  the  act  of  1864  (8  Sess.  43),  if  issue  of  fact  joined  upon 
such  plea  be  found  for  the  plaintiff,  the  judgment  is  quod  recuperet. 
WorraU  v.  Hare,  92. 
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10.  Practice — judgment  htl  digit  cannot  be  taken  oh  hcturh  day. 
Judgment  nil  dictt  cannot  be  entered  on  the  return  day  of  the  summon, 
•▼en  if  the  defendant  appear  on  that  day  and  move  to  continue  the  ona 
Hoehne  v.  Rupear,  406. 

JUDICIAL  SALES: 

1.  Sals  or  attached  property — dtict  or,  upon  oontemporaheoto 
uens.  Where  several  attachment  suits  were  commenced  to  different  terms 
of  court,  and  all  the  write  were  levied  upon  the  same  property,  and  in 
the  suits  were  pending  at  the  same  time,  and  the  property  was  sold  under 
judgments  obtained  in  the  suits  first  commenced :  Held*  that  all  the 
creditors  were  entitled  to  share  in  the  proceeds  of  the  sale,  and  the  liens  of 
the  several  attachments  upon  the  attached  property  were  divested  by  the 
sale.    Moloney  v.  Grfoiet,  112. 

2.  Sale  or  property  upon  redemption  by  judgment  creditor  dob 
not  inure  to  the  BENEFIT  or  other  CREDITORS.  An  attaching  creditor, 
having  obtained  judgment  redeemed  from  a  sale  made  under  a  judgment 
obtained  in  another  attachment  suit,  and  caused  the  premises  to  be  re-sold 
pursuant  to  sections  14  and  15,  chapter  48,  Revised  Statutes :  Held,  thst 
other  creditors,  who  had  commenced  suit  by  attachment  to  the  same  term 
with  the  redeeming  oreditor,  were  not  entitled  to  share  in  the  proceeds  of 
such  re-sale.  Id. 

8.  Attachments  —  distributing  proceeds  or  attached  properly 
among  creditors.  The  twenty-sixth  section  of  the  attachment  act  provides 
for  pro  rata  distribution  of  the  proceeds  of  attached  property  among 
oredltors  who  have  sued  out  writs  returnable,  and  returned  to  the  same 
term  of  court.  Id. 

JURISDICTION: 

1.  Service  or  process.  It  is  error  to  enter  judgment  against  parties 
who  have  not  been  served  with  process.  Dorwett  v.  Crew,  18;  Langley  el  ol 
v.  OriU  et  at,  71. 

2.  Averment  as  to,  in  indictment  for  murder  under  act  or  ook- 
oresb.  An  indictment  based  upon  section  8  of  the  act  of  Congress  of 
1790,  in  which  it  is  alleged  that  the  murder  was  committed  "  at  the  said 
oounty  of  Gilpin  "  without  further  description  of  the  place,  and  without 
any  averment  as  to  the  jurisdiction  of  the  United  States,  is  not  sufficient. 
FrankUn  v.  U.  &,  86. 

8.  Jurisdiction  or  ddjtrict  and  probate  courts.  In  civil  eases, 
where  the  debt  or  sum  claimed  does  not  exceed  $2,000,  district  and  probate 
courts  are  of  concurrent Jurisdiction.  Cast  v.  Doris,  43;  Loveland  v.  Sears, 
194;  Cody  v.  Reynaud,  272. 

A  Jurisdiction  or  probate  courts  in  equity.  Probate  courts  were 
deprived  of  equity  jurisdiction  by  the  act  of  February  8, 1866  (4  Sess.  97), 
and  a  decree  rendered  after  that  date,  in  a  cause  which  was  pending  at  the 
time  the  repealing  act  was  passed,  was  reversed.  Remington  et  al  v. 
Smita,  68. 

6.  Jurisdiction  or  probate  court  to  try  appeals.  One  who  appeals 
from  the  judgment  of  a  justice  of  the  peace  tp  a  probate  court,  and  goes  to 
trial  in  the  latter  court  without  objection,  cannot  question  its  appellate 
jurisdiction.    Kuriee  v.  McCord,  184. 

8.  Certiorari  will  not  lie  from  a  district  to  a  probate  court.  Loveland 
v.  Sears,  194. 

7.  Jurisdiction  or  probate  court —plaintitt  may  remit  excess 
over  $2,000,  and  sue  in  that  court.  If  the  plaintiff's  demand  exceed 
$2,000,  he  may  remit  the  excess  and  sue  for  that  sum  in  the  probate  oourt 
Litchfield  v.  DatUels,  288. 

8.  Jurisdiction  or  probate  court  in  foreign  county.  Section  2, 
chapter  70,  Revised  Statutes,  500,  applies  to  actions  brought  in  probate 
courts.    Cody  v.  Reynaud,  272;  Phelps  v.  Spruonce,  414. 

0.  Jurisdiction  or  justice  or  the  peace  under  ordinances  or  crrr. 
Notwithstanding  the  attempt  of  the  legislative  assembly  to  confer  a  wrong 
name  upon  him,  the  justice  of  the  peace  has  jurisdiction  of  oases  arising 
under  the  ordinances  of  the  city.    Delta  v.  City  of  Central,  328. 

10.  Jurisdiction— mandamus  to  district  judge.  This  court  hss 
jurisdiction  of  an  application  to  compel  a  judge  of  a  district  oourt  to 
recognise  a  district  attorney.    The  People  v.  Jaaifett,  862. 
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11.  Trespass —justification  under  process  of  inferior  court. 
Whoever  justifies  or  asserts  any  right  under  the  sentence  or  judgment  of  a 
oourt  of  inferior  jurisdiction  ought  to  be  required  to  show  the  substantial 
regularity  of  its  proceedings  at  every  step.    Nachtrieb  v.  Stoner,  424. 

12.  Jurisdiction— upon  a  special  cask  or  statement  of  facts.  In 
such  case  the  court  acquires  jurisdiction  of  the  parties  and  of  the  subject- 
matter,  by  f oroe  of  the  agreement,  and  if  nothing  is  expressed  as  to  the 
judgment  or  decree  to  be  rendered  upon  the  facts  stated,  the  court  is  not 
empowered  to  do  any  thing  whatever  in  the  premises.  Central  City  WaUr 
Co.  v.  Kimber  et  al,  475. 

18.  Jurisdiction  of  supreme  court  in  criminal  cases.  This  oourt 
can  entertain  jurisdiction  of  oauses  onlv  in  the  methods  prescribed  by  law, 
and  cannot  give  judgment  in  a  criminal  cause  certified  into  this  oourt  from 
a  district  oourt,  without  writ  of  error.    The  People  v.  Myers,  606. 

14.  Pleading  in  action  where  defendant  resides  in  foreign 
county.  It  is  not  necessary  to  aver  in  the  declaration  the  facts  which  will 
give  the  oourt  jurisdiction  over  a  defendant  who  resides  in  another  county. 
Cody  v.  Raynaud,  272. 

16.  Jurisdiction— want  of— must  re  pleaded  in  abatement.  If 
the  court  has  not  jurisdiction  of  the  person,  the  defendant  must  plead  that 
fact  in  abatement,  and  she  oanuot  raise  the  question  by  motion.  Id. 

JUROR: 

Alienage  of.  A  verdict  will  not  be  set  aside  on  account  of  the  alien- 
age of  one  of  the  jurors  to  whom  no  objection  was  made  at  the  trial. 
Turner  v.  Hahn,  24. 

JUSTICE  OF  THE  PEACE: 

L  On  appeal  from  judgment  of,  bond  may  be  amended.  Gardner  v. 
Dunn,  1 ;  School  District  v.  Erskin,  867. 

2.  Legislative  power— to  change  the  official  title  of  a  justice 
of  the  peace.  The  legislative  assembly  has  no  power  to  oonfer  upon  a 
justice  of  the  peace  a  denomination  not  warranted  by  the  organic  act,  and, 
in  so  far  as  the  charter  of  the  City  of  Central  confers  upon  the  justice  of 
the  peace  exercising  jurisdiction  under  the  ordinances  thereof,  the  name 
of  police  magistrate,  it  is  void.    Deitz  v.  City  of  Central,  828. 

8.  Jurisdiction  of  justice  of  the  peace  under  ordinances  of  city. 
But,  notwithstanding  the  attempt  of  the  legislative  assembly  to  oonfer  a 
wrong  name  upon  him,  the  justice  of  the  peace  has  jurisdiction  of  oases 
arising  under  the  ordinances  of  the  oity.  la. 

4.  Trespass  —  justification  under  process  of  inferior  court. 
Whoever  justifies  or  asserts  any  right  under  the  sentence  or  judgment  of  a 
oourt  of  inferior  jurisdiction  ought  to  be  required  to  show  the  substantial 
regularity  of  its  proceedings  at  every  step.    Nachtrieb  v.  Stoner,  424. 

6.  Interest  of  magistrate  in  result  of  suit— what  will  dis- 
qualify. Where  a  citizen  of  a  municipality  is  elected  a  justice  of  the  peace, 
according  to  the  charter,  that  he  is,  in  virtue  of  his  citizenship,  entitled  to 
share  in  the  penalties  adjudged  against  the  accused,  is  no  objection  to  his 
competency.  In  such  case  the  provisions  of  the  charter  amount  to  an 
express  declaration  that  interest  shall  not  disqualify.  Deitz  v.  City  of 
Central,  823. 

6.  Practice— trial  of  appeals  from  justice  of  the  peace.  Upon 
appeal  to  the  district  oourt  from  the  judgment  of  a  justice  of  the  peace,  the 
trial  should  be  de  novo,  and  the  district  court  has  no  power  to  review  the 
proceedings  of  the  justice  of  the  peace.    Lee  v.  Ralston,  6. 

7.  Waiver  of  objections— on  appeal  from  justice  or  the  peace. 
Section  46,  chapter  60  of  the  Revised  Statutes,  407,  relating  to  proceedings 
in  district  court  on  appeal  from  justice  of  the  peace,  is  applicable  to  oases 
arising  under  the  ordinances  of  the  City  of  Central. 

Objection  that  summons  was  returnable  on  the  day  it  was  issued,  cannot 
be  made  in  the  district  court. 

Nor  that  the  justice  of  the  peace  assumed  a  title  not  warranted  by  law. 

Nor  that  the  plaintiff's  demand  was  not  indorsed  on  the  summons. 
Deitz  v.  City  of  Central,  828. 
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KANSAS  TERRITORY: 

Law  op,  not  in  force  herb.    A  lien  upon  the  premises  benefited  can- 
not be  asserted  under  the  mechanics'  lien  law  of  the  late  territory  of  ITnnana 
Tovmsend  et  aL  v.  Wild  et  aL,  10. 

LICENSE: 

1.  License  issued  by  city  no  defense  to  prosecution  under  general 
law.  In  an  indiotment,  under  the  act  of  1861,  concerning  licenses,  for  sell- 
ing spirituous  liquors  without  license  within  the  limits  of  the  citr  of  Black 
Hawk,  a  license  issued  under  the  charter  and  ordinances  of  that  city  cannot 
be  shown  in  defense.    Paton  v.  The  People,  77. 

2.  Refusal  of  city  cijbrk  to  ibsue  license.  In  an  action  to  recover  a 
penalty  for  selling  intoxicating  liquor  without  license,  the  defendant  can- 
not show  that  the  city  clerk  improperly  refused  to  issue  a  license  to  him. 
Detie  v.  City  of  Central,  824. 

8.  Statute  inoperative.  The  thirteenth  section  of  the  act  of  1861  d 
SesB.  71),  concerning  licenses,  was  never  effectual  for  any  purpose.  Paton  v. 
The  People,  77. 

4.  Military  reservation— laws  of  territory  operate  within. 
An  indiotment  and  conviction,  under  chapter  68,  Revised  Statutes,  for  sell- 
ing spirituous  liquor  without  lioense,  at  and  within  the  military  reservation, 
of  Fort  Lyon,  is  good.    Reynolds  v.  The  People,  179. 

MANDAMUS: 

See  JURISDICTION,  10. 

MARRIED  WOMAN: 

1.  May  recover  her  earnings.  By  chapter  60,  Revised  Statutes,  454,  a 
husband  is  deprived  of  all  interest  in  the  labor  of  his  wife,  rendered  to  third 
persons,  and  a  married  woman  may  maintain  an  action  in  her  own  name  to 
recover  her  earnings.    Alien  v.  Eldridge,  287. 

2.  May  defend  actions.  A  married  woman  is  under  no  disability  in 
respect  to  the  time  or  manner  of  making  her  defense  to  an  action  brought 
against  her.    Mills  etux.r.  Angela.  834. 

8.  Power  to  contract.  By  the  act  of  1861,  to  protect  the  rights  of  mar- 
ried women  (1  Sess.  152),  a  wife  may  make  contracts  respecting  her  separate 
business  and  estate ;  beyond  these  limits  her  contracts  are  governed  by  the 
common  law  and  are  therefore  void.  She  cannot  warrant  her  husband's 
title  to  realty,  or  covenant  for  his  act  or  default  in  any  respect  whatever. 
Holladay  v.  L>ailey}  460. 

4.  Power  of  attorney  to  convey  husband's  lands  executed  by 
wife.  Therefore,  where  husband  and  wife  joined  in  a  power  of  attorney, 
the  attorney  could  do  no  act  under  the  power  which  should  in  any  way 
charge  the  wife's  estate  or  bind  her  or  those  in  privity  with  her.  Id. 

MECHANIC'S  LIEN: 

1.  Prior  to  November  4, 1861.  A  party  who  furnished  materials  toward 
the  erection  of  a  building  prior  to  November  4, 1881,  cannot  have  a  lien  for 
the  value  thereof  upon  the  premises  benefited.    Toumsendet  aL  v.  WUd  et 

Oi.,  10. 

2.  Effect  of  repeal  of  mechanic's  lien  law.  Liens  existing  under 
the  act  of  1884  fell  when  that  act  was  repealed,  unless  within  the  saving 
clause  of  the  28th  section  of  the  act  of  1887.  Woodbury  et  al.  v.  Grime*  et 
al.,  100. 

8.  Practice  in  cases  of  mechanic's  lien.  In  oases  arising  under  the 
act  relating  to  mechanic's  liens  (Rev.  Stat.,  oh.  54, 427)  the  chanoery  practice 
is  to  be  observed.    Clear  Creek  Mining  Co.  v.  Root,  374. 

4.  Interest  on  demand  secured  by  lien.  A  debtor  may  agree  to  pay 
interest  on  a  demand  secured  by  mechanic's  lien  as  well  as  upon  any  other, 
and  whatever  its  effect  among  creditors,  the  debtor  cannot  object  to  pay  the 
interest.  Id. 

5.  Answers  insufficient.  The  answers  in  this  case  are  insufficient  to 
support  the  decree  in  not  showing,  1st.  The  time  when  the  contraots  were 
made ;  2d.  The  kind  of  labor  performed ;  3d.  The  quantity  of  materials 
furnished ;  and  they  contain  no  prayer  for  relief.  Ford  Gold  Mining  Co.  v. 
Longford,  82. 
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6.  Time  to  redeem— discretionary.  Where  the  court  has  allowed 
ninety  days  before  sale  in  which  the  premises  may  be  redeemed,  the  decree 
will  not  be  disturbed  on  that  account.    Clear  Creek  Mining  Co.  v.  Root,  874. 

MISNOMER: 

L  As  to  middle  name.  The  law  knows  but  one  christian  name,  and 
the  omission  or  incorrect  insertion  of  a  middle  name  or  initial  letter  is 
immaterial.    Doane  etcU.  v.  Glenn  ei  al.,  496. 

2.  Junior  or  jr.  If  the  word  "  junior"  or  ujr."  is  omitted  from  the 
plaintiff's  name  in  thereoord  of  a  Judgment,  the  omission  is  not  material. 
Zoveland  v.  Sears,  488. 

MORTGAGE: 

1.  Not  assignable  at  law.  The  assignee  of  a  mortgage  has  no  remedy 
upon  it  at  law,  exoept  it  be  treated  as  an  absolute  conveyance,  and  the  mort- 
gagee convey  the  premises  by  deed.    Longan  v.  Carpenter,  205. 

2.  Assignable  in  equity.  But  if  a  promissory  note  secured  by  mort- 
gage is  assigned,  the  assignee  will  hold  the  mortgage  subject  to  the  equities 
existing  between  the  mortgagor  and  mortgagee  at  the  date  of  the  assign- 
ment. Id. 

8.  Assigned— rights  of  parties.  At  law  the  innooent  holder  of  a 
negotiable  note  may  recover  the  amount  thereof ;  but  if  the  note  is  secured 
by  mortgage,  and  the  holder  seeks  to  foreclose  the  mortgage,  the  mortgagor 
can  avail  himself  of  any  payments  made  to  the  mortgagee  before  the  assign- 
ment. Id. 

4.  A  promissory  note  seoured  ry  MORTGAGE  and  by  pledge  of  personal 
property  was  assigned  before  maturity  to  a  bona  fide  purchaser.  Previous  to 
the  assignment  a  portion  of  the  pledged  property  was  sold  by  the  payee,  but 
no  credit  was  indorsed  on  the  note.  In  a  suit  by  the  assignee  to  foreclose 
the  mortgage,  held,  that  the  mortgagor  was  entitled  to  be  credited  with  the 
amount  realized  by  the  payee  from  the  sales  of  the  pledged  property.  Id. 

5.  Description  of  indebtedness.  A  mortgage  given  to  secure  all  past 
indebtedness  due  and  owing  from  the  mortgagor  to  the  mortgagee  contains 
a  sufficient  description  of  the  indebtedness.    Machette  v.Wardesu,  225. 

6.  Chattel  mortgage  must  be  executed  according  to  statute.  A 
chattel  mortgage,  which  does  not  provide  that  the  property  shall  remain  in 
the  possession  of  the  mortgagor,  and  which  is  not  executed  according  to 
the  statute  (Rev.  Stat.,  chap.  14, 102),  cannot  be  reoeived  in  evidence.  Id. 

7.  Construction  of  mortgage  must  be  such  as  will  give  effect  to 
the  whole  instrument.  A  mortgage  in  terms  defeasible  upon  payment 
of  a  note  for  $100,  but  which,  by  another  clause,  appears  to  have  been 
intended  as  a  security  for  past  indebtedness,  will  be  construed  so  as  to 
bring  the  clause  relating  to  past  indebtedness  within  the  terms  of  the 
defeasance.    Machette  v.  WanUss,  225. 

NATIONAL  BANKS : 

See  CORPORATIONS,  3,  4,  5. 

See  CONTRACTS,  6. 

See  STATUTES,  CONSTRUCTION  OF,  20. 

NEW  TRIAL : 

1.  Verdict  according  to  evidence.  The  verdict  of  the  jury  in  this 
case  was  according  to  the  evidence,  and  a  new  trial  was  denied.  Turner  v. 
Hahn,  24. 

2.  Juror— alienage  of.  A  verdict  will  not  be  set  aside  on  account  of 
the  alienage  of  one  of  the  jurors,  to  whom  no  objection  was  made  at  the 
trial.  Id. 

8.  Where  evidence  is  conflicting.  Where  evidence  is  conflicting, 
and  there  is  evidence  upon  which  the  verdict  may  stand,  a  new  trial  wul 
not  be  granted,  although  another  verdict  might  well  have  been  given. 
Smith  et  al.  v.  Ciason,  29;  Mwphy  v.  Cunningham,  467;  Matthews  et  al.  v. 
Wines  et  al.,  472. 

4.  Juror— competency  of.  A  juror  having  expressed  himself  strongly 
against  the  accused  before  trial,  the  fact  was  brought  to  the  attention  of 
the  court  upon  motion  for  a  new  trial.  Held,  that  a  new  trial  should  have 
been  allowed.    Fitzgerald  v.  The  People,  56. 
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v  6.  Verdict  supported  by  evidence.  Where  the  prisoner  went  to  tbo 
house  of  deoeased  with  R.  and  after  some  words  with  deceased  the  prisoner 
knocked  him  down,  and  thereupon  R.  put  a  rope  around  deceased's  neck 
and  strangled  him  to  death,  and  the  prisoner  and  R.  carried  deceased's 
body  some  distance  from  the  house  where  the  homicide  was  committed  and 
threw  it  into  a  mining  shaft,  a  new  trial  will  not  be  granted  on  the  ground 
that  the  evidence  is  not  sufficient  to  support  a  verdict.  Smith  v.  The  Peo- 
ple, 121. 

6.  Newly-discovered  evidence.  A  new  trial  will  not  be  granted  to 
enable  the  prisoner  to  obtain  evidence  which  does  not  tend  to  excuse  or 
mitigate  the  crime.  Id. 

7.  Where  the  verdict  is  not  supported  by  evidence.  In  an  action 
of  replevin  for  two  mules,  a  wagon  and  harness,  there  was  no  evidence  as 
to  the  wagon  and  harness.  A  general  verdict  for  the  plaintiff  will  be  set 
aside,  and  a  new  trial  awarded.    Carothers  v.  Jones*  196. 

8.  Evidence  insufficient  in  replevin.  In  replevin  in  the  ceptt  and 
issue  joined  upon  plea  of  non  dettnet,  if  there  is  no  proof  of  the  taking  or 
of  demand  and  refusal,  or  of  equivalent  circumstances  to  show  detention, 
the  evidence  is  not  sufficient  to  support  a  verdict  for  the  plaintiff,  and  a  new 
trial  should  be  awarded.    PauL  v.  LuttreU,  317. 

9.  Sufficiency  of  evidence  to  support  finding.  In  determining  the 
relative  credit  to  be  given  to  the  testimony  of  conflicting  witnesses,  so  much 
consideration  is  due  to  the  manner  and  bearing  of  each  under  examination, 
and  their  apparent  intelligence  and  candor,  or  prejudice,  that  a  court  of 
review,  to  which  all  these  things  are  hidden,  ought  not  lightly  to  reject  the 
opinion  of  either  court  or  jury,  before  whom  the  witnesses  for  both  parties 
have  been  subjected  to  examination  and  dross-examination.  Tiger  v.  Lin- 
coln et  al,  994. 

10.  Where  a  witness  for  the  plaintiff  testified  that  the  defendant  pur- 
chased goods  of  the  plaintiff,  and  the  defendant  denied  that  he  had  made 
such  purchase,  and  the  court  found  the  issue  for  the  plaintiff,  such  filing 
will  not  be  set  aside  for  insufficient  testimony.  Id. 

U.  Where,  however,  the  finding  is  unsupported  as  to  a  portion  of  the  dam- 
ages assessed,  the  judgment  will  be  reversed  and  the  cause  remanded,  with 
direction  to  the  court  below  to  enter  judgment  for  the  proper  sum.  Id. 

12.  Damage  in  trespass  de  bonis.    Where  it  appears  that  the  defendant 

Erocured  an  inferior  court  to  issue  an  attachment  in  a  case  not  warranted 
y  law,  and  to  give  judgment  upon  constructive  service  for  a  fictitious 
demand,  and  sell  property  of  plaintiff  of  the  value  of  $900,  a  verdict  of  $730 
damages  is  not  excessive.    Nachtrieb  v.  Stoner,  428. 

13.  Verdict  not  supported  by  evidence.  If,  in  an  action  of  replevin, 
no  evidence  of  the  value  of  the  property,  or  of  the  value  of  its  use,  is  given, 
no  more  than  nominal  damages  can  be  allowed  for  the  detention  thereof. 
Sopris  v.  Webster,  507. 

14.  Evidence  to  support  verdict.  In  an  action  against  a  mining  com- 
pany by  an  employee,  to  recover  for  services  rendered,  a  declaration  by  an 
agent  of  the  company  that  the  plaintiff  should  lose  nothing  by  the  company, 
and  another  declaration  bv  a  director  of  the  company  to  the  same  effect, 
are  to  be  regarded  as  admissions  of  the  company,  and  are  sufficient  to  sup- 
port the  verdict.    Consolidated  Gregory  Co.  v.  Haber,  512. 

15.  Presumption  in  support  of  judgment  of  court  below.  In  an 
action  against  two  defendants  named  Smith,  the  record  did  not  disclose 
whether  the  parties  were  sued  as  copartners  or  otherwise.  At  the  trial  the 
defendants  put  In  an  account  in  whioh  they  used  the  name  of  u  Smith  Bro.," 
and  a  receipt  in  whioh  they  were  styled  "  P.  Smith  &  Co,*9  Upon  this  evi- 
dence it  will  be  presumed  that  the  defendants  were  sued  as  copartners. 
Smith  etaL  v.  Cisson,  29. 

NOTICE: 

1.  Notice  by  publication  —  what  is  sufficient.  Where  the  statute 
requires  that  notice  of  the  pendency  of  an  attachment  suit  shall  be  pub- 
lished in  a  newspaper  for  four  weeks,  it  is  not  sufficient  to  publish  such 
notice  for  twenty  days.    Crary  v.  Barber,  172. 

2.  Practice— amending  record  after  judgment — upon  whom  to 
serve  notice.  Where  an  order  allowing  a  bill  of  exceptions  to  be  filed  in 
vacation  was  omitted  from  the  record,  notice  of  an  application  to  amend 
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the  record  in  that  particular  may  be  served  upon  the  attorneys  who  ap- 
peared for  the  opposing  party  at  the  trial  of  the  oause.  Doane  etaLv.  Glenn 
etaL,  454. 

&  Judicial  notice — laws  of  Kansas  Territory.  If  the  laws  of  the 
late  territory  of  Kansas,  relating  to  the  descent  of  real  estate,  were  at  any 
time  in  foroe  in  this  territory,  they  are.  to  be  judicially  noticed,  and  need 
not  be  proved  at  the  trial.    Grandau  v.  Sterling  Gold  Mining  Co.,  106. 

OFFICERS: 

L  Interest  of  magistrate  in  result  of  suit — what  will  disqualify. 
Where  a  citizen  of  a  municipality  is  elected  a  justice  of  the  peace,  according 
to  the  charter,  that  he  is,  in  virtue  of  his  citizenship,  entitled  to  share  in 
the  penalties  adjudged  against  the  accused,  is  no  objection  to  his  compe- 
tency. In  suoh  case  the  provisions  of  the  charter  amount  to  an  express 
declaration  that  interest  shall  not  disqualify.    Deitz  v.  City  of  Central,  323. 

2.  Evidence  —  official  character  of  sheriff.  Whatever  rule  may 
be  enforced  against  an  officer  justifying  under  process,  it  seems  to  be  suf- 
ficient for  third  persons  to  show  that  he  is  an  officer  de  facto,  and  a  plaintiff 
in  attachment  who  is  sued  in  trespass  is  not  bound  to  show  that  the  sheriff 
who  levied  the  writ  was  an  officer  de  jure.  It  is  sufficient  for  him  to  show 
that  the  sheriff  was  performing  the  duties  of  the  offioe  and  generally  recog- 
nized in  it.    Berry  v.  Hart  et  a  I.,  246. 

See  DISTRICT  ATTORNEY. 

As  to  officer  de  facto,  see  EVIDENCE,  17. 

PARTIES : 

1.  Survivor— may  sue  alone  upon  joint  demand.  The  right  of  a 
survivor  to  sue  without  joining  with  the  representative  of  his  deceased 
co-obligee  is  not  limited  to  cases  of  partnership.    Smith  v.  Salomon,  176. 

2.  Practice  in  suit  agaikst  representatives  of  deck  vsed  party  to 
decree.  Error  may  be  brought  against  the  executrix  and  sole  devisee  of  a 
deceased  party  to  a  decree,  without  preliminary  proof  of  the  death  of  suoh 
party  or  of  the  appointment  of  the  person  sued.     Wise  et  oi.  v.  Brocker,  560. 

8.  Action  —causes  that  may  be  joined.  Demands  due  to  a  plaintiff 
in  his  own  right  and  as  survivor  of  another,  may  be  joined.  Smith  v. 
Salomon,  176. 

4.  Nonjoinder  of  defendants  must  be  pleaded  in  abatement.  Non- 
joinder of  defendants  is  never  a  bar,  but  only  matter  in  abatement.  Tiger 
v.  Lincoln  et  dL%  395. 

6.  Married  woman  — may  recover  her  earnings.  By  chapter  60, 
Revised  Statutes,  454,  a  husband  is  deprived  of  all  interest  in  the  labor  of 
his  wife,  rendered  to  third  persons,  and  a  married  woman  may  maintain  an 
action  in  her  own  name  to  recover  her  earnings.    Alien  v.  Eldridge,  287. 

PARTNERS : 

1.  Copartners  are  bound  by  the  act  of  one.  A  eon  tract  by  one  of 
several  copartners,  in  relation  to  the  partnership  business,  is  binding  upon 
the  firm.    Smith  et  al  v.  Cisson,  29. 

PLEADING  AT  LAW: 

1.  In  replevin  —  fraud.  The  rule  which  requires  that  fraud  be  specially 
pleaded  does  not  apply  to  the  action  of  replevin.    Soprls  v.  Truax,  89. 

2.  Must  be  in  the  English  language.  Pleadings  in  probate  oourts 
must  be  in  the  English  language.    Dunlon  v.  Montoyo,  99. 

8.  Demurrer  too  large.  Whether  a  demurrer  is  general  or  special,  If 
it  go  to  the  whole  declaration  and  there  be  one  good  count,  it  must  be  over- 
ruled.   Smith  v.  Salomon,  176. 

4.  Want  of  consideration.  In  an  action  upon  a  promissory  note, 
want  of  consideration  must  be  specially  pleaded.    Patterson  v.  Gile%  200. 

5.  In  trespass — justification  by  officer.  In  trespass  de  bonis  against 
an  officer,  if  he  justify  under  a  writ  of  attachment,  he  must  aver  return  of 
the  writ. 

Same— justification  by  plaintiff  in  attachment.  But  this  rule  is 
not  applicable  to  the  plaintiff  in  the  attachment  suit.  Berry  v.  Hart 
et  at.,  246. 
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I  Jl'IlUltAnOW    BT   PXAIBTIPF    DT    ATTACHMENT.       If    a    plaintiff  in 

ehmeatt  is  mad  In  trespass  by  a  stranger  to  the  proceeding  he  need  not 
the  ground  upon  which  the  attachment  was  issued.  Id. 

.    Dbcx^abatiom  on  bbplbvin  bond.    In  aetlons  on  penal  bonds  in 
which,  wider  the  statute,  the  plaintiff  assigns  several  breaches  of  the  oon- 
i  of  the  bond  in  a  single  oonnt  of  the  declaration,  the  several  ssrign- 
in  connection  with  the  body  of  the  oonnt  are  regarded  as  conrti- 

diatinct  oonnte  of  the  declaration.    Soprov.ftBy 


IOIM    DBCLABATIOM —  MUST    AN8WBB    AIX    ALLEGATION 

In  an  action  upon  a  penal  bond,  a  plea  which  goes  to  the  whole 
tk»n  most  be  sufficient  as  to  all  breaches  of  the  conditions  of  the 
wen  assigned  therein.  Id. 

t.  In  an  action  on  a  replevin  bond  it  was  alleged  that  the  principal  in  the 
head  failed  to  prosecute  the  replevin  suit  with  effect  and  to  retain  the 
Btuvestj  replevied  according  to  the  conditions  of  the  bond.  The  defend- 
ants ptnwW  gjBtt  (fee  property  was  in  fact  retained,  and  the  costs  of  the 
suit  paid.  The  plea  was  bad,  for  the  reason  that  it  did  not  answer 
reach  assigned  upon  failure  to  prosecute  the  replevin  suit.  Id. 

I*  ACTIO*  WMBBB  DBPBMDANT  RBSTDE8  IN  POBBIGX  COUNTT.    It » 

eeeaaury  to  aver  in  the  declaration  the  facts  whioh  will  give  the  court 
tarad-ci>on  over  a  defendant  who  resides  in  another  county.    Cody  v. 

HtnOK-WAITf  OF  —  MUST    BB    FLSADBD    IV  ABATZXEffT.    If 

has  not  jurisdiction  of  the  person,  the  defendant  must  plead  that 
it*  and  she  cannot  raise  the  question  by  motion.  Id. 

good  as  to  axi»    If  two  or  more  in  pleading  join  in  t 
is  sufficient  for  one  bat  not  for  others,  the  plea  is  bad  si 


ferried  the  writ  of  attachment  joined  with  the  attaching 

a  of  justification  insufficient  as  to  the  latter,  and  the 

available  to  either  of  them.    Dettscfc  v.  Wigging  tt  oL,  2W. 

puami" nsrB  thbbbon.    A  plea  defective  in  substsnoe 
A  by  joining  issue  theroon  unless  the  defects  are  supplied  in  the 

or  JLsnncATTOK  Mrar  bb  special.    In  trespass  de  bonis  the 
goods  were  taken  under  attachment  against  a  third  person 
general  issue.  Id. 

l>  I*  WMTurrat  —  detention  or  pbopbbxt  mat  bb  put  in  iwci. 
The  .fc-eeutsoa  of  the  goods  is  a  material  fact,  necessary  in  either  form 
«*  sks>  <*  so  uuuBwsiii  the  plaintiff's  case,  and  may  always  be  pat  in 
uwwww  either  by  the  psea  of  mm  dettaet,  or,  perhaps  by  the  plea  of  non  cevit, 
w*r**  ta*  psslniiff  dselares  in   the   eepit   or  by  special  plea.    Potii  v. 

S*.    A  r  ACT  IN  BBSTB  SMALL  NOT  BB  BBGABDBD  AS  ADMITTED  BT  PREVIOUS 

^**'-^  Where  any  particular  fact  is  affirmed  on  the  one  side  snd 
**"  ***  *■  the  other,  no  previous  admission  in  the  pleadings  can  be  taken 
ao^o«vrf  the  existence  or  non-existence  of  that  fact.  Id. 

.  *~    **  »e«-bvtn  —  non  DBTTNBT  ib  good.    Therefore  if,  to  a  declaration 
«*:**  ^.^  the  defendant  plead  won  dVttaet,  this  shall  not  be  regarded* 
*si  of  she  taking  alleged  in  the  declaration  in  such  sense  si  to 
intdr  from  ma  ring  proof  of  the  detention.  Id. 

IN  ACTION  TO  BBOOTBB  PENALTT  USIIIBB  CTTr  OBDINAVCB. 

^^         t«r  of  m  city  provides  that  to  recover  a  penalty,  fine  or  for- 

a«s*rK  pste«Atheid  by  ordinance,  it  shall  be  sufficient  to  declare  general!?, 
w  m  not  i»rfiniT  %o  file  a  written  declaration  in  the  oommon-law 
▼*«.  *•  Q/  iVisBjui,  Sat. 

MAT  BB  AXUDQBD  tWDEM  NON  B8T  PACTUM.     In  debt  On 

•v.  the  defendant  mav  take  advantage  of  a  misdescription 
tVa^eiiWfftheafaaoftioneX/ttcfauH.    Ptddie  v.  Donnelly*  4ZL 

S»  V\vcv^aSTV>SkANBOr»  AQBBMMBNT  AS  DBPBNSB  TO  A  NOTE.     In  SU  SCtiOft 

if  the  defendant  sets  up  a  contemporaneous  tgn*" 
to.  he  must  allege  in  his  plea  that  the  agreement 
v.  tkmmHi&  421. 
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2L  Affidavit  denting  execution  of  instrument  sited  on.  Ah  affi- 
davit accompanying  a  plea  of  non  est  factum  must  follow  the  plea  so  far  at 
to  deny  the  execution  of  the  instrument  sued  on. 

Where  it  is  alleged  in  a  declaration  on  an  appeal  bond,  that  defendants 
executed  the  bond  by  the  name  and  stvle  of  T.  G.  Anderson,  Edwin  Scud- 
der  and  A.  C  Hunt,  an  affidavit  in  which  it  is  averred  that  the  defendants 
did  not  make  their  said  supposed  writing  obligatory,  signed  Thomas  G. 
Anderson,  Edwin  Bcudder  and  A.  C.  Hunt,  is  not  sufficient  to  deny  the 
execution  of  the  instrument.    Anderson  ctalv.  Sloan,  484. 

22.  Nil  debet  in  debt  on  a  specialty.  In  an  action  on  an  appeal 
bond  the  plea  of  nU  debet  is  bad.  Id. 

23.  In  debt  on  appeal  bond.  In  an  action  on  an  appeal  bond  by  an 
administrator  of  the  obligee,  a  plea  interposed  by  a  surety  in  the  bond,  to 
the  effect  that  if  the  plaintiff  as  administrator,  etc.,  has  been  damnified,  it 
is  because  of  the  wrong  and  default  of  his  intestate,  is  bad.  Id. 

24.  Denting  execution  of  instrument  must  be  verified.  If  a  plea 
denying  the  execution  of  the  instrument  sued  on  is  put  in  without  oath, 
the  execution  of  the  instrument  need  not  be  proved.  Id.  Thackaray  v. 
Hanson,  866. 

26.  Must  answeb  all  that  it  professes  to  meet.  A  plea  whioh  goes 
to  the  whole  declaration,  and  contains  an  answer  to  but  one  count,  is  bad  on 
demurrer.    Union  Gold  Mining  Co.  v.  Rocky  Mountain  Nat.  Dk.y  631. 

28.  One  good  count  in  the  declaration  will  support  a  general  verdict. 
Lowland  v.  Sears,  493. 

27.  Performance  of  condition  precedent.  In  an  aotion  upon  contract 
to  pay  two  sums  of  money,  the  first  when  a  certain  suit  is  defeated,  the  sec- 
ond when  the  title  to  certain  property  is  perfected,  it  is  necessary  to  aver 
and  prove  the  performance  of  these  conditions,  or  to  excuse  the  failure. 

But  a  condition  impossible  to  be  performed  need  not  be  noticed,  and 
if,  at  the  date  of  the  contraot,  no  suit  was  pending,  as  set  forth  in  the  con- 
tract, the  payee  could  not  be  required  to  show  that  he  had  defeated  such 
suit,  and  ne  may  recover  the  sum  payable  upon  .such  condition,  upon  a 
count  for  an  account  stated.    Armor  v.  Fish,  148. 

28.  Denying  partnership.  Under  section  6,  chapter  80,  Revised  Stat- 
utes, 810,  a  plaintiff  is  not  required  to  prove  the  joint  liability  of  defendants 
sued  as  partners,  unless  the  execution  of  the  instrument  sued  on  is  denied 
by  plea  verified  by  affidavit. 

Immaterial  issue  —  plea  denting  partnership.  Where  in  a  suit  on  a 
promissory  note  against  several  defendants  as  partners,  one  of  them  pleaded 
that- at  the  date  of  the  execution  of  the  note  he  was  not  the  partner  of  his 
co-defendants,  the  plaintiff  was  not  required  to  prove  the  partnership. 
Litchfield  v.  Daniels,  288. 

PLEADING  AND  EVIDENCE: 

L  Contract  must  be  proved  as  laid.  Where  money  was  to  be  paid 
upon  the  sale  of  certain  mining  property,  the  plaintiff  must  show  that  the 
property  has  been  sold  before  he  can  recover.    Cheney  v.  Barber,  73. 

2.  Performance  of  condition  precedent.  In  an  aotion  upon  contract 
to  pay  two  sums  of  money,  the  first  when  a  certain  suit  is  defeated,  the 
second  when  the  title  to  certain  property  is  perfected,  it  is  necessary  to 
aver  and  prove  performance  of  these  conditions,  or  to  excuse  the  failure. 
Armor  v.  Fish,  148. 

8.  But  a  condition  impossible  to  be  performed  need  not  be  noticed, 
and  if,  at  the  date  of  the  contract,  no  suit  was  pending  as  set  forth  in  the 
contraot,  the  payee  oouid  not  be  required  to  show  that  he  had  defeated  such 
suit,  and  he  may  recover  the  sum  payable  upon  suoh  condition  upon  a  count 
for  an  account  stated.  Id. 

4.  Justification  in  trespass.  If  a  plaintiff  in  attachment,  who  is  sued 
in  trespass,  set  out  in  his  plea  the  ground  upon  which  the  attachment  issued, 
it  is  not  necessary  to  support  the  averment  at  the  trial.  Berry  v.  Hart  et 
oL,  246. 

5.  Condition  precedent— performance  must  be  proved.  In  order 
to  recover  upon  an  agreement  to  pay  $000  when  W.  S.  B.  should  sell  certain 
mining  property  on  the  Bobtail  lode,  the  plaintiff  must  prove  that  W.  8. 
R.  sold  property  on  that  lode,  and  also  that  the  property  so  sold  was  that 
which  was  referred  to  in  the  agreement.    Cheney  v.  Barber,  250. 
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6.  JUSTDTIOATTON    BT   PLAINTIFF    IN    ATTACHMENT.      If    ft   plaintiff  In 

attachment  is  sued  in  trespass  by  a  stranger  to  the  proceeding  he  need  not 
aver  the  ground  upon  which  the  attachment  was  issued.  Id. 

7.  Declaration  on  replevin  bond.  In  actions  on  penal  bonds  in 
which,  under  the  statute,  the  plaintiff  assigns  several  breaches  of  the  con- 
ditions of  the  bond  in  a  single  oount  of  the  declaration,  the  several  assign- 
ments in  connection  with  the  body  of  the  oount  are  regarded  as  eonsti- 
tuting  separate  and  distinct  counts  of  the  declaration.  Sopria  v.  Lffly 
etal,  288. 

8.  PLEA  TO  WHOLl   DECLARATION  —  MUST    ANSWER   ALL    ALLEGATIOn 

therein.  In  an  action  upon  a  penal  bond,  a  plea  which  goes  to  the  whole 
declaration  must  be  sufficient  as  to  all  breaches  of  the  conditions  of  the 
bond  whioh  are  well  assigned  therein.  Id. 

9.  In  an  aotion  on  a  replevin  bond  it  was  alleged  that  the  principal  in  the 
bend  failed  to  prosecute  the  replevin  suit  with  effect  and  to  return  the 
property  replevied  according  to  the  conditions  of  the  bond.  The  defend- 
ants pleaded  that  the  property  was  in  fact  returned,  and  the  costs  of  the 
replevin  suit  paid.  The  plea  was  bad,  for  the  reason  that  it  did  not  answer 
the  breach  assigned  upon  failure  to  prosecute  the  replevin  suit.  Id. 

10.  In  action  where  defendant  resides  in  foreign  county.  It  is 
not  necessary  to  aver  in  the  declaration  the  facts  whioh  will  give  the  court 
jurisdiction  over  a  defendant  who  resides  in  another  county.  Cody  v. 
Raynaud,  272. 

11.  Jurisdiction— want  of— must  be  pleaded  nr  abatement.  If 
the  court  has  not  jurisdiction  of  the  person,  the  defendant  must  plead  that 
fact  in  abatement,  and  she  cannot  raise  the  question  by  motion,  Id. 

12.  Must  be  good  as  to  all.  If  two  or  more  in  pleading  join  in  s 
defense  whioh  Is  sufficient  for  one  but  not  for  others,  the  plea  is  bad  si 

to  all. 

The  sheriff  who  levied  the  writ  of  attachment  joined  with  the  attaching 
creditor  in  a  plea  of  justification  insufficient  as  to  the  latter,  and  the 
defense  was  not  available  to  either  of  them.    Deitsehv.  Wiggins  ttaLt'JSk 

18.  Plea  defective— issue  thereon.  A  plea  defective  in  substsnoe 
is  not  oared  by  joining  issue  theroon  unless  the  defeots  are  supplied  in  the 
replication.  Id. 

14.  Plea  or  justification  must  be  special.  In  trespass  de  bonis  the 
defense  that  the  goods  were  taken  under  attachment  against  a  third  person 
is  not  admissible  under  the  general  issue.  Id. 

15.  In  replevin— detention  of  property  mat  bb  put  in  ibbui. 
The  detention  of  the  goods  Is  a  material  fact,  necessary  in  either  form 
of  aotion  to  maintain  the  plaintiff's  case,  and  may  always  be  put  in 
issue,  either  by  the  plea  of  not*  dettnet,  or,  perhaps  by  the  plea  of  now  cm, 
where  the  plaintiff  declares  in  the  cepit  or  by  special  plea.  Pom  ▼. 
LuttreU,  317. 

18.  A  fact  in  issue  shall  not  be  bbgabdbd  as  admitted  BT  PREVIOUS 
pleading.  Where  any  particular  fact  is  affirmed  on  the  one  side  and 
denied  on  the  other,  no  previous  admission  in  the  pleadings  can  be  takes 
as  evidence  of  the  existenoe  or  non-existence  of  that  fact.  Id. 

17.  In  replevin  —  non  detinet  is  good.  Therefore  if,  to  a  declaration 
in  the  cepit,  the  defendant  plead  non  dcUnet,  this  shall  not  be  regarded  as 
an  admission  of  the  taking  alleged  in  the  declaration  in  such  sense  ss  to 
relieve  the  plaintiff  from  making  proof  of  the  detention.  Id. 

18.  Practice  in  action  to  recover  penalty  under  city  ordwahcbj. 
Where  the  charter  of  a  oity  provides  that  to  recover  a  penalty,  fine  or  for- 
feiture, prescribed  by  ordinance,  it  shall  be  sufficient  to  declare  generally, 
in  debt,  it  is  not  necessary  to  file  a  written  declaration  in  the  ootnmon-lsw 
form.    DeUz  v.  City  of  Central,  324. 

19.  Variance  mat  bb  alleged  under  non  est  factum.  In  debt  on 
a  promissory  note,  the  defendant  may  take  advantage  of  a  misdescription 
of  the  note  under  the  plea  of  non  est  factum.    Peddie  v.  Donnelly,  42L 

20.  Contemporaneous  agreement  as  defense  to  a  note.  In  an  action 
on  a  promissory  note,  if  the  defendant  sets  up  a  contemporaneous  agree- 
ment modifying  the  note,  he  must  allege  in  his  plea  that  the  agreement 
was  in  writing.    Peddie  v.  Donnelly,  421. 
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21.  Affidavit  denying  execution  of  instrument  sited  on.  An.  affi- 
davit accompanying  a  plea  of  non  est  factum  must  follow  the  plea  bo  far  at 
to  deny  the  execution  of  the  instrument  sued  on. 

Where  it  is  alleged  in  a  declaration  on  an  appeal  bond,  that  defendants 
executed  the  bond  by  the  name  and  style  of  T.  G.  Anderson,  Edwin  Scud- 
der  and  A.  C.  Hunt,  an  affidavit  in  which  it  is  averred  that  the  defendants 
did  not  make  their  said  supposed  writing  obligatory,  signed  Thomas  G. 
Anderson,  Edwin  Soudder  and  A.  C.  Hunt,  is  not  sufficient  to  deny  the 
execution  of  the  instrument.    Anderson  etaL  v.  Sloan,  484. 

22.  Nil*  debet  in  debt  on  a  specialty.  In  an  action  on  an  appeal 
bond  the  plea  of  nil  debet  Is  bad.  Id. 

23.  In  debt  on  appeal  bond.  In  an  aotion  on  an  appeal  bond  by  an 
administrator  of  the  obligee,  a  plea  interposed  by  a  surety  in  the  bond,  to 
the  effect  that  if  the  plaintiff,  as  administrator,  etc.,  has  been  damnified,  it 
is  because  of  the  wrong  and  default  of  his  intestate,  is  bad.  Id. 

24.  Denying  execution  of  instrument  must  be  verified.  If  a  plea 
denying  the  execution  of  the  instrument  sued  on  is  put  in  without  oath, 
the  execution  of  the  instrument  need  not  be  proved.  Id.  Thackaray  v. 
Hanson,  365. 

25.  Must  answer  all  that  it  professes  to  meet.  A  plea  whioh  goes 
to  the  whole  declaration,  and  contains  an  answer  to  but  one  count,  is  bad  on 
demurrer.    Union  Gold  Mining  Co.  v.  Rocky  Mountain  Nat  Bh.y  631. 

26.  One  good  count  in  the  declaration  will  support  a  general  verdict. 
Loveland  v.  Sears,  438. 

27.  Performance  of  condition  precedent.  In  an  aotion  upon  oontraot 
to  pay  two  sums  of  money,  the  first  when  a  certain  suit  is  defeated,  the  sec- 
ond when  the  title  to  certain  property  is  perfected,  it  is  necessary  to  aver 
and  prove  the  performance  of  these  conditions,  or  to  excuse  the  failure. 

But  a  condition  impossible  to  be  performed  need  not  be  noticed,  and 
if,  at  the  date  of  the  contraot,  no  suit  was  pending,  as  set  forth  in  the  con- 
tract, the  payee  could  not  be  required  to  show  that  he  had  defeated  such 
suit,  and  he  may  recover  the  sum  payable  upon  .such  condition,  upon  a 
count  for  an  account  stated.    Armor  v.  Fish,  148. 

28.  Denting  partnership.  Under  section  6,  chapter  80,  Revised  Stat- 
utes, 310,  a  plaintiff  is  not  required  to  prove  the  joint  liability  of  defendants 
sued  as  partners,  unless  the  execution  of  the  instrument  sued  on  is  denied 
by  plea  verified  by  affidavit. 

Immaterial  issue  —  plea  denying  partnership  .  Where  in  a  suit  on  a 
promissory  note  against  several  defendants  as  partners,  one  of  them  pleaded 
that- at  the  date  of  the  execution  of  the  note  he  was  not  the  partner  of  his 
co-defendants,  the  plaintiff  was  not  required  to  prove  the  partnership. 
Litchfield  v.  Daniels,  288. 

PLEADING  AND  EVIDENCE: 

L  Contract  must  be  proved  as  laid.  Where  money  was  to  be  paid 
upon  the  sale  of  certain  mining  property,  the  plaintiff  must  show  that  the 
property  has  been  sold  before  he  can  recover.    Cheney  v.  Barber,  73. 

2.  Performance  of  condition  precedent.  In  an  aotion  upon  contraot 
to  pay  two  sums  of  money,  the  first  when  a  certain  suit  is  defeated,  the 
second  when  the  title  to  certain  property  is  perfected,  it  is  necessary  to 
aver  and  prove  performance  of  these  conditions,  or  to  excuse  the  failure. 
Armor  v.  Fish,  148. 

8.  But  a  condition  impossible  to  be  performed  need  not  be  noticed, 
and  if,  at  the  date  of  the  oontraot,  no  suit  was  pending  as  set  forth  in  the 
oontract,  the  payee  oould  not  be  required  to  show  that  he  had  defeated  suoh 
suit,  and  he  may  recover  the  Bum  payable  upon  such  condition  upon  a  oount 
for  an  account  stated.  Id. 

4.  Justification  in  trespass.  If  a  plaintiff  in  attachment,  who  is  sued 
in  trespass,  set  out  in  his  plea  the  ground  upon  whioh  the  attachment  issued, 
it  is  not  necessary  to  support  the  averment  at  the  trial.  Berry  v.  Hart  et 
aL,m. 

5.  Condition  precedent— performance  must  be  proved.  In  order 
to  recover  upon  an  agreement  to  pay  $000  when  W.  8.  R.  should  sell  certain 
mining  property  on  the  Bobtail  lode,  the  plaintiff  must  prove  that  W.  0. 
R.  sold  property  on  that  lode,  and  also  that  the  property  so  sold  was  thai 
which  was  referred  to  in  the  agreement.    Cheney  v.  Barber,  250. 
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&  Must  support  the  allegation.  In  an  action  of  trespass  guare 
dausum,  if  the  locus  in  quo  be  described  in  the  declaration,  the  evidence 
must  be  confined  to  the  plaoe  named.    Sullivan  et  aL  v.  Clements,  261. 

7.  Denting  partnership.  Under  section  6,  chapter  30,  Revised  Stat- 
utes, 810,  a  plaintiff  is  not  required  to  prove  the  joint  liability  of  defendant* 
sued  as  partners,  unless  the  execution  of  the  instrument  sued  on  is  denied 
by  plea  verified  by  affidavit.    Litchfield  v.  Daniels,  268. 

6.  Immaterial  issue— plea  denying  partnership.  Where  in  a  suit 
on  a  promissory  note  against  several  defendants  as  partners,  one  of  them 
pleaded  that  at  the  date  of  the  execution  of  the  note  he  was  not  the  part- 
ner of  his  co-defendants,  the  plaintiff  was  not  required  to  prove  the 
partnership.    Id. 

9.  Trespass— plea  or  justification.  In  trespass  de  bonis  against  an 
attaching  creditor  who  justifies  under  the  writ  he  must  aver  and  prove  a 
debt  due  from  the  attachment  defendant  to  him.  Deitsch  v.  Wiggins 
et  alt  m 

10.  Plea  defective  in  substance.  A  plea  substantially  defective  pre- 
sents no  defense  to  the  action,  and  evidence  of  the  facts  alleged  therein,  or 
of  those  omitted  therefrom,  cannot  be  received  although  issue  Is  joined 
thereon.  Id. 

11.  Evidence  of  detention  in  replevin  — what  shall  be.  Upon 
iuoh  issue  the  plaintiff  may  maintain  the  affirmative  by  proof  of  the  taking, 
or  by  proof  of  demand  and  refusal  before  aotion  brought,  or  by  proof  of 
other  olrcumstances  warranting  the  inference  that  a  demand  would  have 
been  unavailing.  Upon  such  issue  the  defendant  may  maintain  the  nega- 
tive bv  showing  that  before  suit  brought  he  restored  the  goods  to  the 

8 lain  tiff' 8  possession,  or  that   the  goods  were,  before   action  brought, 
estroyed  by  the  act  of  God,  or  possibly  by  his  own  act.  Paul  v.  LuttreU,  317. 

12.  Pleading  and  proof —as  to  time  In  an  action  to  recover  a  pen- 
alty for  Belling  intoxicating  liquor  without  license,  evidence  may  be  intro- 
duced of  sales  made  anterior  to  the  earliest  day  named  in  the  complaint. 
DeiUs  v.  City  of  Central,  324. 

13.  Evidence  of  refusal  of  city  offices  to  issue  license.  In  such 
action  the  defendant  cannot  show  that  the  city  clerk  improperly  refused 
to  issue  a  license  to  him.  Id. 

14.  Variance  in  description  of  promissory  note.  A  promissory  note 
expressed  to  be  given  for  cash  borrowed  may  be  described  in  the  declaration 
as  given  for  value  received.    Thackaray  v.  Hanson,  965. 

15.  In  unlawful  detainer.  The  rule  which  requires  that  the  proof 
shall  support  the  allegation  is  as  applicable  to  the  action  of  unlawful  de- 
tainer as  to  any  other.    Klopfer  v.  Keller,  410. 

10.  Variance  in  description  of  note.  In  an  action  against  two  it  was 
alleged  that  the  defendants  made  their  note,  "  the  said  Abram  D.  Bevan  by 
the  name  and  style  of  A.D.  Bevan,"  and  the  note  was  signed  by  A.D.  Bevan 
and  his  co-defendant.  Held,  that  there  was  no  variance,  and  there  was  no 
ground  of  demurrer  to  the  declaration.    Peddle  v.  Donnelly,  421. 

17.  Common  counts.  In  an  action  by  the  second  indorsee  of  a  promis- 
sory note  against  the  first  indorser,  the  plaintiff  may  recover  upon  evidence 
of  an  express  promise  under  the  common  counts.     Watson  v.  Hahn,  484. 

18.  Criminal  abortion.  If  the  drug  administered  is  described  in  the 
Indictment,  it  is  not  necessary  that  the  proof  should  correspond  with  the 
allegation.    Dougherty  v.  The  People,  514. 

19.  Unlawful  detainer— demand  for  possession.  In  an  action  for 
unlawful  detainer  under  section  5,  chapter  35,  Revised  Statutes,  333,  the 
plaintiff  must  aver  and  prove  a  demand  in  writing  for  possession  of  the 
premises  which  he  seeks  to  recover.    Doss  v.  Craig,  177. 

PLEADING  IN  CHANCERY: 

1.  Answer  setting  up  mechanics'  lien.  The  answers  in  this  case  are 
Insufficient  to  support  the  decree  in  not  showing,  1st.  The  time  when  the 
contracts  were  made;  2d.  The  kind  of  labor  performed;  3d.  The  quantity 
of  materials  furnished ;  and  they  contain  no  prayer  for  relief.  Ford  Gold 
Mining  Co.  v.  Langford  et  al.,  02. 

2.  Answer  without  oath.  It  may  be  doubtful  whether  complainants 
can  deprive  defendants  of  the  benefit  of  their  oaths  in  this  proceeding. 
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Bat  if  the  oath  is  waived  and  the  answer  is  pat  In  without  oath,  there  is  no 
ground  for  complaint.  Id. 

3.  Bill  in  chancery  —MULTIFARIOUS.  Several  plaintiffs  cannot  demand 
by  one  bill  several  matters  perfectly  distinct  and  unconnected  against  one 
defendant,  nor  oan  one  plaintiff  demand  several  matters  of  different  nature 
against  several  defendants.    City  of  Denver  v.  Kent  etal.,  387. 

4-   A  BILL  TO  SET  ASIDE  AND  CANCEL  SEVERAL  CONVEYANCES  alleged  to 

have  been  fraudulently  made  to  different  parties  at  several  times  by  the 
trustee  of  the  town-site  of  Denver,  is  multifarious  and  cannot  be  main- 
tained. Id. 

5.  Failure  to  observe  section  4  of  act  of  assembly.  Where  a  bill 
was  filed  against  one  who  had  obtained  title,  under  the  act  of  congress  and 
of  the  territorial  assembly,  to  a  lot  in  the  city  of  Denver,  by  one  who 
claimed  title  to  the  same  lot  which  accrued  in  tbe  year  1868,  to  have  the 
defendant  declared  a  trustee  for  the  benefit  of  the  complainant,  and  it  was 
not  averred  that  the  complainant  or  his  grantors  had  filed  a  declaratory 
statement,  as  required  by  the  fourth  section  of  the  act  of  the  assembly,  the 
relief  was  denied.    Cofield  v.  McCleUan,  370. 

6.  Specific  performance —  prayer  for  relief.  In  a  suit  for  specific 
performance  of  a  contract  of  sale  the  vendor  of  land  may  recover  possession 
of  the  laud  sold  under  the  prayer  for  general  relief.    QUpin  v.  Watts,  479. 

POWER  OF  ATTORNEY : 

8ee  PRINCIPAL  AND  AGENT,  6. 

PRACTICE  AT  LAW : 

1.  Judgment  nil  digit.  If  defendants,  after  appearance,  fail  to  plead 
or  demur,  judgment  nil  dicit  should  be  rendered  against  them  before  other 
proceedings  are  had  in  the  case.     Wilcox  et  al.v.  Field  et  aJ.,  3. 

2.  Judgment  exceeding  ad  damnum.  Judgment  should  not  be  ren- 
dered for  a  greater  amount  than  is  claimed  in  the  declaration.  Wilcox  et 
al.y.  Field  etoi.,8. 

3.  Trial  of  appeals  from  justice  of  the  peace.  Upon  appeal  to  the 
district  court  from  the  judgment  of  a  justice  of  the  peace,  the  trial  should 
be  de  novo,  and  the  distriot  court  has  no  power  to  review  the  proceedings  of 
the  justice  of  the  peace.    Lee  v.  Ralston,  5. 

4.  Default  cannot  be  taken  while  demurrer  ts  pending.  It  fs 
error  to  enter  a  judgment  by  default  against  a  defendant  who  has  a  demurrer 
on  file  which  has  not  been  disposed  of.     Chtbson  v.  Smith,  7. 

5.  Judgment  upon  demurrer  not  final.  A  judgment  sustaining  a 
demurrer  is  not  final.    Andrews  v.  Loveland  et  al.,  8. 

6.  Upon  overruling  a  demurrer.  Upon  overruling  a  demurrer  to  a 
declaration,  if  the  defendant  does  not  plead  further,  judgment  of  nil  dicit 
should  be  entered,  and  a  jury  should  be  impanelled  to  assess  damages.  In 
such  case  it  is  error  to  swear  the  jury  to  try  the  issue  joined.  Mtfxasser  ▼. 
Sherry,  12. 

7.  Demurrer  should  be  heard.  A  demurrer  to  a  complaint  for  forcible 
entry  and  detainer  should  be  heard  and  determined .    Wier  v.  Bradford,  14. 

8.  Motion  to  dismiss  should  be  heard.  So,  also,  a  motion  to  dismiss, 
filed  by  leave  of  the  court,  should  be  heard  and  determined.  Id. 

9.  Construction  of  a  rule  of  court.  A  rule  of  oourt,  which  requires 
that  affidavits  in  support  of  a  motion  shall  be  served  by  copy  upon  the  oppo- 
site party  twenty-four  hours  before  the  hearing,  does  not  comprehend 
affidavits  read  at  the  hearing  on  behalf  of  the  party  who  resists  the  motion. 
Turner  v.  Hahn,  24. 

10.  Evidence  as  to  identity  of  parties  is  for  the  jury.  Whether  wit- 
nesses who  use  the  surnames  of  parties  to  the  suit  refer  to  the  parties,  or 
to  some  other  persons  of  the  same  name,  is  a  question  for  the  jury.  If  there 
is  a  doubt  as  to  the  identity  of  a  person  named  by  a  witness,  it  is  easily 
solved  upon  cross-examination,  and  if  the  party,  in  whose  favor  the  doubt 
will  operate,  fails  to  apply  the  test,  there  is  strong  ground  for  believing  that 
he  does  not  desire  to  dissipate  the  doubt.    Smith  etal.  v.  Cisson,  29. 

11.  Affidavits  irregularly  made.  Affidavits  sworn  to  before  the 
attorney  of  the  party  making  them  should  not  be  received,  Andcraon  ▼. 
Sloan,  S3. 
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12.  Evident— not  pertinent  to  the  issue.  If  evidence  not  pertinent 
to  the  issue  is  given  to  the  jury,  the  court  may  upon  motion  withdraw  it. 
Christian  v.  Tucker,  49. 

13.  Appearance  cubes  defective  summons.  Defendants  who  appear 
and  move  a  contiuuanoe  of  the  cause  waive  defects  in  the  summons.  Jcne* 
etaLv.  Stevens,  67. 

14.  Damages  must  be  assessed  by  jury  in  cebtain  cases.  In  an  action 
of  trespass  to  recover  damages  for  diverting  water  from  an  irrigating  ditoh,  if 
the  defendants  are  defaulted,  the  damages  must  be  assessed  by  a  jury.    Id. ; 

Gallup  et  al.  v.  Wilder  et  al,  293. 

15.  Motion  to  restore  competency  or  witness.  A  motion  for  leave  to 
file  anew  bond,  in  order  to  obtain  the  testimony  of  a  surety  in  the  original 
bond,  should  be  based  upon  affidavit  showing  the  materiality  of  the  testi- 
mony which  is  to  be  obtained.    Sopris  v.  Truax*  89. 

16.  Judgment  upon  plea  in  abatement.    If  an  issue  of  fact  joined  upon 

J  ilea  in  abatement  in  an  attachment  suit  be  found  for  the  plaintiff;  the 
udgment  is  quod  recuperet.    Worrdtt  v.  H  are,  92. 

17.  Trial — before  the  court.  If  neither  party  demand  a  jury,  a  probate 
court  may  try  an  issue  of  fact  without  a  jury.     Kurtz  v.  McCora,  164. 

18.  Burden  of  proof— as  to  when  note  was  indorsed.  Prima  facie 
one  whose  name  is  upon  the  back  of  a  note  is  to  be  regarded  asanindorser, 
and  if  the  plaintiff  would  charge  him  as  maker,  the  burden  of  proof  is  upon 
him  to  show  that  the  party  to  be  charged  signed  his  name  at  the  time  the 
note  was  made,  as  surety  for  the  maker  and  for  his  accommodation,  or  that 
the  indorser  participated  in  the  consideration.  Where  there  was  no  express 
agreement  between  the  parties,  and  the  indorser  did  not  participate  in  the 
consideration,  and  it  does  not  appear  that  he  wrote  his  name  on  the  baok 
of  the  note  before  it  came  to  the  hands  of  the  payee,  the  evidence  is  not 
sufficient  to  sustain  the  verdict.    Good  v.  Martin,  165. 

19.  Pleadings  not  to  be  given  to  the  jury.  It  is  not  good  practice  to 
allow  the  jury  to  take  the  declaration  to  their  room  when  they  retire  to 
oonsider  of  their  verdict.  Id. 

20.  Service  of  process  must  bb  shown  by  the  record.  The  record  most 
show  that  the  defendant  was  duly  notified  of  the  proceedings  against  him, 
or  that  he  appeared  in  the  district  court.    Crary  v.  Barber,  172. 

*  21.  Appearance  for  the  purpose  of  objecting  to  the  service  of  pro- 
cess. If  a  defendant  file  written  objections  to  the  manner  of  serving  pro- 
cess, and  limit  his  appearance  to  the  purpose  of  the  motion,  this  is  not  a 
general  appearance  in  the  cause.  Id. 

22.  Appearance— what  amounts  to.  An  order  of  court  which  sets  oat 
that  the  parties  came  by  their  attorneys,  and  on  plaintiff's  motion  leave  was 
granted  to  amend  the  sheriff's  return  and  the  declaration,  and  the  cause  was 
oontinued,  does  not  show  a  general  appearance  in  the  cause  by  the 
defendant.  Id. 

28.  Unlawful  detainer.  In  an  action  of  unlawful  detainer  if  the 
plaintiff  fail  to  aver  and  prove  a  demand  in  writing  for  the  possession  of  the 
premises  the  omission  is  not  cured  by  plea  of  title  in  defendant  nor  by  ver- 
dict.   Doss  v.  Craig,  177. 

24.  Damages— exemplary— to  be  determined  by  the  jury. 
Whether  exemplary  damages  shall  be  awarded  in  an  action  of  trespass  is  a 
question  for  the  jury.    Kinney  v.  Williams,  191. 

26.  Judgment  when  declaration  not  on  file.  The  court  cannot  pro- 
ceed to  judgment  in  an  action  at  law  without  a  declaration  on  file  in  the 
cause.    Hashing  v.  Tucker  et  al.,  263 ;  Gallup  et  al.  v.  Wilder  et  ai,  264. 

26.  As  TO  bill  of  particulars.  If  the  declaration  contain  a  special 
eount  on  a  promissory  note,  and  the  common  counts,  and  the  plaintiff 
stipulate  that  he  will  at  the  trial  rely  upon  the  promissory  note  only,  it  is 
not  necessary  to  file  a  bill  of  particulars.    Ford  et  aJL  v.  Brown  et  aL,  265. 

27.  As  to  filing  copy  of  instrument  sued  on.  If  a  oopy  of  the  instru- 
ment on  which  the  action  is  founded  is  filed  with  the  declaration,  and  the 
declaration  is  amended,  it  is  not  necessary  to  file  another  oopy  with  such 
amendment.  Id. 

28.  Plaintiff's  demand  determined  by  ad  damnum.  If  the  plaintiff 
limit  the  ad  damnum  in  his  declaration  to  $2,000,  this  shall  operate  to  remit 
the  excess  over  that  sum  to  the  defendant.    Litchfield  v.  Daniels,  268. 
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20.  Waiver  of  objections— on  appeal  from  justice  of  the  peace. 
Section  46,  ohapter  50  of  the  Revised  Statutes,  407,  relating  to  proceed- 
ings in  district  court  on  appeal  from  justice  of  the  peace,  is  applicable  to 
cases  arising  under  the  ordinances  of  the  city  of  Central.  Objeotion  that 
summons  was  returnable  on  the  day  it  was  issued,  cannot  be  made  in  dis- 
trict court.  Nor  that  the  justice  of  the  peace  assumed  a  title  not  warranted 
by  law.  Nor  that  the  plaintiff's  demand  was  not  indorsed  on  the  sum- 
mons.   Deite  v.  City  of  Central,  323. 

30.  Evidence  of  parol  assignment  in  action  bt  one  to  use  of 
others.  In  an  action  upon  a  promissory  note,  brought  by  one  for  the  use 
of  others,  it  is  not  necessary  at  the  trial  to  prove  a  parol  assignment  of  the 
note  to  the  persons  to  whose  use  the  suit  is  prosecuted.  Cody  v.  Butterfield, 
878. 

31.  Withdrawing  demurrer — what  shall  be  regarded  as.  If,  upon 
overruling  demurrer  to  declaration,  an  order  is  made  at  the  instance  of  the 
plaintiff  requiring  the  defendant  to  plead,  athough  the  defendant  fail  to 
object,  he  shall  not  be  regarded  as  withdrawing  his  demurrer  and  submitting 
to  the  rule.    Watson  v.  Hahn,  886. 

82.  Common-law  forms— should  be  observed.  The  oommon-law 
forms  of  entries  cannot  be  abandoned  without  danger  to  the  rights  of  par- 
ties and  it  is  much  to  be  regretted  that  clerks  are  not  more  familiar  with 
them.     WaUon  v.  Hahn,  886. 

83.  Waiver— of  joinder  in  demurrer.  If  a  party  proceed  to  argue  a 
demurrer  without  joining  in  demurrer,  he  cannot  complain  of  the  omis- 
sion. Id. 

84.  Judgment  nil  digit  cannot  be  taken  on  return  day.  Judgment 
nU  dicit  cannot  be  entered  on  the  return  day  of  the  summons,  even  if  the 
defendant  appear  on  that  day  and  move  to  continue  the  cause.  Hoehne  v. 
Rupeart  405. 

85.  Motion  to  suppress  deposition  too  broad.  A  motion  to  suppress 
a  deposition  founded  upon  objections  to  answers  to  cross-interrogatories 
should  be  denied.    Good  et  dL  v.  Martin,  408. 

36.  Defendant's  right  to  plead  de  novo  after  amendment.  In  the 
absence  of  any  showing  as  to  the  necessity  for  making  a  new  defense  after 
amendment,  the  granting  or  refusing  leave  to  plead  anew  was  in  the  dis- 
cretion of  the  court,  of  which  appellants  cannot  complain  in  this  court. 
Qood  et  al.  v.  Martin,  407. 

37.  Appearance— effect  of  withdrawal  upon  issue.  If  a  defend- 
ant who  has  joined  issue  in  a  cause,  with  leave  of  the  court,  withdraw  his 
appearance,  the  issue  on  his  part  falls  to  the  ground,  and  judgment  of 
default  should  be  entered  against  him.  Id. 

38.  Default  must  precede  final  judgment.  It  is  irregular  to  proceed 
to  final  judgment  against  defendants  served  with  process,  without  entering 
judgment  of  default.  Id. 

89.  Amended  bill  of  particulars.  If  the  plaintiff  file  a  bill  of 
particulars  with  his  declaration,  and  the  defendant  make  no  objeotion  to 
such  bill,  and  the  plaintiff  afterward,  and  within  ten  days  of  the  second 
term,  file  a  more  specific  bill  of  particulars,  the  defendant  cannot  obtain 
a  continuance  at  the  second  term,  because  of  the  filing  of  such  amended 
bill.    Phelps  v.  Spruance,  414. 

40.  Pleading-— one  good  count  will  support  general  verdict.  It 
cannot  be  objected  that  one  count  in  a  declaration  is  faulty,  if  there  is  one 
good  count  to  support  the  finding.    Rev.  Stat.  500.    Loveland  v.  Sears,  438. 

41.  Referring  note  to  clerk  to  compute  amount  due.  Where  a 
judge  of  probate  court  acts  as  his. own  clerk,  It  is  not  necessary  to  refer* 
note  on  whioh  action  is  brought  to  the  clerk  to  compute  the  amount  due 
thereon.  Id. 

42.  Misnomer— omission  of  word  "junior  "  in  record  of  judgment. 
The  word  "  junior  "  ts  no  part  of  a  name,  and  where  a  plaintiff  in  the  sum- 
mons and  declaration  affixed  the  letters  "jr."  to  his  name,  the  omission  of 
those  letters  in  the  record  of  judgment  is  immaterial.  Id. 

43.  What  must  be  expressed  in  a  special  case.  Where  parties  waive 
process  and  pleading,  and  come  before  the  court  upon  an  agreed  case,  the 
nature  of  the  relief  sought  must  be  expressed  in  the  agreement.  Central 
Citu  Water  Co.  ▼.  Kimber  ct  aL,  475. 
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44.  Waiver  of  issue  or  fact  by  going  to  trial.  In  such  case  the 
defendant  cannot  object  that  there  was  no  issue  of  fact.  If  he  appear  at 
the  trial,  and  proceed  as  upon  issue  joined,  he  must  abide  the  result. 
Anderson  et  al.  v.  Sloan,  486. 

45.  Waiver  of  demurrer  bt  going  to  trial.  If,  after  filing  a 
demurrer  to  the  declaration,  a  defendant  proceeds  to  trial  on  the  merits,  he 
thereby  waives  his  demurrer,  and  cannot  object  in  this  court  that  the  issue 
thereon  remains  undetermined.  Id. 

46.  Proceedings  when  judgment  ib  reversed  and  cause  ra  're- 
manded. When  the  judgment  of  a  district  court  is  reversed  iu  this  court, 
and  the  cause  is  remanded  for  a  new  trial,  the  jurisdiction  of  the  district 
court  is  restored,  and  the  parties  are  bound  to  attend  and  proceed  to  trial 
whenever  required  by  that  court. 

In  such  case  it  is  not  essential  that  the  plaintiff  should  proceed  at  the  first 
term  after  the  judgment  is  reversed. 

Nor  that  he  should  file  the  precept  or  mandate  of  this  court  before  pro- 
ceeding in  the  district  court. 

Nor  that  he  should  give  notice  to  his  adversary  of  his  intention  to  docket 
the  cause  in  the  district  court.    Paid  v.  Luttreu,  491. 

47.  Appearance  — effect  of  withdrawing.  If  a  defendant  enter  an 
appearance  in  a  cause,  in  which  he  has  not  been  served  with  process,  and 
afterward, withdraw  his  appearance,  "without  prejudice  to  the  plaintiffs,** 
the  plaintiffs  are  in  the  same  position  as  if  such  appearance  had  not  been 
withdrawn  or  in  any  manner  qualified. 

The  appearance,  to  all  intents  and  purposes,  still  stood  as  a  waiver  of 
process  and  sufficiently  supported  the  judgment  nU  dicit  which  was  after- 
ward given.     Creighton  v.  Kerr  et  al.,  609. 

48.  Appearance— effect  of  in  proceeding  in  rex.  If,  in  a  suit  in 
attachment,  in  which  service  of  process  has  not  been  made,  the  defendant 
enter  his  appearance,  the  character  of  the  proceeding  is  changed  from  an 
action  in  rem  to  an  action  in  personam.  Id. 

49.  Practice  in  cases  of  criminal  abortion  —  what  is  for  the  con- 
sideration of  the  jury.  Upon  indictment,  under  section  42,  Criminal 
Code  (Rev.  Stat.  202),  for  administering  a  noxious  or  destructive  substance 
or  liquid  to  a  woman  pregnant  with  child,  with  intent  to  produce  mis- 
carriage, whether  the  substance  or  liquid  is  noxious  or  destructive  is  a 
question  of  fact  for  the  jury.    Dougherty  v.  Tfie  People,  514. 

50.  Ratification  of  unauthorized  act  of  agent — how  determined. 
Where  the  position  of  the  parties  remains  the  same,  whether  ratification 
of  the  unauthorized  act  of  an  agent  shall  be  inferred  from  the  delay  of  the 

Srincipal  to  disavow  such  act,  is  a  question  for  the  jury.     Union  Odd 
fining  Co.  v.  R.  M.  Nat  Bk.,  588. 

51.  Appeal  from  justice  of  the  peace.  On  appeal  from  justice  of 
the  peace,  the  bond  may  be  amended.  Gardner  v.  Dunn,  1 ;  School  District 
v.  JSrskin,  867. 

52.  Attachment,  appearance  in.  If  a  defendant  appear  in  attachment 
suit  without  personal  service  of  process,  the  plaintiffs  are  not  limited  to  the 
amount  or  causes  of  action  specified  in  the  affidavit.  Creighton  v.  Kerr 
et  al.,  509. 

53.  Intention  in  homicide,  how  ascertained.  Under  the  act  of 
1870,  the  intention  of  the  accused  at  the  time  of  the  killing  is  to  be  ascer- 
tained by  the  jury  upon  the  evidence.    Hitt  v.  The  People,  486. 

54.  Costs— not  allowed  when  amount  due  has  been  tendered 
before  suit.  Where  the  jury  find  that,  before  suit  brought,  the  amount 
found  to  be  due  the  plaintiff  was  tendered  to  him,  he  cannot  recover  costs. 
Leis  v.  Hodgson,  893. 

55.  Costs  discretionary.  On  appeal  from  justice  of  the  peace  the  power 
to  apportion  costs  is  to  be  exercised  in  the  discretion  of  the  district  court. 
Murphy  v.  Cunningham,  407. 

66.  Formal  objections  to  depositions  must  be  made  before  trial. 
Doane  et  al.  v.  Glenn  et  aL,  496. 

57.  Judgment  for  interpleading  claimants  should  not  be  for  pos- 
session of  the  property  attached,  but  for  the  possession  of  the  property 
described  in  .the  plea..  Id. 

58.  Misnomer.  The  omission  or  incorrect  insertion  of  a  middle  name  or 
initial  letter  is  immaterial.  Id* 
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69.  Trial  to  court.  Where  an  issue  of  fact  is  submitted  to  the  judge 
at  nirt  prius  he  performs  the  functions  of  both  court  and  jury,  and  the 
same  presumption  must  be  indulged  to  sustain  his  finding  as  would  be 
made  in  favor  of  the  verdict  of  a  jury.    Murphy  v.  Cunningham,  467. 

,        PRACTICE  IN  CRIMINAL  CASES: 
See  PRACTICE  AT  LAW,  49,  53. 
8ee  PRACTICE  IN  SUPREME  COURT,  20,  21,  87. 
See  CRIMINAL  LAW,  8,  4,  6,  7. 
See  INDICTMENT,  2,  8. 
See  PLEADING  AND  EVIDENCE,  12. 

PRACTICE  IN  CHANCERY : 

1.  Decree— what  is  final.  An  order  overruling  a  demurrer  to  a  biU 
in  chancery  is  not  a  final  decree  in  the  cause.    Arntor  v.  Lyon  etal.,7. 

2.  Bill  to  enforce  vendor's  lien— decree.  A  contract  for  the  sale 
of  land  was  made,  but  the  land  was  not  conveyed.  Upon  bill  filed  by  the 
vendor  to  enforce  a  lien  for  the  purchase-money,  it  was  error  to  decree  a 
sale  of  the  land.    Todd  et  ah  v.  Simonton,  54. 

8.  The  proper  practioe  in  such  case  is  to  require  the  vendee  to  pay  the 
money  due  upon  the  coutract  within  a  speoifled  time,  or  in  default  thereof 
that  he  be  foreclosed  of  all  equity  of  redemption  in  the  premises.  Id. 

4.  Practice  in  lien  cases.  Under  the  Mechanics1  Lien  Act  of  1864  (3d 
Sess.  102),  all  creditors  interested  in  the  premises  to  be  charged  may  have 
their  claims  adjusted  in  one  suit.   Ford  Qold  Attn.  Co.  v.  Langford  et  al.y  62. 

5.  The  better  practice  for  creditors,  who  seek  to  establish  a  lien  in  a 
pending  suit,  is  to  file  a  bill  in  the  nature  of  a  cross-bill  setting  forth  the 
facts  respecting  the  lien  in  the  same  way  as  if  the  bill  were  original,  and 
making  the  debtor  and  all  other  parties  to  the  suit  defendants  therein.  Id. 

6.  In  whatever  way  creditors,  who  are  defendants  in  the  bill,  are  allowed 
to  assert  their  demands,  they  must  observe  the  same  strictness  in  pleading 
that  is  required  of  the  party  who  institutes  the  suit.  Id. 

7.  If  a  defendant  creditor  sets  up  a  lien  in  his  answer,  an  opportunity 
should  be  afforded  the  debtor  and  all  other  parties  to  the  suit  to  resist  his 
demand.  Id. 

8.  If  the  debtor  and  the  other  parties  fail  to  answer  his  allegations 
within  the  time  fixed  by  the  court,  there  should  be  an  order  taking  the 
answer  as  confessed,  and  the  subsequent  proceedings  should  be  the  same  as 
upon  a  bill.  Id. 

0.  Although  the  sufficiency  of  the  bill  was  not  questioned,  the  decree  was 
wholly  reversed,  in  order  that  the  district  court  might  have  full  ooutrol  of 
the  cause.  Id. 

10.  Demurrer  to  bill  in  chancery— does  not  reach  defects  not 
apparent  in  the  bill.  In  a  bill  against  husband  and  wife  to  foreclose  a 
mortgage,  it  was  averred  that  the  defendants  made,  executed,  acknowledged 
and  delivered  the  mortgage  to  complainant.  No  copy  of  the  mortgage  was 
attached  to  the  bill.  Objections  to  the  sufficiency  of  the  certificate  of 
acknowledgment  appended  to  the  mortgage  were  not  raised  by  demurrer  to 
the  bill.    Mills  et  ux.  v.  Angela^  334. 

11.  Bill  to  foreclose  need  not  be  put  in  under  oath.  A  bill  to 
foreclose  a  mortgage  need  not  be  put  in  under  oath.  The  signature  of 
counsel  is  a  sufficient  authentication.  Id. 

12.  Evidence  to  support  bill  confessed.  Upon  bill  confessed,  the 
court  may  proceed  to  a  decree,  with  or  without  evidence,  to  support  the 
bill,  and  this  rule  is  applicable  to  lien  cases.  Clear  Creek  Mining  Co,  v. 
Boot,  874. 

13.  Pleading  and  proof— decree  must  not  exceed  demand  in  bill. 
A  decree  cannot  be  entered  for  more  than  is  claimed  in  the  bill.  Id. 

14.  Time  to  redeem  — discretion  art.  Where  the  court  has  allowed 
ninety  days  before  sale  in  which  the  premises  may  be  redeemed,  the  decree 
will  not  be  disturbed  on  that  account.  Id. 
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15.  How  possession  mat  BE  becovered.  The  vendor  may  recover  pos- 
session of  land  in  a  suit  to  enforce  specific  performance  of  contract.  Qupin 
v.  Watts,  479. 

16.  Ik  cases  of  mechanic's  lien.  In  oases  arising  nnder  the  act  relat- 
ing to  mechanic's  lieus  (Rev.  Stat.,  ch.  54,  427)  the  ohancery  practice  is  to  be 
observed.    Clear  Creek  Mining  Co.  v.  Root,  974. 

PRACTICE  IN  SUPREME  COURT : 

1.  Exception  to  ruling  of  court.  Error  cannot  be  assigned  upon  the 
ruling  of  the  court  in  giving  an  instruction  to  the  jury,  unless  an  exception 
to  suoh  ruling  was  entered  at  the  time  it  was  made.    Smith  ei  aL  v.  Cisson, 

29;  Kurtz  v.  Simonton,  70;  Smith  v.  The  People,  121. 

2.  Joinder  in  error.  A  defendant  failed  to  join  in  error  as  required 
by  rule  of  court,  and  the  judgment  was  for  that  reason  reversed.  Murdoch 
v.  Townsend,  33. 

3.  Bill  of  exceptions— when  necessary.  A  motion  for  a  new  trial, 
and  a  motion  to  vacate  a  judgment,  and  affidavits  in  support  thereof  should 
be  preserved  in  the  record  by  bill  of  exceptions.  Anderson  v.  Sloan,  33; 
Kurtz  v.  Simotiton,  70. 

4.  The  copy  of  a  note  attached  to  a  declaration  and  inserted  in  the  tran- 
script of  the  record  by  the  clerk  is  no  part  of  the  record.  It  should  be 
embodied  in  a  bill  of  exceptions.     Cook  v.  Hughes,  51. 

5.  Judgment— partial  reversal.  A  judgment  will  not  be  reversed 
in  part  or  affirmed  in  part.    Lanyley  et  al.  v.  Grill  et  al.,  71. 

6.  Bill  of  exceptions— defective.  If  evidence,  offered  by  a  defend- 
ant to  disprove  the  plaintiff's  case,  is  excluded  by  the  court,  the  bill  of 
exceptions  should  contain  the  evidence  given  on  behalf  of  the  plaintiff,  in 
order  that  this  court  may  determine  the  relevancy  of  the  evidence  so 
excluded.    Kinnear  v.  Tucker  et  al.,  74. 

7.  When  to  file  bill  of  exceptions.  A  bill  of  exceptions,  filed  in 
vacation,  there  being  no  order  of  court  to  authorize  it,  is  no  part  of  the 
record.     Urman  et  al.  v.  Kirth  et  al.,  82. 

8.  Error  may  be  assigned  on  agreed  case.  In  a  case  heard  on  an 
agreed  statement  of  facts,  it  is  not  necessary  to  move  for  a  new  trial  in  the 
court  below : 

Or  to  preserve  the  statement  of  facts  in  the  record  by  bill  of  exceptions : 
Or  to  except  to  the  judgment  of  the  court  below.    Clayton  v.  Smith,  95. 

9.  Error— must  appear  of  record.  Error  oannot  be  assigned  as  to 
matters  not  of  record.  Shallcross  v.  Kretschmer,  493;  Smith  v.  The 
People,  121. 

10.  Computation  of  time.  In  computing  the  time  allowed  by  the  dis- 
trict court  for  filing  an  appeal  bond,  the  day  on  which  the  order  was  made 
is  to  be  excluded.  Appeal  bond  must  be  filed  within  the  time  allowed  by 
the  district  court.    Hax  et  al.  v.  Leis,  171. 

11.  Dismissing  writ  of  error  —  effect.  If  plaintiff  voluntarily  dismiss 
his  writ  when  his  cause  is  regularly  before  the  court,  this  will  operate  to 
affirm  the  judgment  of  the  court  below.     Wes.  Un.  TeL  Co.  v.  Graham,  182. 

12.  If  the  writ  be  dismissed  for  irregularity  therein  no  such  effect  will 
follow.  Id. 

13.  Former  adjudication  must  be  pleaded.  Upon  motion  to  dismiss 
the  writ  of  error,  this  oourt  cannot  determine  that  the  judgment  was 
affirmed  on  appeal.  The  former  adjudication  Bhould  be  pleaded.  Hax  et 
aL  v.  Leis,  187. 

14.  Appeal — effect  of  dismissal  upon  the  judgment.  If  an  appeal 
is  dismissed  for  the  reason  that  the  appeal  bond  was  not  filed  within  the 
time  fixed  by  the  district  oourt,  this  will  not  operate  to  affirm  the  judgment, 
and  a  writ  of  error  may  "be  proseouted  to  reverse  the  same  judgment.  Id. 

15.  Costs  denied.  Where  a  motion  for  new  trial  has  not  been  presented 
in  the  time  and  manner  directed  by  the  oourt,  the  party  in  fault  will  not 
be  allowed  costs.    Kinney  v.  Williams,  191. 

16.  Objection  to  evidence  must  be  made  at  the  trial.  Objections 
to  evidence  cannot  be  presented  for  the  first  time  in  this  court.  MachetU 
v.  Wanleut,  225 ;  DeiU  v.  CUy  of  Central,  324 ;  Mills  et  ux.  v.  Angela,  334. 
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17.  Manner  of  preserving  objection,  that  written  instrument 
has  been  altered  after  execution.  It  was  objected  to  a  written 
instrument  when  it  was  offered  in  evidence,  that  it  had  been  altered  after 
execution  by  changing  the  name  of  the  payee  and  the  date,  and  the  objec- 
tion was  overruled.  The  instrument  not  having  been  attached  to  the 
record  filed  in  this  court,  the  ruling  of  the  court  below  on  this  point  cannot 
be  reviewed.    Cheney  v.  Barber,  250. 

18.  Costs  will  not  be  allowed  to  party  in  fault.  Where  the  error 
complained  of  was  occasioned  by  the  negligent  act  of  the  attorney  for 
plaintiff  in  error,  oosts  will  not  be  allowed.    Raskins  v.  Tucker  et  aL,  203. 

19.  Diminution  of  record  —  will  not  be  noticed  if  error  appear. 
A  bill  of  exceptions  in  the  record  was  not  questioned,  but  it  was  alleged 
that  another  bill  of  exceptions  remained  in  the  court  below.  Error  appear- 
ing in  the  bill  of  exceptions  contained  in  the  transcript  on  file,  a  suggestion 
of  diminution  of  the  record  will  not  be  noticed.    Jones  v.  Carothers,  291. 

20.  Error  in  entering  judgment.  The  judgment  of  the  distriot 
court,  being  for  the  higher  offense,  was  sot  aside,  and  the  court  below  was 
directed  to  pronounce  judgment  on  the  verdiot  for  the  misdemeanor  speci- 
fied in  the  last  clause  of  section  43  of  the  Criminal  Code.  Foster  v.  The 
People,  294. 

21.  Where  the  conviction  was  proper,  but  the  law  was  misap- 
plied. Where  the  law  of  the  case  was  misconceived  in  the  court  below 
and  the  judgment  is  erroneous,  a  new  trial  will  be  granted,  although  the 
evidence  was  sufficient  to  warrant  a  conviction  upon  two  counts  in  the 
indictment.    Famum  v.  U.  flL,  809. 

22.  Mandamus— where  the  court  is  divided  in  opinion.  Upon 
application  for  mandamus,  if  the  court  is  equally  divided  in  opinion,  the 
writ  will  be  denied.    The  People  v.  Hallett,  862. 

23.  Assigning  errors.  Errors  should  be  assigned  with  such  particu- 
larity as  to  give  information  of  the  objections  to  the  record  upon  which  the 
plaintiff  intends  to  rely.    Clear  Creek  Mining  Co.  v.  Ifoot,  374. 

24.  Service  bt  publication— what  evidence  sufficient.  Where  the 
decree  recites  that  there  was  notice  by  publication,  and  the  record  is  not 
complete,  the  decree  wilj  not  be  reversed  because  the  certificate  of  publica- 
tion 1b  not  found  in  the  record.  Id. 

25.  Ground  of  objection  to  testimony  should  be  stated.  If  the 
nature  of  an  objection  to  testimony  is  suoh  that,  by  the  production  of 
further  testimony,  the  evidence  objected  to  is  susceptible  of  being  made 
admissible,  the  particular  ground  of  objection  must  be  stated,  and,  if  it  is 
not  stated,  a  court  of  review  ought  to  regard  the  evidence  as  properly 
admitted.  Cody  v.  Butterfield,  878;  Watson  v.  Hdhn,  494;  Consolidated 
Gregory  Company  v.  Raber,  512. 

28.  In  an  aotion  upon  a  promissory  note  against  a  woman,  it  appeared 
that  she  was  married  previous  to  the  execution  of  the  note,  and  it  did  not 
appear  that  the  note  was  executed  in  or  about  the  sole  trade  or  business  of 
defendant,  or  in  relation  to  her  separate  estate ;  and  it  was  urged  in  this 
court  that,  upon  these  facts,  a  presumption  arises  that  the  marriage  existed 
at  the  time  of  the  execution  of  the  note,  and  that  the  burden  of  showing 
that  the  note  was  given  in  relation  to  the  separate  business  or  estate  rested 
upon  the  plaintiff.  These  objections,  not  having  been  made  in  the  court 
below,  cannot  be  urged  here.    Cody  v.  Butterfield,  378. 

27.  Presumption  in  support  of  record  of  court  of  general  ju- 
risdiction. Where  an  attorney  made  oath  that  he  had  no  notice  of  a 
motion  for  leave  to  amend  tjjie  declaration,  and  there  is  no  Bhowing 
whether  his  clients  were  notified,  iu  support  of  the  proceedings  of  the 
court  it  will  be  presumed  that  notice  was  served  upon  the  clients.  Good  et 
aL  v.  Martin,  406. 

28.  Bill  of  exceptions— in  trial  to  the  court  without  a  jury. 
If  a  cause  is  tried  to  the  court  without  a  jury,  exception  must  be  taken  to 
the  judgment  of  the  court,  if  the  party  aggrieved  wishes  to  have  it  reviewed 
in  this  court.    Phelps  v.  Spruancet  414. 

29.  In  such  case  a  motion  for  new  trial  is  unnecessary,  but  the  exception 
to  the  judgment  of  the  court  is  indispensable,  if  that  judgment  to  to  be 
reviewed  here.  Id. 
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SO.  Bill  of  exceptions  —  when  necessary.  Error  cannot  be  assigned 
as  to  the  damages  awarded  in  the  oourt  below,  unless  the  evidence  upon 
which  the  finding  was  made  is  preserved  in  the  record.  Lowland  v.  Sean, 
488. 

31.  Bill  of  exceptions,  whin  it  should  be  signed.  A  bin  of  excep- 
tions must  be  signed  during  the  term  at  which  the  judgment  or  opinion 
exoepted  to  is  given,  unless  a  day  in  vacation  is  allowed  therefor  by  order 
of  the  court.    Murphy  v.  Cunningham,  487. 

32.  Objection  waived  bt  joining  in  erbob.  But  if  a  defendant  join 
in  error,  he  thereby  waives  the  objection  that  the  bill  of  exceptions  was 
filed  in  vacation  without  an  order  of  court,  and  all  mattere  appearing  in  the 
transcript  which  are  esteemed  in  law  to  form  part  of  the  record,  will  be 
considered  by  the  court.  Id. 

88.  New  trial  —  presumption  in  favor  of  finding.  Where  an  issue 
of  fact  is  submitted  to  the  judge  at  nisi  print,  he  performs  the  functions  of 
both  court  and  jury,  and  the  same  presumption  must  be  indulged  to 
tain  his  finding  as  would  be  made  in  favor  of  the  verdict  of  a  jury.  Id. 

84.  Error  in  form  of  judgment.    If  no  error  appears  prior  to  the 
diet,  the  cause  will  be  remanded,  with  leave  to  plaintiff  to  move  the  court 
below  for  the  proper  judgment.    Anderson  et  al  v.  Sloan,  83. 

85.  Certiorari  fob  lost  rsoobds.  Certiorari  will  not  be  issued  to  bring 
up  matter,  not  of  record,  in  the  court  below. 

Where  a  bill  of  exceptions  has  been  lost  from  the  files  of  the  oourt  below 
certiorari  cannot  be  issued  to  bring  up  the  record  of  such  bill  until  the  loss 
has  been  supplied.    Clement*  v.  Hahn,  480. 

86.  Presumption  in  favor  of  judgment  below.  Where  the  bill  of 
exceptions  does  not  contain  all  of  the  evidence  given  in  the  trial  in  the  court 
below,  the  oourt  will  presume  that  the  finding  of  the  district  court  is  cor- 
rect.    Watson  v.  Hahn,  494;  Kinnear  v.  Tucker,  74;  Cook  v.  Hughes,  SI. 

87.  Removal  of  records  into  supreme  court.  This  court  will  not 
take  cognisance  of  questions,  arising  in  a  criminal  cause,  which  are  brought 
into  this  court  from  a  district  court  by  agreement  of  parties.  The  People  v. 
Myers,  508. 

88.  Where  judgment  has  been  taken  for  a  greater  sum  than  the 
ad  damnum.  If  judgment  is  obtained  for  an  amount  exceeding  the 
damages  laid  in  the  declaration,  the  plaintiff  in  the  judgment  may  remit 
the  excess  and  take  judgmeut  in  this  oourt  for  the  amount  claimed  in  his 
declaration. 

Costs— when  plaintiff  below  has  taken  judgment  for  too  large 
an  amount.  In  such  case  appellant  will  be  allowed  costs  in  this  court. 
Consolidated  Gregory  Co.  v.  Raber,  582. 

80.  Appeal  bond.  If  several  defendants  prav  an  appeal  jointly,  and 
the  bond  is  executed  by  one  only,  it  is  not  amendable.   Andre  v.  Jones,  480. 

40.  Appeal.  Will  not  lie  from  interlocutory  order.  Armor  v.  Lyon 
et  aLy  7. 

41.  Appeal.  Will  not  He  from  probate  to  district  court.   Cass  v.  Danis,  48. 

42.  In  quo  warranto  proceeding.    Pollock  et  al.  v.  The  People,  88. 

48.  Appeal.  Must  be  prayed  for  within  three  days  after  judgment. 
Freas  v.  TownseiuL,  88. 

44.  Damages  for  delay.  Where  a  writ  of  error  was  prosecuted  for 
delay,  twenty  per  oent  of  the  amount  of  the  judgment  was  awarded  to 
the  defendant  iu  error.    Shallcross  v.  Kretschmer,  403. 

45.  Judgment  upon  demurrer  — sufficiency.  Where  two  demurrers 
to  the  declaration  were  on  file,  and  the  judgment  of  the  oourt  refers  to  the 
■aid  demurrer,  without  specifying  either  of  them,  it  will  be  presumed  that 
the  court  passed  upon  both  of  them.     Watson  v.  Bahn,  885. 

46.  Judgment— what  shall  be  regarded  as  final.  Where  the 
court  below  has  awarded  execution,  this  court  will  entertain  a  writ  of  error 
to  reverse  the  judgment,  although  the  record  of  such  judgment  is  defective. 
Hoehne  v.  TrisjiUo,  161. 

PRINCIPAL  AND  AGENT : 

1.  Agent—  authority  of  clerk  in  a  store,  A  clerk  left  in  charge  of 
a  store  during  the  absence  of  his  principal,  with  instructions  to  do  the  best 
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he  can,  has  no  authority  to  sell  the  entire  stock  valued  at  upwards  of 
910,000,  to  a  single  creditor  of  his  principal  to  satisfy  a  debt  of  less  than 
$7,000.    Berry  v.  Hart  et  al.t  246. 

2.  Agent's  authority  —  mat  be  attacked  bt  creditor  of  the  prin- 
cipal. A  creditor  of  the  principal  may  attack  a  sale  made  by  an  agent, 
upon  the  ground  that  the  agent  was  without  authority  to  make  it,  but  a 
mere  stranger  cannot  be  allowed  to  interfere  between  principal  and  agent. 

The  creditor  must  prove  a  debt  and  legal  process  against  the  prin- 
cipal in  the  same  manner  as  one  who  seeks  to  avoid  a  sale  under  the  statute 
of  frauds  and  for  the  same  reason.  Id. 

8.  Agents  — what  signature  will  bind  principal.  If  an  agent  sign 
a  bill  of  exchange  in  this  form,  "T.  B.  T.,  agent  for  S.  T., "  and  there  is 
nothing  in  the  body  of  the  bill  evincing  an  intention  to  bind  the  prinoipal, 
the  agent  shall  be  regarded  as  the  drawer  of  the  bill.  Tannett  v.  R.M.  Nat 
Bank,  278. 

4.  Attorney  in  pact — to  execute  appeal  bond.  If  authority  is  given 
by  statute  to  the  president  of  a  school  district  to  execute  an  appeal  bond  on 
behalf  of  the  distriot,  the  district  may  nevertheless  confer  the  same  author- 
ity upon  its  secretary.  A  party  may  have  several  agents  appointed  to  do 
the  same  thing.    School  District  No.  8  Jefferson  Co.  v.  Erskin,  367. 

5.  Agent  — who  is  charged  as  principal  must  show  previous 
authority.  In  an  action  against  T.  to  recover  the  price  aud  value  of  cer- 
tain goods  alleged  to  have  been  purchased  by  him,  the  defendant  alleged 
that  he  purchased  the  goods  for  B.  aud  as  his  agent ;  but  there  was  nothinz 
to  show  that  B.  had  given  to  T.  authority  to  purchase  such  goods.  Held, 
that  the  defense  was  not  made  out.    Tiger  v.  Lincoln  et  aL,  304. 

6.  Deed  by  husband,  without  wife,  under  power  from  both.  A 
deed  oonveying  the  husband's  land,  executed  in  the  name  of  the  husband 
only,  by  an  attorney  in  fact,  under  a  power  proceeding  from  the  husband 
and  wife,  is  as  effectual  as  if  the  wife  had  joined  therein. 

Power  of  attorney  — conditions  imposed  on  attorney.  In  an 
authority  to  convey  lands,  the  priuoipal  may  impose  frivolous  and  imperti- 
nent conditions  upon  his  attorney,  aud,  if  the  conditions  are  merely  indif- 
ferent, and  not  malum  prohibitum  or  malum  in  se,  his  will  shall  be  observed. 

Power  of  attorney — condition  against  public  policy .  It  is  against 
publio  policy  that  land  records  should  be  incumbered  by  invalid  convey- 
ances purporting  to  be  executed  by  persons  incapable  in  law,  and  so  hold- 
ing out  empty  promises. 

A  power  op  attorney,  executed  by  husband  and  wife,  which  confers 
authority  to  convey  lands  of  the  husband,  in  so  far  as  it  requires  that  the 
conveyance  shall  be  made  in  the  name  of  the  wife,  imposes  a  condition 
which  the  law  will  not  suffer  the  attorney  to  perform. 

Power  of  attorney —illegal  or  void  condition.  An  illegal  or  void 
condition  inserted  in  a  warrant  of  attorney  may  be  disregarded  by  the 
attorney. 

Power  from  husband  and  wife  to  sell  husband's  estate— how 
executed.  A  power  proceeding  from  husbaud  and  wife,  as  to  the  estate 
of  the  husband,  is  well  exeouted  in  his  name  alone.    HoUaday  v.  D alley,  460. 

7.  Agent  of  mining  company  — extent  of  authority.  An  agent  of  a 
mining  company  may  employ  laborers  in  the  business  of  the  company,  but 
he  cannot  pledge  the  faith  of  tho  company  to  persons  not  so  employed. 
Consolidated  Gregory  Company  v.  llabtr,  511. 

8.  If  an  agent  of  a  mining  company  employ  a  person  to  take  care  of  a 
team  which  does  not  belong  to  the  oompany,  used  by  such  agent  while 
atteuding  to  the  busines  of  the  company,  and  also  while  attending  to  the 
business  of  other  parties  for  whom  the  agent  is  acting,  such  employment  is 
beyond  the  scope  of  the  agent's  authority,  and  the  company  is  not  liable  for 
the  wages  of  the  person  so  employed.  Id. 

9.  Agent  — authority  of  engineer  of  railway  company.  An  engi- 
neer of  a  railway  company,  as  such,  has  no  authority  to  pledge  the  company 
to  pay  indebtedness  due  from  a  contractor,  who  is  engaged  in  building  the 
road,  to  one  of  his  employees.    Powrie  v.  Kunsas  Facijic  Railway  Co.,  629. 

10.  Principal— not  bound  where  agent  exceeds  his  authority.  P., 
who  was  employed  by  R.,  a  contractor  on  a  railroad,  proposed  to  discontinue 
work  onacoouut  of  R.'s  inability  to  pay  him.  Thereupon  G.,  an  engineer  of 
the  railway  company,  stated  that  if  the  meu,  of  whom  P.  was  one,  would  go 
on  and  complete  the  work,  the  oompany  would  see  them  paid. 
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There  being  nothing  to  show  that  the  engineer  was  authorized  to  make 
saoh  promise,  an  action  against  the  company  will  not  lie  thereon.  Id. 

11.  Agent  of  mining  company—  authority.  A  superintendent  of  a 
mine,  with  authority  to  take  ore  therefrom,  and  orush  it  for  the  purpose  of 
obtaining  gold,  cannot,  upon  suoh  authority,  borrow  money  in  the  name  of 
his  principal.    Union  Gold  Mining  Co.  v.  H.  M.  Nat.  Bank,  632. 

12.  Corporation— presumption  as  to  officer's  acts.  The  president 
of  a  corporation  cannot  put  off  his  official  character  at  will  and  deny  to  those 
who  have  business  with  the  corporation,  access  through  him.  While  acting; 
upon  the  business  of  the  corporation,  all  his  acts,  within  the  scope  of  his 
authority  as  president,  must  do  regarded  as  official.  Id. 

13.  Agent— authority  of  president  of  a  corporation.  An  under- 
taking of  a  president  of  a  corporation  to  bring  before  the  board  of  directors, 
at  a  time  specified,  a  demand  against  the  corporation  for  money  borrowed 
by  an  agent  of  the  corporation,  is  within  the  scope  of  his  authority  as  presi- 
dent, and  the  corporation  is  bound  to  consider  the  demand  at  the  time 
specified.  Id. 

PRINCIPAL  AND  SURETY : 

Surety  in  appeal  rond  cannot  require  obligee  to  proceed  against 
his  principal.  In  an  action  on  an  appeal  bond,  a  plea  by  a  surety  in  the 
bond  that  execution  has  not  been  sued  out  on  the  judgment  from  which  the 
appeal  was  taken  is  bad.    Anderson  et  al.  v.  Sloan,  484. 

PROCESS : 

See  SERVICE  AND  RETURN  OF  PROCESS. 

REASONABLE  DOUBT  : 

See  CRIMINAL  LAW,  4. 

RECORD . 

1.  Verdict  of  jury.  A  copy  of  the  verdict  of  a  jury,  inserted  in  the 
transcript  of  the  record,  will  not  be  received  to  contradict  the  record  of  the 
verdict  given  in  the  proceeding  of  the  court.    Langley  et  al,  v.  Qrill  et  al,  TL 

2.  Construction  of  the  word  "defendants."  The  word  "defend- 
ants," used  in  the  record  of  a  judgment  in  a  cause  where  there  are  two 
defendants,  will  be  regarded  as  referring  to  both  of  them,  although  one  of 
them  has  not  been  served  with  process.  Id. 

8.  Common  law — how  constituted.  At  common  law  the  testimony  of 
witnesses,  the  opinions  of  the  court  upon  questions  of  evidence,  the  charge 
of  the  court  to  the  jury,  aud  other  incidents  attending  the  trial  of  a  cause, 
did  not  appear  in  the  record.    Smith  v.  The  People,  121. 

4.  Bill  of  exceptions  in  criminal  cause.  A  statute  of  this  territory 
(4  Sess.  92)  makes  it  the  duty  of  a  judge  to  Bign  and  seal  a  bill  of  exceptions 
in  a  criminal  cause,  when  tendered  to  him,  and  provides  that  such  bill  of 
exceptions  shall  be  filed  by  the  clerk,  and  shall  become  a  part  of  the  record 
of  suoh  cause.  Id. 

5.  Record  of  exceptions— how  made.  Exceptions  to  the  rulings, 
opinions  and  decisions  of  the  court  form  no  part  of  the  record  until  they 
are  reduced  to  writing,  and  signed  and  sealed  by  the  judge.  Id. 

6.  Records  of  prorate  courts.  A  mere  minute  or  memorandum  of  a 
proceeding  is  not  a  record.  An  entry  in  the  following  form,  "judgment 
given  by  default,  by  order  of  the  court,"  is  not  a  judgment,  lioenne  v. 
TrugiUo,  16L 

7.  Record  of  defendants1  appearance  at  trial.  Where  the  record 
recites  that  the  defendants  appeared  at  the  trial,  the  presumption  is  that  all 
were  present  who  had  been  served  with  process.  Anderson  et  aL  v.  Sloan, 
485. 

8.  Former  recovery*-  conclusive.  In  an  action  of  replevin  it  appeared 
that  the  property  in  dispute  had  been  the  subject  of  another  suit,  and  the 
record  of  that  suit  being  introduced  in  evidence,  a  verdict  contrary  to  the 
judgment  in  the  first  suit  will  not  be  sustained.    Carothers  v.  Jones,  196. 

REDEMPTION  FROM  SALE  UNDER  EXECUTION : 
See  JUDICIAL  SALES,  2. 
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REPLEVIN: 

1.  Wrongful  taking  — demand  and  refusal.  In  replevin  it  is- neces- 
sary to  show  a  wrongful  taking  or  detention  of  the  property  in  controversy, 
and  it  is  erroneous  to  instruct  the  jury  that  the  only  matter  in  dispute  is 
the  ownership  of  the  property.    Sopria  v.  Truax,  89. 

2.  By  mortgage  or  chattels— evidence  of  indebtedness.  A  mort- 
gagee of  ohattels  may  proceed  against  the  mortgaged  property  while  he 
holds  any  portion  of  the  indebtedness  secured  by  the  mortgage,  and  in 
replevin  for  such  chattels  it  is  sufficient  for  him  to  thow  that  he  holds 
some  portion  of  the  indebtedness  secured  by  the  mortgage.  Machette  v. 
Warden,  225. 

3.  Will  not  lie  for  taking  without  detention.  Under  the  statute 
the  action  of  replevin,  whether  in  the  cepit  or  detinet  lies,  as  at  oommon 
law,  only  for  the  recovery  of  goods  in  specie,  and  a  mere  unlawful  taking, 
not  followed  by  detention,  will  not  Buffice  to  maintain  it.  Paul  v. 
Luttrel,  317. 

4.  In  detinet— demand  and  refusal.  In  replevin  against  one  who 
has  aoquired  the  property  replevied  in  good  faith,  it  is  necessary  to  prove  a 
demand  before  suit  brought  or  something  equivalent  to  it.  Roach  v. 
Binder,  322. 

5.  Demand  and  refusal.  It  is  not  necessary  that  a  defendant  in 
replevin  should  expressly  refuse  to  comply  with  a  demand  for  property. 
If  he  neglect  to  deliver  it  and  contest  the  suit,  he  cannot,  after  verdiot,  be 
permitted  to  say  that  he  intended  to  avoid  litigation  by  surrendering  the 
property  before  suit.    Howard  v.  Sherwood,  117. 

6.  Defense  arising  after  suit  brought.  In  an  action  of  replevin 
by  a  mortgagee  to  recover  possession  of  the  ohattels  mortgaged,  the  defend- 
ant oannot  defeat  the  action  by  showing  that  a  portion  of  the  indebtedness 
mentioned  in  the  mortgage  has  been  paid.    Machette  v.  Wanless,  225 

7.  Pleading  in  replevin— fraud.  The  rule  which  requires  that 
fraud  be  specially  pleaded  does  not  apply  to  the  action  of  replevin.  Sopris 
v.  Truax,  89. 

8.  Pleading  in  replevin— detention  of  property  may  be  put  in 
issue.  The  detention  of  the  goods  is  a  material  fact,  necessary  in  either 
form  of  action  to  maintain  the  plaintiff's  oase,  and  may  always  be  put  in 
issue,  either  by  the  plea  of  turn  aetinet,  or,  perhaps  by  the  plea  of  non  cepit, 
where  the  plaintiff  declares  in  the  ceptt  or  by  special  plea.  Paul  v. 
Luttrell,  317. 

SERVICE  AND  RETURN  OF  PROCESS: 

1.  Service  of  attachment- how  mads.  The  statute  regulating  the 
service  of  writs  of  attachment  requires  the  sheriff  to  read  the  writ  to  the 
defendant  named  therein,  or  to  deliver  to  him  a  true  oopy  thereof,  and  per- 
sonal service  oannot  be  obtained  except  in  one  of  these  ways.  Crary  v. 
Barber,  172. 

2.  In  serving  a  writ  of  attachment  a  sheriff  oannot  substitute  his  own 
language  for  that  of  the  writ,  or  cull  from  the  writ  such  facte  as  he  believes 
to  be  material  for  the  information  of  the  defendant,  but  the  language  of  the 
writ  must  be  used.  Id. 

3.  A  return  to  a  writ  of  attachment  —  That  the  name  of  the  plaintiff, 
the  amount  claimed,  and  when  and  where  the  defendant  was  to  answer  the 
complaint  of  the  plaintiff  was  read  to  the  defendant,  is  not  sufficient.  Id. 

4.  Sheriff's  return  —  amendment  of.  A  sheriff  may  amend  his  return 
to  a  summons  by  leave  of  the  district  court,  after  the  record  of  the  cause 
has  been  removed  into  this  court.  Anderson  v.  Sloan,  33;  Loveland  v. 
Sears,  433. 

5.  Attachment  writ,  which  recites  no  cause,  is  irregular.  That 
the  defendants  reside  out  of  the  county  is  no  ground  for  issuing  an  attach- 
ment, and  a  writ,  in  which  this  is  recited  as  the  cause  of  actaohment,  is 
Irregular  on  its  face.    Nachtrieb  v.  Stoner,  424. 

G.  Jurisdiction  —service  of  process.  It  is  error  to  enter  judgment 
against  parties  who  have  not  been  served  with  process.  Dorsttt  v.  Crew, 
18 ;  Langley  et  al.  v.  Qrili  et  aL,  71. 

7.  Service  of  process  must  be  shown  by  the  record.  The  record 
must  show  that  the  defendant  was  duly  notified  of  the  proceedings  against 
him,  or  that  he  appeared  in  the  district  court.    Crary  v.  Barber,  172. 
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8.  Sheriff's  return.  A  return  to  a  summons,  "  T  have  duly  served  the 
within  by  reading  the  same  to  the  within-named  John  C.  Bruce  and  John 
H.  Langley,  not  found  in  my  county,  as  I  am  therein  commanded/'  is  ambig- 
uous, and  should  not  be  received.    Langley  et  dL  v.  Chill  el  dL,  71. 

SPECIFIC  PERFORMANCE  OF  CONTRACT : 

1.  Specific  performance — title  to  land.  A  vendor  who  seeks  specific 
performance  of  a  contract  for  a  sale  of  laud  must,  in  his  bill  of  complaint, 
set  forth  his  readiness  and  ability  to  make  a  good  title  to  the  land. 

Decree  should  extend  to  the  whole  contract.  Upon  bill  by 
vendor  against  vendee  to  enforce  specific  performance  of  contract  for  sale 
of  land,  the  defendant  cannot  be  required  to  pay  the  purchase-money,  or, 
in  default  thereof,  to  surrender  the  contract  to  be  canceled,  except  upon  the 
condition  that  the  oomplainaut  convey  the  land  to  him. 

Possession  of  land  obtained  under  contract  of  purchase. 
Where  a  vendee  of  land  has  obtained  possession  from  the  vendor  under  a 
oontraot  of  purchase,  if  he  refuses  to  pay  the  purchase-money,  and  accept 
the  vendor's  title,  he  must  surrender  the  possession.  And  this  although 
the  vendor  has  not  a  good  title .    GHlpin  v.  Watts,  479. 

2.  Practice  in  chancery  —  bill  to  enforce  vendor's  lien  —  decree. 
A  oontraot  for  the  sale  of  land  was  made,  but  the  land  was  not  conveyed. 
Upon  bill  filed  by  the  vendor  to  enforce  a  lien  for  the  purchase-money,  it 
was  error  to  decree  a  sale  of  the  land.  The  proper  practioe  iu  such  case  is 
to  require  the  vendee  to  pay  the  money  due  upon  the  contract  within  a 
specified  time,  or  in  default  thereof  that  he  be  foreclosed  of  all  equity  of 
redemption  in  the  premises.    Todd  etaLv.  Simonton,  54. 

STAMPS : 

1.  Need  not  be  canceled.  Au  instrument  which  has  been  stamped 
according  to  the  revenue  laws  of  the  United  States  may  be  read  in  evidence, 
although  the  stamp  thereon  has  not  been  canceled. 

Construction  of  the  act  relating  to.  Whether  an  instrument  is 
admissible  in  evidence,  under  the  act  of  1864,  is  to  be  determined  by  section 
163  of  that  act  as  amended  (14  Statute  at  Large,  143).    Patterson  v.  Gtfe,  200. 

STATIONERY : 

See  STATUTES,  CONSTRUCTION,  1L 

STATUTES  —  CONSTRUCTION : 

1.  Mechanics'  lien  act  of  1861.  The  act  of  1861,  relating  to  mechanics' 
liens  (1  Sess.  258),  is  not  retrospective.    Townsend  et  dL  v.  Wild  et  aly  10. 

2.  Construction  of  section  3  of  act  of  oongress  of  1790,  relating 
to  crimes.  The  territory  of  Colorado  is  not  a  place  or  district  of  country 
under  the  sole  and  exolubive  jurisdiction  of  the  United  States  within  the 
meaning  of  section  3  of  the  act  of  congress  of  1790.  1  Statute  at  Large,  113. 
Franklin  v.  U.  S.,  35. 

3.  Statute  repugnant  to  Organic  act.  Seotions  4,  5,  6  and  7  of  the 
act  of  1855,  relating  to  probate  courts  (4  Sess.  98),  which  provide  for  appeals 
from  probate  to  district  courts,  are  repugnant  to  the  Organic  act,  and  there- 
fore inoperative  and  void.    Cass  v.  Davis,  43. 

4.  Statute  inoperative.  The  thirteenth  section  of  the  act  of  1861  (1 
Sess.  71),  concerning  licenses,  was  never  effectual  for  any  purpose.  Paten 
v.  The  People,  77. 

5.  License — general  law  not  affected  bt  charter  of  Black  Hawk. 
The  act  incorporating  the  oity  of  Black  Hawk,  and  conferring  power  upon 
the  authorities  of  that  oity  to  license  the  sale  of  spirituous  liquors  (3  Sess. 
228),  does  not  affect  the  act  of  1861  (1  Sess.  69)  as  amended,  which  confers 
like  power  upon  the  board  of  oouuty  commissioners.  Id. 

6.  Construction  of  revenue  law  of  1884.  As  to  contracts  made  after 
the  law  of  June  30, 1864  (13  Stat,  at  Large)  was  passed,  the  law  will  presume 
that  the  two  and  one-half  per  centum,  mentioned  in  section  103  of  that  act, 
is  iuoluded  in  the  rate  specified  in  the  contract,  and  a  carrier  of  goods  for 
hire  cannot  recover  the  tax  in  addition  to  the  contraot  price.  Clayton  v. 
Smith,  95. 

7.  Act  repealed.  The  act  of  1864  (8  Sess.  102),  relating  to  mechanics' 
liens,  was  repealed  bv  the  act  of  1867  (6  Sess.  75)  upon  the  same  subject. 
Woodbury  et  al.  v.  Qrxmes  et  dL,  100. 
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&  Kansas  territory,  laws  of,  relating  to  descent  of  real  estate. 
In  November,  1860,  there  were  three  statutes  in  Kansas  relating  to  the  de- 
scent of  real  estate.  By  the  first  the  widow  had  one-half  the  real  estate  of 
her  deceased  husband,  the  other  half  going  to  the  children  of  the  marriage 
and  of  the  husband.  By  the  second,  she  had  one- half  in  value  of  the 
realty  to  be  set  apart  to  her  under  the  direction  of  the  oourt.  By  the  third, 
she  was  endowed  of  the  third  part  of  all  the  lands  whereof  her  husband 
was  seized,  of  an  estate  of  inheritance  during  coverture.  She  was  required 
to  elect  between  these  acts  within  six  months  after  the  death  of  her  hus- 
band.   CrandaU  v.  Sterling  Gold  Mining  Co.,  106. 

9.  Election— effect  of  widow's  failure  to  make.  In  ejectment 
by  a  widow  olaiming  as  heir  to  her  deceased  husband's  estate,  under  the 
first  of  the  acts  mentioned,  it  did  not  appear  that  she  had  declared  her  elec- 
tion to  take  under  that  statute  within  the  time  prescribed.  Held,  that  she 
oould  not  recover.  Id,  ' 

10.  Record— rill  of  exceptions— statute  of  Westminster.  The 
statute  of  Westminster  which  gave  the  bill  of  exceptions  had  no  applica- 
tion to  oriminal  oauses.    Smith  v.  The  People,  12L 

U.  Meaning  of  the  word  "  stationery. "  Blanks  used  by  a  clerk  of 
a  district  oourt  are  not  stationery  within  the  meaning  of  section  28,  ohapter 
21,  Revised  Statutes,  and  the  county  is  not  liable  for  them.  Board  of  Co, 
Com.  v.  Koons  et  at.,  160. 

12.  Military  reservation— laws  of  territory  operate  within. 
An  indictment  and  conviction  under  ohapter  53,  Revised  Statutes,  for 
selling  spirituous  diquor  without  license,  at  and  within  the  military 
reservation  of  Fort  Lyon,  is  good.    Reynolds  v.  The  People,  179. 

13.  Construction  of  the  act  relating  to  stamps.  Whether  an 
instrument  is  admissible  in  evidence,  under  the  act  of  1864,  is  to  be 
determined  by  section  163  of  that  act  as  amended  (14  Statute  at  Large,  143). 
Patterson  v.  Chile,  200. 

14.  Construction  of  section  43  of  Criminal  Code,  relating  to 
mayhem.  The  effect  of  the  proviso  in  section  48  of  the  Criminal  Code 
(Rev.  Stat.  202)  is  to  reduce  tne  orime  in  oertain  specified  oases  from  a 
higher  to  a  lower  grade.    Foster  v.  The.  People,  293. 

16.  Construction  of  section  12,  act  of  1864 —what  is  an  offense  by 
mail  carrier.  A  mail  carrier  who  secretes,  embezzles  or  destroys  a  letter, 
packet,  bag  or  mail  of  letters  intrusted  to  him  to  be  carried,  offends  against 
the  first  olause  of  section  12  of  the  act  of  1864  (13  Stat,  at  Large,  336),  and 
if  the  letter,  paoket,  bag  or  mail  of  letters  contain  any  article  of  value,  he 
offends  against  the  last  clause  of  that  section.    Farnum  v.  U.  3.,  309. 

16.  Trust— town  site— under  legislative  control.  Under  the 
act  of  oongress  of  May  23, 1844  (6  Stat,  at  Large,  667),  and  the  amendatory 
act  of  May  28, 1864  (13  Stat,  at  Large,  94),  the  ezeoutlon  of  the  trust  is 
under  the  sole  and  exolusive  direction  of  the  legislative  assembly.  City  of 
Denver  v.  Kent,  387. 

17.  Statute— repugnant  to  acts  of  congress,  seotion  6  of  the  act 
of  the  assembly  of  1866  (5  Seas.  88),  by  whioh  unclaimed  lots  were  granted 
to  the  oity  of  Denver  for  the  use  of  oommon  sohools,  is  repugnant  to  the 
acts  of  oongress  relating  thereto,  and  therefore  void.  Id. 

18.  Denver  town  site — title  to.  When  title  was  acquired  to  the 
town  site  of  Denver,  under  the  act  of  May  28, 1864  (13  Stat,  at  Large,  94), 
the  prior  act  of  the  legislative  assembly  of  the  territory  (3  Seas.  139),  came 
into  effect  and  governed  the  trustee  in  the  disposal  of  lots  within  the  town 
site.    Cojield  v.  McClellan,  870. 

19.  Legislative  power— authority  of  district  courts  to  appoint 
special  terms.  The  statute  (ch.  25,  sec.  9,  Revised  Statutes,  267)  whioh 
confers  authority  upon  district  courts  to  appoint  special  terms  of  such 
courts  is  valid.    Kopfer  v.  Keller,  410. 

20.  Construction  of  section  29  of  National  Bank  Act.  Section 
29  of  the  act  relating  to  national  banks  oontains  a  direction  respecting  the 
management  of  associations  organized  under  the  act,  and  ft  is  not  a 
limitation  upon  the  powers  of  suoh  associations.  Union  Gold  Mining  Co. 
▼.  jB.  M.  NaL  Dk„  632. 

21.  Promissory  note— under  the  statute  of  thbs  territory  the 
assignor  of  a  promissory  note  oannot  be  made  liable  to  the  assignee  upon 
notice  of  dishonor  by  the  maker  merely.     Watxon  v.  Hahn,  886. 
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22.  Construction  of  the  act  of  1870,  relating  to  homicide.  JEHB  ▼. 
The  People,  436. 

23.  Ordinances  of  city— when  reasonable.  Where  authority- was 
conferred  upon  a  corporation  to  suppress  and  prohibit  the  sale  of  intoxi- 
cating drinks,  as  well  as  to  license  the  same,  au  ordinance  which  imposes 
a  penalty  for  selling  such  drinks  without  license,  which  penalty  exceeds 
that  fixed  by  the  general  law  of  the  territory,  is  reasonable.  Deits  v.  City 
of  Central,  323. 

24.  Legislative  power— to  change  the  official  title  of  a  justice? 
of  the  peace.  The  legislative  assembly  has  no  power  to  confer  upon  a 
justice  of  the  peace  a  denomination  not  warranted  by  the  organic  act,  and, 
in  so  far  as  the  charter  of  the  City  of  Central  confers  upon  the  justice  of 
the  peace  exeroising  jurisdiction  under  the  ordinances  thereof,  the  name 
of  police  magistrate,  it  is  void.  Id. 

25.  Kansas  territory— law  of,  not  in  force  here.  A  lien  upon 
the  premises  benefited  cannot  be  asserted  under  the  mechanics'  lien  law  of 
the  late  territory  of  Kansas.    Townsend  et  aJL  v.  Wild  et  ai,  10. 

28.  Effect  of  repeal  of  mechanic's  lien  law.  Liens  existing  under 
the  act  of  1864  fell  when  that  act  was  repealed,  unless  within  the 
saving  clause  of  the  28th  section  of  the  act  of  1807.  Woodbury  et  ai.  v. 
QrimesetaL,  100. 

TENDER: 

See  COSTS,  1. 

TELEGRAPH  COMPANIES : 
See  CORPORATIONS,  1,  2. 

TERMS  OF  COURT  : 

Legislative  power— authority  of  district  courts  to  appoint 
special  terms.  The  statute  (oh.  25,  sec.  0,  Revised  Statutes,  267)  which 
confers  authority  upon  district  courts  to  appoint  special  terms  of  such  courts 
is  valid.    Klopfer  v.  Keller,  110. 

TOWN  SITE: 

See  TRU8TS  AND  TRUSTEES. 

TRESPASS: 

1.  Qdare  clausum— evidence  of  possession.  In  trespass  quote  clou- 
sum,  if  the  plaintiff  does  not  show  title,  he  must  show  that  he  was  in  pos- 
session of  the  locus  in  quo  at  the  time  of  the  alleged  injury.  Sullivan  et  at. 
v.  Clements,  281. 

2.  In  trespass  de  bonis  by  a  vendee  of  goods  against  creditors  of  the  ven- 
dor, who  have  taken  the  goods  in  attachment,  the  latter  cannot  show  that 
an  agent  who  made  the  sale  acted  without  authority  from  the  vendor, 
unless  they  also  show  a  debt  due  from  the  vendor  to  them.     DeUsch  t-» 
Wiggins  et  ai.,  290. 

3.  Possession  in  trespass  de  bonis.  In  trespass  de  bonis  the  plaintiff 
must  show  that  at  the  time  of  the  alleged  trespass  he  was  in  possession  of 
the  property,  or  that  he  had  the  right  to  the  possession,  and  an  outstanding 
possession  in  a  third  person,  with  the  right  to  retain  it  until  the  payment  of 
indebtedness  or  the  happening  of  some  other  event  will  defeat  the  plaintiff's 
action.    Nachtrieb  v.  Stoner,  424. 

4.  Against  plaintiff  in  attachment  —  when  proceedings  irreg- 
ular. Where  the  proceeding  was  before  a  justice  of  the  peace,  the  cause 
of  attachment  set  out  in  the  affidavit  was  insufficient,  and  It  was  stated  in 
the  writ  that  the  defendants  reside  out  of  the  oounty ;  the  plaintiff  who 
procured  the  writ,  the  justice  of  the  peace  who  issued  it,  and  the  officer  who 
executed  it,  are  liable  to  the  defendants  in  trespass.  Id. 

5.  The  affidavit  being  defective,  the  rule  is  not  affected  by  the 
power  of  amendment  given  by  statute,  for  the  oourt  does  not  know  that  the 
facts  exist  upon  which  a  proper  affidavit  may  be  made. 

If  the  affidavit  had  been  sufficient,  and  the  writ  had  falsely  recited  it,  the 
oourt  might  incline  to  a  different  opinion.  Id. 

6.  Justification  under  process  of  inferior  court.  Whoever  jus- 
tifies or  asserts  any  right  under  the  sentenoe  or  judgment  of  a  oourt  of 
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inferior  jurisdiction  ought  to  be  required  to  show  the  substantial  regularity 
of  its  proceedings  at  every  step.  Id. 

7.  Pleading  in  trespass— justification  bt  officer.  In  trespass  de 
bonis  against  an  officer,  if  he  justify  under  a  writ  of  attachment,  he  must 
aver  return  of  the  writ. 

Same  —  justification  bt  plaintiff  in  attachment.  But  this  rule 
is  not  applicable  to  the  plaintiff  in  the  attachment  suit.  Berry  v. 
Hart  et  at,  24ft. 

8.  Trespass— flea  of  justification.  In  trespass  de  bonis  against  an 
attaching  creditor  who  1  us  titles  under  the  writ  he  must  aver  and  prove  a 
debt  due  from  the  attachment  defendant  to  him. 

Plea  of  justifcation  must  be  special.  In  trespass  de  bonis  the 
defense  that  the  goods  were  taken  under  attachment  against  a  third  person 
is  not  admissible  under  the  general  issue.    Deitsch  v.  Wiggins  et  aL,  299. 

TROVER: 

Demand  and  refusal.  In  an  aotion  of  trover,  proof  of  demand  and 
refusal  is  made  for  the  purpose  of  showing  a  conversion  of  the  property  bv 
defendant,  and,  when  the  plaintiff  is  able  to  show  such  fact  by  other  evi- 
dence, he  need  not  resort  to  such  proof.    Turner  v.  Hdhn,  23. 

TRUSTS  AND  TRUSTEES: 

1.  Trust— town  btte— who  are  beneficiaries.  Portions  of  the  town- 
site  of  Denver,  not  subject  to  individual  claim,  are  held  by  the  trustee  for 
the  use  and  benefit  of  the  community  at  large. 

Trust — unauthorized  sale  bt  trustee.  A  sale  by  the  trustee  of  any 
portion  of  title  town-site  of  Denver,  not  according  to  the  rules  and  regula- 
tions prescribed  by  the  legislative  assembly,  is  wholly  unwarranted  ana* 
absolutely  void. 

Trust  —  duty  of  trustee.  In  the  absence  of  authority  to  sell  any  por- 
tion of  the  town  site  of  Denver,  it  was  the  duty  of  the  trustee  to  await -the 
action  of  the  legislative  assembly. 

Trust— abuse  by  trustee— who  mat  bring  suit.  The  city  of  Den- 
ver, in  its  corporate  capacity,  may  institute  and  maintain  suits  to  set  aside 
sales  of  unclaimed  lots  made  by  the  trustee  of  the  town  site  of  Denver, 
without  authority  of  law,  and  may  keep  watch  over  the  property  until  tho 
legislature  shall  authorize  the  sale  thereof. 

Trust— town  site— disposition  of  estate.  The  legislative  assembly 
has  power  to  direct  the  sale  of  unclaimed  lots  in  the  city  of  Denver,  and 
may  apply  the  proceeds  of  such  sales  to  the  erection  of  public  buildings  for 
the  use  of  the  city,  or  for  the  support  of  its  public  schools,  or  any  other 
general  purpose  that  will  conduce  to  the  interests  of  the  community.  Otiy 
of  Denver  v.  Kent  et  oL,  887. 

2.  Territorial  act— regulating  execution  of  trust.  The  provision 
of  the  fourth  section  of  the  act  of  the  territorial  assembly,  requiring  claim- 
ants of  land  within  the  town  site  to  assert  their  claims  within  ninety  days 
after  notice  of  the  entry,  was  as  to  olaims  and  rights  existing  at  the  date  of 
the  entry  dictated  by  public  interest  and  clearly  within  the  power  delegated 
by  congress  to  the  territorial  legislature.    Cofield  v.  McCleuan,  370. 

8.  By  the  act  of  congress  the  regulation  of  the  details  of  executing  the 
trust  was  entirely  remitted  to  the  territorial  legislature,  and  it  was  emi- 
nently proper  that  in  the  very  threshold  they  should  fix  a  period  within 
which  the  claim  of  every  beneficiary  should  be  asserted.  Id. 

4.  Every  person  who,  in  virtue  of  an  occupancy  or  improvement  existing 
at  the  date  of  the  entry  of  the  towu  site  or  prior  thereto,  seeks  to  bring  in 
question  the  right  of  one  holding  by  conveyance  from  the  trustee,  must 
show  affirmatively  a  compliance  on  his  part  with  the  requirements  of  the 
fourth  section  of  the  act  of  assembly,  or  at  least  must  exouse  his  failure  to 
comply  therewith.   Id. 

6.  Failure  to  observe— section  four  of  act  of  assembly.  Where  a 
bill  was  filed  against  one  who  had  obtained  title,  under  the  act  of  congress 
and  of  the  territorial  assembly,  to  a  lot  in  the  city  of  Denver,  by  one  who 
claimed  title  to  the  same  lot  which  accrued  in  the  year  1869,  to  have  the 
defendant  declared  a  trustee  for  the  benefit  of  the  complainant,  and  it  was 
not  averred  that  the  complainant  or  his  grantors  had  filed  a  declaratory 
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statement,  as  required  by  the  fourth  section  of  the  act  of  the  assembly,  the 
relief  was  denied.  Id. 

VARIANCE: 

1.  Variance,  how  reached.  A  variance  between  the  writ  and  declara- 
tion cannot  be  reached  by  demurrer.  It  is  matter  for  plea  in  abatement 
Phelps  v.  Spruance,  414. 

2.  Pleading— variance  may  be  alleged  under  non  est  factum. 
In  debt  on  a  promissory  note,  the  defendant  may  take  advantage  of  a  mis- 
description of  the  note  under  the  plea  of  non  eat  /actum.  Peddle  v.  Don- 
nelly, 421. 

See  PLEADING  AND  EVIDENCE,  14, 16. 

VERDICT: 

1.  Excessive.  Where  the  verdict  of  the  jury  was  for  1221.66,  and  was 
expressed  to  be  for  the  amount  of  a  note,  without  interest,  and  it  appeared 
that  the  note  was  for  $221  only :  Held,  that  it  was  error  to  receive  and 
enter  judgment  on  the  verdiot.    Dorsett  v.  Crew,  18. 

2.  In  replevin— sufficiency.  If  the  jury  find  the  issues  for  the  plain- 
tills,  and  assess  their  damages  at  $10,  probably  the  verdiot  would  not  answer 
all  issues  in  an  action  of  replevin ;  but  it  is  sufficient  to  determine  some 
issues  in  that  action,  as,  for  instance,  an  issue  joined  upon  plea  of  property 
in  defendant  or  a  stranger.    Sears  v.  Andrews  et  at.,  86. 

3.  Where  there  are  no  written  pleadings,  and  the  record  does  not  disclose 
the  issue  tried,  the  verdiot  being  sufficient  as  to  some  issues  which  may 
arise  in  that  form  of  action,  the  court  will  presume  that  it  is  responsive  to 
the  issue  which  was  tried.  Id. 

4.  Verdict  of  guilty— sufficiency.  Upon  an  indictment  for  murder 
a  verdiot  of  guilty  is  a  conviction  of  the  offense  charged  in  the  indictment. 
Smith  v.  The  People,  121. 

5.  On  issues  in  trover  and  replevin— sufficiency.  Issues  upon 
plea  of  non  detinet  and  property  in  defendant  in  replevin,  and  upon  plea  of 
notguilty  in  trover,  are  not  determined  by  a  verdiot  of  guilty.    MachctU 

^   v.  Wanless,  226. 

6.  Verdict  of  guilty— a  conviction  of  the  inferior  offense  upon 
indictment  for  mayhem.  The  evidence  being  clear  that  the  prisoner  bit 
off  the  ear  of  the  prosecuting  witness  during  a  fight  between  them,  assuming 
that  the  jury  intended  to  find  that  the  fight  was  by  consent,  which  is  the 
view  most  favorable  to  the  prisoner,  the  verdict  is  still  sufficient  for  the 
misdemeanor  defined  in  the  last  olause  of  the  proviso  to  section  43.  Foster 
v.  The  People,  294. 

7.  In  an  action  of  debt  to  recover  a  penalty.  In  such  action  a 
verdiot  of  guilty  is  substantially  responsive  to  the  issue.  DeUs  v.  City  of 
Central,  824. 

8.  What  will  he  sufficient.  A  verdiot  which  answers  all  the  issues  is 
sufficient.    Phelps  v.  Spruance,  414. 

9.  Record  of  verdict  of  jury.  A  copy  of  the  verdict  of  a  jury,  inserted 
in  the  transcript  of  the  record,  will  not  be  reooived  to  oontradiot  the  record 
of  the  verdict  given  in  the  proceedings  of  the  oourt.  Langley  et  al.  v.  Qriil 
et  al,  71. 

WITNESS: 

1.  Competency  of  payee,  in  action  against  indorses  as  maker. 
In  an  action  by  the  assignee  of  a  note  against  one  whose  name  appears  on 
the  back  of  the  note,  charging  him  as  maker,  the  payee  of  the  note  is  a 
competent  witness.    Good  v«  Martin,  165. 

2.  Prejudice  or  bias.  A  witness  cannot  be  asked  whether  he  is  in- 
debted to  one  of  the  parties  to  the  suit,  for  the  purpose  of  showing  the 
disposition  of  his  mind  toward  such  party.  Union  Gold  Mining  Co.  v.  R. 
M.  Nat.  Bk.,  682. 

WRIT  OF  ERROR: 

1.  Will  not  lie  from  interlocutory  judgment.  An  appeal  or  writ 
of  error  will  not  lie  from  an  interlooutory  judgment.  Andrews  v.  Lowland 
et  aL,  8;  Armor  v.  Lyon,  7. 
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2.  Judgment— what  shall  be  regarded  as  final.  Where  the  court 
below  has  awarded  execution,  this  court  will  entertain  a  writ  of  error  to 
reverse  the  judgment,  although  the  record  of  such  judgment  is  defective. 
Hoehne  v.  Trugillo,  IttL 

8.  Second  writ.  Where  a  writ  was  dismissed  for  want  of  a  cost  bond  a 
new  writ  may  be  proseouted  in  the  same  oause.  Western  Union  Telegraph 
Co.  v.  Graham,  183. 

4.  Judgment — what  is  final.  A  judgment  in  favor  of  interpleading 
claimants  in  an  attachment  suit  is  final,  and  the  plaintiff  in  attachment  may 
prosecute  a  writ  of  error  to  reverse  such  judgment.  Doane  et  aL  v.  Qlenn 
et  aL,  418. 

5.  Writ  of  error  —  new  suit.  A  proceeding  by  writ  of  error  to  reverse 
a  decree  of  a  district  court  in  a  new  suit.     Wise  etal.  v.  Brocker,  550. 

6.  Jurisdiction  of  supreme  court.  This  court  cannot  give  judgment 
in  a  criminal  cause,  certified  into  this  court  from  a  district  court,  without 
writ  of  error.     Hie  People  v.  Myer»%  508. 

7.  Dismissing  writ  of  error  —  effect.  If  plaintiff  voluntarily  dismiss 
his  writ  when  his  cause  is  regularly  before  the  court,  this  will  operate  to 
affirm  the  judgment  of  the  court  below.  If  the  writ  be  dismissed  for  irregu- 
larity therein  no  such  effect  will  follow.  Where  a  writ  was  dismissed  for 
want  of  a  cost  bond  a  new  suit  may  be  prosecuted  in  the  same  cause. 
Western  Union  TeUgraph  Co.  v.  Graliam,  182. 
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